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Speculative  transactions  : 
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386 
New  York  rule  379 
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Trade  names  and  trade  marks :  in- 
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DEATH  BY  WRONGFUL  ACT 

Parent's    misrepresentation :    defense 
to  action  for  child's  death       245 
Remedy  at  common  law  245 

Right  of  action :  vested  in  deceased 

245 
DEBT 

Bankruptcy;  scheduled  debts  71 

DECEIT 

Directors :  liability  for  false  state- 
ment in  prospectus  505 

Honest  belief  in  truth  of  statement 

as  a  defense  505 

Infringement  of  trade  name  33 

Scienter:  necessity  505 

DEEDS 

Sale  of  timber :  time  of  removal   250 
Trust  deeds  for  benefit  of  creditor 

325 
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Sale  by  pledgee :   conversion         248 

DIVORCE 

Desertion : 

effect  of  insanity  ;  no  intent  505 

necessity  of  intent  not  to  return 

505 
Domicil :   extra  territorial  privileges 

243 

Drug  addiction  as  a  ground  under  a 
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as  a  property  right  494 
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domain  493 
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493 
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503 
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strangers  to  179 


PAQl 

Equitable  interests : 
protection   from  collateral  equities 
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325 
Equitable    relief :    failure    of    execu- 
tors to  employ  a  designated  per- 
son 252 
Equitable    rights    and     liabilities     of 
strangers  to  a  contract  179 
Extinguishment      of      unenforceable 
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ol  age  245 
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innocent  third  party  147 

Easements :  right  of  dominant  own- 
er 168 

False  statements  in  good  faith  by 
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EVIDENCE 

Duty  of  every  citizen  to  give  testi- 
mony 253 
Expert  testimony : 
compulsory  process  253 
duty  to  testify  253 
Foreign  law  :  pleading  246 
Jury's  deliberation ;  juror's  privilege 
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regulation  153 

contract  for  241 
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413 
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Workmen's  Compensation  Acts : 
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or  against  the  other  513 

INJUNCTIONS 
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INSANE  PERSONS 
Divorce :  wilful  desertion :  effect  of 
insanity  505 
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Municipal  law,  no  part  of 
Private  international  law 
Sovereigns :  see  Sovereigns 
Sources  of 


499 
457 
456 

447 


INTERSTATE  COMMERCE 

Commerce  Act  of  1887 : 
aiding  shippers  48 

Carmack  Amendment  317 

"caused  by  it"  in  the  317 

Cummins    Amendment  319 

Hepburn  Amendment  of   1906     49 
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ter and  Servant 
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INTOXICATING  LIQUORS 
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Criminal  prosecution:  constitutional- 
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JUDGMENTS 
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JURISDICTION 
Appellate   courts :    new   trial :    death 
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JURISPRUDENCE 

Law:   definition  and  nature  of  351 

Property  rights:  nature  of  512 

Renvoi  theory  in  conflict  of  laws  496 

"Right":  various  meanings  374 

JURY 

Juror : 

duty  not  to  bring  personal  knowl- 
edge of  fact  to  jury  room      416 
privileged    not    to    have    delibera- 
tions disclosed  416 
Question  for:  proximate  cause      512 
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Covenant  to  make  alterations         417 

Holding  over: 
liability  as  a  trespasser  169 

remedy   of    reversioner   against    a 
tenant's  lessee  16' 

Leases :  construction :  covenant  to 
make  alterations  417 

New  York  law :  covenant  by  ten- 
ant to  make  alterations  to  con- 
form with  the  law  417 

Summary  proceedings :  see  Sum- 
mary Proceedings 
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Concurrence    of    taking   and    intent : 

intoxication  80 

New  York  law  231 

LAW 

Classification  of  372 

Definition  and  nature  of  : 

deals  with  human  conduct  351 

factors  determining  conduct  352 

Law,  a  mental  conception    of  con- 
duct 370 

State  and  the  law  368 

LEGACIES  AND  DEVISES 

Contract  to  pay  by  legacy  241 

Good    will :    professional    and    busi- 
ness 413 
LEGISLATION 
Liquor : 
Eighteenth  Amendment  144 
history  of  legislation  140 
Reed  "Bone-Dry"  law  143 
Webb-Kenyon  Act  142 
Wilson  Act  142 
War:  Trading  with  the  Enemy  Act 

112 
LEGITIMACY 

Workmen's  Compensation  Acts : 
compensation  to  illegitimate 
children  81 

LIBEL  AND  SLANDER 

Agent's  liability  for  negligence  in 
disclosing  a  libel  249 

Corporations  :  pecuniary  injury     161 
Equity  jurisdiction  :  injunctions     164 
Privileged    communications :    princi- 
pal and  agent  249 

LIENS 

Cestui  que  trust:  lien  on  trust  res: 
transfer  as  a  retainer  169 

Equitable  liens :  failure  of  executors 
to  employ  person  designated  by 
will  252 
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Maritime  liens:  see  Maritime  Liens 
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Priority  of  lien  to  beneficiary  of  pol- 
icy of  insurance  78 

LIMITATION  OP  ACTIONS 

Conflict  of  laws  158 

Contracts:   written   and   unwritten 

333 
Disability  to  sue:  alien  enemy  165 
Fraud:  when  statute  begins  to  run 

337 
Procedural :  not  going  to  the  right 

158 

Suspension     in     war     time :      alien 

enemy  165 

MANDAMUS 

Public   officers,    right   to   hold    office 

secured  by  418 

MARITIME   LIENS 

Difference  between  common  law  and 

maritime  lien  470 

Nature  of  470 

MASTER  AND  SERVANT 

Child  labor  laws : 
minor  illegally  employed  under  421 
misrepresentation  of  age  245 

Employer's  Liability  Act: 
meaning  of  "interstate  commerce" 
in  395 

when  is  a  servant  engaged  in  in- 
terstate commerce  395 
Principal  and  agent :  see  Principal 

and  Agent 
Recovery   by    father    for     death    of 
child :  estoppel  245 

Torts  to  third  persons  by  agent:  see 

Principal  and  Agent 
Workmen's  Compensation  Acts:  see 
Workmen's  Compensation  Acts 

MORTGAGES 

Deed   of   trust:    for    protection    of 
creditor  on  a  chose  in  action 
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Usury:    method    of    setting   up    de- 
fence 419 
NEGLIGENCE 
Contributory    negligence:    see    Con- 
tributory Negligence 
Degrees  of  care:  standards  166 
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Railroads:  see  Railroads 
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415 
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409 
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Fraud:  innocent  third  party  149 
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339 
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Notice  :  what  constitutes  222 

Promissory  note:    set-off  against    a 
transferee  after  maturity        157 
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Set-off  against  a  transferee  157 

Trading  with  the  Enemy  Act :  effect 
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review  of  case  necessity  503 
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ographer 503 
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NUISANCE 
Rats :  destruction  of  crops  251 

OFFICERS 

Tort  liability  for  subordinates  407 
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committing  the  wrong  418 
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Child  labor  laws :  recovery  for  death 
of  child  :  estoppel  245 

Contributory  negligence :  imputed 
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PARTNERSHIP 

Admission  of  partner:  assumption 
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413 
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chiropractor  162 

Unconscious  patient :  compensation 

76 
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law  246 
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247 
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conversion  248 

right  to  sell  248 
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Contracts :  limiting  freedom  of  con- 
tract 75 
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by  will  only  63 
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contract  70 
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A  prendre: 
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man Anti-Trust  Act 
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Terminus  a  quo  in  a  general  testa- 
mentary power  62 

SALES 

Accounting:  admiralty  239 
Damages :   unauthorized  sales  :  spec- 
ulative transactions  379 
Foreign  exchange  322 


FAOl 

Fraud : 
election  of  remedies  337 
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Control  Act,  Federal :  war  power 
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Harrison   Anti-Narcotic  Act      341 
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Carmack  Amendment  317 

Cummins  Amendment  319 
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Trade  Commission  Act  265 
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Gen.  Stat.  1915,  §3831  341 
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LEGAL   PROFITS   OF   EFFICIENCY. 

In  a  preceding  article  in  this  magazine,  the  labor  and  value 
concepts  of  profit  were  selected  as  the  most  important  theories  of 
the  entrepreneur's  income  in  the  fields  of  both  law  and  economics. 
The  first  explains  profit  as  primarily  a  return  for  effort,  exertion 
or  labor  on  the  part  of  the  entrepeneur.  This  is  above  all  an  effi- 
ciency or  labor  theory.  The  second  traces  the  origin  of  profit 
solely  to  certain  dynamic  changes  in  modern  industry,  and  is 
clearly  a  scarcity  or  pure  value  theory.  These  two  concepts  rep- 
resent, then,  wholly  unlike  incomes.  The  first  is  an  earned  re- 
turn; the  second  is  plainly  unearned.  The  state  should  continue 
to  encourage  the  growth  of  the  first ;  it  should  eliminate  as  far 
as  possible  the  second.  The  legal  competitive  principle  of  the 
common  law  served  to  reduce  unearned  gains;  but  the  plane  of 
competition  is  fast  losing  its  hold  in  modern  decisions,  and  what 
was  bold  exploitation  in  former  times  may  have  become  legiti- 
mate production  of  to-day.  That  the  permanent  position  of  effi- 
ciency profits  in  the  common  law  may  be  emphasized  in  relation 
to  the  uncertain  scarcity  surpluses  and  that  the  function  of  the 
legal  competitive  principle  in  reducing  unearned  increments  may 
be  duly  stressed,  it  seems  best  to  examine  with  care  the  actual 
efficiency  returns  of  the  entrepreneur  in  the  industrial  world. 

All  returns  of  productive  effort  or  exertion  on  the  part  of  the 
entrepreneur  may  be  classed  as  different  rewards  of  efficiency; 
and  the  profits  from  this  efficiency  arise  wholly  in  reducing  the 
costs  or  sacrifices  of  production.  In  another  place,  such  rewards 
have  been  classified  by  the  present  writer  as  positive  and  negative 
utility  profits.1     Positive  utility  profits  appear  in  the  creation  of 
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added  utilities  through  an  increase  in  the  positive  forces  of  pro- 
duction. This  utility  may  be  measured — according  to  the  nature 
of  the  entrepreneur's  sacrifice — by  an  increment  added  to  the  out- 
put or  by  one  taken  from  the  total  outlay  which  was  not  previously 
made  for  protective  purposes.  Negative  utility  profits,  on  the  other 
hand,  are  due  mainly  to  the  entrepreneur's  success  in  the  protec- 
tion of  his  product  from  certain  negative  elements  which  tend 
to  reduce  the  total  output.  For  example,  all  protective  measures 
used  for  the  preservation  of  the  physical  properties  of  the  output 
or  of  the  process  itself  tend  to  yield  negative  utility  profits. 

A  proper  treatment  of  the  numerous  forms  of  legal  efficiency 
incomes,  as  we  would  differentiate  them,  should  be  introduced  by 
a  definite  plan  of  profit  analysis ;  and  it  will  serve  our  purpose 
sufficiently  well  if  at  this  point  a  tentative  classification  of  the 
efficiency  surplus  is  presented  with  due  regard  for  its  various  sub- 
heads : 

Efficiency  profits  which  constitute  a  true  earned  surplus. 

A.  Positive  returns 

I.  Utility  profits. 
II.  Wages  of  management. 

B.  Negative  returns 

III.  Subjective  risk  profits. 

IV.  Internal  risk  profits. 
V.  External  risk  profits. 

A  strong  contrast  may  be  drawn  here  between  positive  utility, 
and  negative  utility  returns.  Positive  utility  profits  have  their 
origin  in  the  production  of  added  salable  commodities  at  the  pre- 
vailing price,  while  a  large  part  of  negative  utility  profits  is  the 
result  of  merely  preserving  or  redeeming  such  utilities  from 
threatened  loss  or  disuse.  In  the  first  place,  the  entrepreneur 
may,  of  course,  reduce  the  costs  of  production  or  enlarge  the 
capacity  of  the  technical  processes  and  finally  the  output  of  an 
industry.  His  efforts  result  largely  in  a  relative  increase  of  desir- 
able utilities,  mainly  through  an  increase  in  the  creative  or  positive 
forces  of  production.  In  any  successful  undertaking,  these  forces 
augment,  then,  the  concrete  utilities  and  the  residual  surplus  of 
the  entrepreneur ;  and  that  part  of  the  output  which  is  thereby 
added  is,  therefore,  described  as  the  positive  returns  of  utility. 

These  are  divided  here  into  two  subclasses.  The  simple  profits 
of  utility,  which  come  first  in  our  analysis,  accrue  from  certain 
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dynamic  changes  in  industry  which  may  be  traced  directly  to  the 
inventive  capacity  and  the  coordinating  powers  of  the  entrepren- 
eur. Wages  of  management,  noted  here  as  the  second  subclass, 
are  usually  derived  from  the  positive  returns  of  utility ;  and  these 
arise  in  turn  from  efficient  methods  of  directing  or  controlling  the 
routine  conduct  of  an  industry.  For  example,  the  manager  of  an 
irrigation  plant  may  succeed  in  augmenting  positive  utility  returns 
by  bringing  new  areas  under  cultivation ;  but  as  a  means  of  pro- 
tecting a  fire-stricken  section,  this  same  plant  may  yield  only  nega- 
tive utility  profits.  In  the  latter  case,  wages  of  management  are 
also  derived  finally  from  the  positive  profits  of  utility  which  have 
been  saved  from  destruction.  Clearly  enough,  positive  profits  of 
utility  constitute  a  much  desired  key  to  any  careful  analysis  of 
efficiency  profits. 

On  the  other  hand,  the  entrepreneur  may  be  content  to  add  to 
an  established  process  only  those  services  which  reduce  subjective, 
technical  and  market  risks,  and  thus  serve  merely  to  preserve  the 
present  elements  of  production  and  the  normal  output  of  an  en- 
terprise. Obviously,  such  measures  ward  off  injurious  forces  and 
give  rise  to  three  forms  of  negative  returns. 

Subjective  risk  profits,  which  form  the  first  subclass,  are  due 
to  the  elimination  of  anxiety  or  any  mental  stress  arising  from  the 
risk-taking  function  of  the  entrepreneur.  After  long  tests,  many 
enterprises  are  found  to  be  practically  worthless  commercially, 
bringing  naught  but  anxiety  and  loss  to  the  entrepreneur.  If  in 
the  course  of  time,  however,  a  process  is  firmly  established,  this 
mental  strain  gradually  disappears,  though  some  risk  losses  still 
continue.  In  general  if  risk  losses  are  fully  recognized,  the 
mental  stress  of  fear  and  anxiety  tends  to  limit  supply  until  prices 
rise  ultimately  to  the  necessary  cost  level.  Now  it  is  to  be  noted 
that  as  the  more  efficient  entrepreneurs  reduce  their  risk  losses 
and  the  accompanying  worry  and  anxiety,  they  secure  two  forms 
of  subjective  risk  profits.  There  is,  first  of  all,  a  gain  from  the 
increment  necessary  to  compensate  producers  generally  for  under- 
going the  mental  stress  concomitant  with  risk.  Consequently,  by 
reducing  in  a  single  enterprise  such  industrial  hazards  and  the 
accompanying  mental  strain,  the  usual  or  common  compensation 
for  the  latter  becomes  in  this  case  a  profit  of  efficiency.  This  is 
the  first  form  of  subjective  risk  profit.  Finally,  his  second  gain 
from  this  source  is  due  to  a  saving  in  time,  energy,  and  improve- 
ments made  possible  by  the  elimination  of  mental  stress  in  partic- 
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ular  enterprises.  In  other  words,  risk  losses  and  mental  strain 
decrease  simultaneously  for  the  more  efficient  entrepreneur ;  while 
costs,  as  well  as  the  losses  and  the  mental  burden,  increase  for 
the  less  skillful  producer,  and  form  a  substantial  cause  for  the 
failure  of  the  marginal  entrepreneur. 

The  second  group  of  negative  returns,  which  are  designated 
here  as  internal  risk  profits,  comes  from  reducing  the  losses  of 
certain  internal  economies  of  production.  All  protective  measures 
used  for  the  preservation  of  the  physical  properties  of  the  output 
or  the  technical  process  itself  are  to  be  counted  as  internal  econ- 
omies, and  this  particular  group  of  negative  utility  profits  arises 
from  efforts  which  preserve  the  concrete  product  and  prevent  its 
destruction  or  deterioration.  Thus  thick  walls  preserve  the  ice 
contained  in  the  refrigerator  car ;  and  the  ice  in  turn  preserves 
the  fruit  or  meat  placed  therein.  Orchards  in  Colorado  are  often 
smudged  to  prevent  frequent  losses  from  heavy  frosts.  In  like 
manner  farm  and  mine  owners  are  called  upon  to  protect  the 
elements  of  the  earth.  It  is  plain  that  a  fisherman,  who  is  able 
by  a  new  device  to  prevent  the  total  destruction  of  large  quantities 
of  fish,  is  thereby  adding  a  considerable  sum  to  his  profits.  Again, 
efforts  have  recently  been  made  to  protect  crops  from  the  ravages 
of  insects  and  stock  from  sudden  epidemic.  The  outlays  required 
in  such  measures  as  spraying  grain  stored  in  elevators  or  the  dip- 
ping of  cattle  to  kill  insect  pests  are  to  be  counted  as  sacrifices  of 
production.  In  fact,  these  constitute  a  form  of  risk  costs  which 
overcome  losses  and  therefore  yield  a  risk  profit.  All  outlays  of 
this  nature  eliminate  a  negative  force ;  and  are  obviously  to  be 
separated  by  careful  analysis  from  those  costs  which  increase  the 
positive  forces  of  production. 

The  third  class  of  negative  utility  gains  are  external  risk  profits. 
These  are  obtained  by  overcoming  losses  in  the  external  economies 
of  production.  That  is  to  say,  measures  taken  to  prevent  the  fluc- 
tuation of  money  costs  in  outlays  or  to  secure  a  permanent  market 
for  finished  goods  generally  decrease  risk  losses.  It  will  thus  be 
seen  that  external  risk  profits  are  of  two  distinct  kinds,  and  that 
they  depend  directly  upon  overcoming  the  speculative  elements 
in  purchasing  the  factors  of  production  and  in  selling  the  finished 
product.  In  many  instances  such  losses  are  reduced  by  annual 
contracts  which  fix  wages;  by  the  importation  of  new  laborers ;  by 
the  purchase  or  lease  of  mineral,  timbered,  and  ranch  lands  to 
secure  raw  products ;  and  by  establishing  or  purchasing  enter- 
prises supplying  needed  materials. 
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Obviously,  such  measures  as  we  have  described  here  ward 
off  injurious  forces,  are  preventive  rather  than  constructive,  tend 
to  keep  an  enterprise  from  falling  below  the  productive  margin, 
serve  to  preserve  concrete  utilities,  and  consequently  yield  the 
entrepreneur  different  forms  of  negative  utility  gains.  These  var- 
ious forms  of  concrete  utility  profits,  protected  as  they  are  by 
the  common  law  of  the  land,  require  careful  and  critical  examina- 
tion. 

In  this  article  our  interest  is  centered  mainly  in  the  different 
forms  of  legal  efficiency  profits.  Many  instances  may  be  selected 
in  which  scarcity  returns  are  practically  absent ;  and,  indeed,  a 
great  variety  of  legal  decisions  affords  us  large  opportunity  of 
studying  efficiency  profits  in  detail.  Throughout  a  long  line  of 
legal  opinions  runs  the  constant  effort  to  restore  to  the  injured 
person  the  thing  for  which  he  has  bargained,  to  enforce  the  per- 
formance of  contracts,  or  to  render  damages  in  return  for  the 
utility  or  economic  good  of  which  he  has  been  deprived.  These 
principles  of  compulsory  co-operative  effort  governing  a  large 
group  of  modern  cases,  and  especially  the  rule  which  excludes 
uncertain  or  contingent  profits  as  a  measure  of  damages  furnishes 
for  the  investigator  a  wide  field  for  the  study  of  various  forms  of 
efficiency  profits.  Thus  in  any  suit  for  damages  arising  from  in- 
jury to  one's  business,  it  is  usually  stated  by  the  court  that  the 
plaintiff  should  be  allowed  compensation  for  the  losses  sustained 
and  the  gains  prevented.  Clearly  enough  these  are  technical  terms 
which  distinguish  between  losses  sustained  in  whole  or  part  from 
the  entrepreneur's  expenditures,  on  the  one  side,  and  gains  pre- 
vented because  of  his  failure  to  secure  a  definite  profit  on  the 
other.  But  though  the  meaning  of  each  of  these  terms  is  fixed  and 
definite,  they  do  not  include  the  contingent  and  uncertain  gains  of 
the  market.  Even  earned  gains,  which  are  still  expectant  rewards 
and  subject  to  the  fluctuation  of  market  prices,  are  seldom  included 
in  the  measure  of  damages.  Whether  such  contingent  profits  are 
earned  or  unearned,  they  are  excluded  by  the  court  from  the  evi- 
dence submitted  to  the  jury;  and  it  is  clear  that  the  constant  evolu- 
tion in  the  legal  theory  of  damages  is  steadily  compelling  men  to 
co-operate  actively  in  furthering  the  means  of  production  and 
the  accumulation  of  efficiency  returns.  The  fruit  of  every  man's 
effort  is  thus,  in  one  sense,  guaranteed  to  him  by  the  law  of  the 
land ;  and  such  profits  of  efficiency  may  be  studied  in  relation  to 
the  legal  remedies  by  which  they  are  preserved. 
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I.  Utility  profit,  then,  as  we  have  termed  it,  is  the  first  form 
of  efficiency  return.  That  the  entrepreneur  shall  rest  secure  in 
the  rightful  enjoyment  of  his  output  and  the  legitimate  means  of 
production  is  a  well-established  principle  of  the  law.  From 
ancient  times  this  right  has  been  constantly  guarded  by  legal  rem- 
edies.2 It  is  therefore  necessary  to  emphasize  the  important  place 
which  utility  profits  occupy  in  the  socio-legal  process.  In  fact, 
these  profits  form  the  keystone  of  all  co-operative  production ;  for 
to  create  value  in  use  is  the  main  object  of  the  entrepreneur's  func- 
tion and  of  his  co-operative  efforts  in  the  technical  field.  More- 
over, upon  the  previous  existence  of  positive  utility  profits  depends 
the  other  forms  of  efficiency  returns.  We  have,  therefore,  selected 
examples  of  utility  profits  from  leading  decisions  in  which  this  ob- 
ligation to  co-operate  in  the  productive  process  is  shown  entirely 
independent  of  exchange  value. 

Thus,  litigation  arising  between  the  owners  of  water  rights 
illustrates  simply  a  struggle  for  positive  utility  profits  or  the  use 
value  of  the  same  stream.  The  right  to  the  use  of  water  pertains 
to  the  ownership  of  the  land  through  which  the  stream  naturally 
flows,  and  it  is  vested  alike  in  every  owner  of  the  soil.  If  one 
person,  by  wrongfully  diverting  water  from  its  course,  works  injury 
to  another,  he  renders  himself  liable  to  some  form  of  legal  or 
equitable  remedy,  depending  largely  upon  the  nature  of  the  case. 
Chancellor  Kent  has  put  this  fact  in  a  very  concise  form  in  his  well- 
known  Commentaries : 

"All  that  the  law  requires  of  the  party,  by  or  over 
whose  land  a  stream  passes,  is,  that  he  should  use  the 
water  in  a  reasonable  manner,  and  so  as  not  to 
destroy,  or  render  useless,  or  materially  diminish,  or 
affect  the  application  of  the  water  by  the  proprietors 
above  or  below  on  the  stream.  He  must  not  shut  the 
gates  of  his  dams,  and  detain  the  water  unreasonably, 
or  let  it  off  in  unusual  quantities,  to  the  annoyance 
of  his  neighbor."3 

3But  in  more  modern  decisions  the  idea  of  an  earned  or  utility  profit 
has  been  somewhat  obscured  by  the  recent  evolution  of  contractual  rights. 
Strangely  enough,  utility  profits,  which  form  an  exact  measure  of  the 
entrepreneur's  effort,  have,  by  virtue  of  this  change,  often  become  embodied 
in  the  larger  and  more  complex  "earnings"  of  the  business.  That  is,  the 
legal  labor  theory  of  utility  profits  and  the  "earnings"  of  the  employer 
have  been  gradually  overshadowed  by  the  greater  "earnings"  of  capital. 
But  this  is  simply  one  result  of  the  contractual  amalgamation  of  the  pro- 
ductive forces  in  social  process. 

'3  Kent,  Comm.,  440;  See  also  Merritt  vs.  Brinkerhoff  (1820)  17  Johns. 
306;  Tyler  vs.  Wilkinson  (1827)  24  Fed.  Cas.  No.  14,312;  Pollitt  vs.  Long 
(1870)   58  Barb.  34. 
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In  a  particular  instance  in  New  York,  the  defendant  had  un- 
reasonably obstructed  the  flow  of  a  stream  and  deliberately  de- 
prived the  complainants  of  the  use  of  their  factory  during  several 
working  hours  of  each  day.  The  latter  were  not  allowed  to  re- 
cover prospective  money  profits  as  damages,  but  they  were  entitled 
to  the  use  value  or  utility  of  the  water  which  had  been  withheld. 

"The  true  measure  of  damages  in  a  case  like  this", 
said  the  court,"  is  the  value  of  the  use  of  the  water  to 
the  plaintiffs,  situated  as  they  were,  during  the  time 
they  were  wrongfully  deprived  of  it."4 

Obviously,  these  excerpts  contain  a  legal  guaranty  of  compulsory 
co-operative  effort  among  enterpreneurs  on  the  same  stream.  It  is 
abundantly  plain  that  by  unduly  withholding  water  from  other 
users,  one  person  might  decrease  their  utility  profits;  by  suddenly 
flooding  the  stream  he  might  increase  their  technical  or  internal 
risk  losses.  This  form  of  legal  compulsory  co-operation  tends, 
therefore,  to  give  to  each  user  of  water  the  full  benefit  of  his 
utility  profits. 

II.  Wages  of  management  or  the  earnings  of  the  entrepreneur 
come  second  in  our  plan  of  analysis.  Historically  considered,  the 
tendency  to  include  profits  within  the  rule  of  damages  has  crept 
into  American  law  by  degrees.  This  principle  was  undoubtedly 
first  applied  in  early  cases  to  the  earnings  of  the  laborer  and  the 
professional  man,  for  the  value  of  their  services  was  estimated  as 
profits.  Somewhat  later  the  rule  was  extended  to  the  personal 
earnings  of  the  entrepreneur,  that  it,  the  wages  of  superintendence 
and  management.  At  the  present  time,  however,  these  co-opera- 
tive surpluses  are  considered  as  arising  directly  from  the  economic 
efforts  of  the  entrepreneur  in  a  gradually  ascending  scale  from 
wages  of  management  to  the  more  or  less  certain  earnings  of  an 
entire  business.  And  there  is  now  a  well-established  rule  of  law 
which  allows  him  to  recover  compensation  for  injury  to  his  personal 
powers  of  production  or  to  the  factors  which  he  would  have  used 
in  his  business.  In  fine,  the  entrepreneur's  personal  effort  be- 
comes, then,  the  primary  cause  and  measure  of  all  efficiency  profits. 

Most  noteworthy  is  the  fact  that  in  certain  states  wages  of 
management  have  been  constantly  distinguished  from  the  gains 
upon  capital  or  the  fluctuating  surpluses  of  a  commercial  venture. 
Indeed,  this  policy  of  confining  the  rewards  of  personal  manage- 

Tollitt  vs.  Long  (1870)  supra,  footnote  3,  at  p.  36. 
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merit  strictly  to  the  earnings  of  the  producer  is  of  great  significance. 
It  has  served  to  segregate  these  rewards  from  the  more  contingent 
surpluses,  and  the  judges  here  have  given  us  a  remarkable  series 
of  legal  data  which  include  such  earnings  under  the  rule  of  personal 
damages.  In  this  respect,  the  courts  of  no  state  have  made  more 
important  additions  to  this  modern  theory  than  those  of  New  York ; 
they  have  at  least  plainly  differentiated  the  economic  results  of  this 
personal  element  in  industry  from  the  purely  technical  output  and 
the  speculative  surpluses  of  capital.  For  example,  in  1874  one 
member  of  a  firm  testified  that  he  was  engaged  in  the  business  of 
importing  tea,  that  this  part  of  the  enterprise  required  great  skill, 
and  that  as  the  consequence  of  an  injury  to  himself  his  earnings 
had  rapidly  declined;5  and  in  a  later  case  in  the  same  state,  the 
plaintiff,  who  was  engaged  in  the  sale  of  dry-goods,  claimed  that 
because  of  a  personal  injury  his  profits  had  rapidly  decreased.6 
But  in  neither  of  these  instances  did  the  court  allow  past  profits 
upon  capital  to  be  taken  as  a  measure  of  the  earnings  of  the  plain- 
tiff. Nor  is  any  intimation  given  that  proof  of  the  existence 
of  past  profits  may  be  made  to  enable  the  jury  to  estimate  what 
the  future  gains  might  be. 

In  this  relation,  moreover,  the  decisions  of  several  states  have 
been  quite  uniformly  against  the  recognition  of  profits  on  capital. 
We  may  select,  for  example,  an  opinion  of  the  Supreme  Court 
of  Michigan  rendered  in  1893.  It  was  declared  that  the  loss  of 
profits  in  conducting  an  enterprise  involving  the  labor  of  others 
is  not  considered  to  be  a  necessary  consequence  of  personal  injury 
to  ^he  plaintiff.  The  extent  of  one's  recovery  upon  this  ground 
would,  in  brief,  be  determined  by  what  his  services  were  worth 
in  the  conduct  of  the  business  in  which  he  was  engaged.7  In  the 
more  recent  suit  of  Kronold  v.  City  of  New  York,6  the  court 
cited  from  a  large  number  of  decisions  which  rejected  profits  in 
making  up  the  rule  of  damages  for  personal  injury.  These  opin- 
ions were  said,  indeed,  to  be  "all  based  upon  facts  which  disclose 
such  a  preponderance  of  the  business  element  over  the  personal 
equation,  or  such  an  admixture  of  the  two,  that  the  question  of 
personal  earnings  could  not  be  safely  or  properly  segregated  from 
returns",  upon  merely  invested  capital.  Also,  a  year  later,  a  court 
of  this  state  excluded  the  profits  of  a  lunch  business  for  the  same 

"Masterson  vs.  Village  of  Mount  Vernon  (1874)  58  N.  Y.  391,  395. 
"Lincoln  vs.  Saratoga,  etc.,  R.  R.  (1840)  23  Wend.  425. 
'Silsby  vs.  Michigan  Car  Co.  (1893)  95  Mich.  204,  209;  54  N.  W   761 
8  (1906)  186  N.  Y.  44,  45,  78  N.  E.  572. 
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reason.  As  a  matter  of  fact,  it  was  conceded  that  the  business  did 
not  require  a  large  capital  or  employ  more  than  three  men ;  but  the 
issue  in  the  case  was  said  to  involve  expressly  the  to  al  profits  of  a 
business  and  not  merely  the  value  of  the  entrepreneur's  personal 
services.9  Such  profits  were,  therefore,  not  included  in  personal 
earnings.  A  like  distinction  is  made  by  the  courts  of  Pennsyl- 
vania. The  net  gain  of  an  enterprise  is  said  to  depend  largely  upon 
other  circumstances  than  the  earning  capacity  of  the  person  man- 
aging the  business.  The  location  of  the  town,  the  character  of 
the  business,  the  degree  of  competition,  and  the  prosperity  of  the 
community  are  all  to  be  considered  as  affecting  profits.10  Yet  per 
contra,  the  profits  of  a  real  estate  business  have  been  taken  as  a 
measure  of  personal  damages  in  this  same  state.11  Strangely 
enough  the  court  here  seems  to  have  followed  a  previous  decision12 
in  which  the  plaintiff — a  peddler,  was  allowed  to  prove  that  his 
annual  sales  tended  to  show  the  returns  that  he  might  have  earned 
had  he  been  able  to  attend  properly  to  his  business. 

"We  apprehend",  said  the  court,  "that  the  profits 
arising  from  a  legitimate  land  business  are  not  less 
certain  than  those  arising  from  the  business  of  ped- 
dling, nor  more  difficult  to  estimate." 

In  well-established  businesses,  moreover,  it  is  apparent  that 
the  courts  are  inclined  to  construe  this  principle  less  strictly.  The 
injured  person  is  permitted  to  recover  as  compensation  whatever 
profits  it  is  reasonably  certain  he  would  otherwise  have  realized. 
A  most  illuminating,  as  well  as  a  somewhat  extreme,  opinion  is 
given  in  a  case  of  Illinois. 

"We  all  know",  declared  the  judge  in  giving  this  deci- 
sion, "that  in  many,  if  not  all,  professions  and  call- 
ings, years  of  effort,  skill  and  toil  are  necessary  to  es- 
tablish a  profitable  business,  and  that  when  estab- 
lished it  is  worth  more  than  capital.  Can  it  then  be 
said,  that  a  party  deprived  of  it  has  no  remedy,  and 
can  recover  nothing  for  its  loss,  when  produced  by 
another?"  "And  of  what  does  this  loss  consist,"  con- 
tinued the  court,  "but  the  profits  that  would  have  been 
made  had  the  act  not  been  performed  by  appellants? 

•Weir  vs.  Union  R.  R.  (1907)   188  N.  Y.  416,  419;  81  N.  E.  1178. 

"Goodhart  vs.  Pennsylvania  R.   R.    (1896)    177  Pa.   1,   15,   16,  35  Atl. 
191. 

"Pennsylvania  R.  R  vs.  Dale  (1874)  76  Pa.  47,  49. 

"Hanover  R.  R.  vs.  Coyle   (1867)   55  Pa.  396. 
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And  to  measure  such  damages,  the  jury  must  have 
some  basis  for  an  estimate,  and  what  more  reasonable 
than  to  take  the  profits  for  a  reasonable  period  next 
preceding  the  time  when  the  injury  was  inflicted, 
leaving  the  other  party  to  show,  that  by  depression  in 
trade,  or  other  causes,  they  would  have  been  less  ?"" 

This  opinion  shows  a  marked  divergence  from  those  just  con- 
sidered. It  referred  particularly  to  a  planing  mill,  the  profits  of 
which  obviously  arose,  not  so  much  from  the  personal  earnings  of 
the  entrepreneur,  as  from  the  necessary  use  of  machinery.  In  this 
respect,  it  is  largely  antagonistic  to  the  spirit  of  the  decisions  of 
Michigan  and  New  York. 

III.  Subjective  risk  profits.  There  seems  to  be  little  room 
in  law  for  the  collection  of  a  subjective  risk  profit.  Mental  anguish 
arising  from  an  injury  to  property  has  often  been  held  not  to  be 
a  subject  of  damages.  This  is  undoubtedly  the  rule  of  many 
early  cases.  That  is,  unless  the  mental  suffering  resulted  in  con- 
nection with  some  personal  physical  injury  it  did  not  form  a 
measure  of  compensation.  Doubtless  to  become  a  basis  of  dam- 
ages mental  injury  must  be  accompanied  by  definite  and  recog- 
nized physical  effects.  Nevertheless,  a  considerable  collection  of 
cases  might  be  made  in  which  successful  actions  were  maintained 
to  recover  damages  for  mental  stress  in  relation  to  the  technical 
processes  of  production.  Such  decisions  seem  to  furnish  import- 
ant exceptions  to  the  preceding  rule.  Stated  concisely,  when  the 
mental  anguish  is  the  natural  and  direct  result  of  an  injury  to 
property  or  a  breach  of  contract,  compensation  has  not  seldom 
been  allowed  for  it.  Now  any  injury  to  the  productive  process  af- 
fects in  most  instances  the  accompanying  risks  and  the  correspond- 
ing worry  over  losses.  Obviously,  this  interference  may  affect 
appreciably  the  entrepreneur's  person,  or  the  labor,  land,  and  cap- 
ital employed.  On  the  other  hand,  if  he  learns  to  bear  risks  with 
fortitude,  his  mental  suffering  is  decreased,  his  time  and  efforts 
yield  greater  rewards,  and  his  subjective  risk  profits  become  effi- 
ciency returns. 

A  number  of  decisions  which  verify  this  view  may  be  selected: 
Thus  when  a  person  was  injured  by  the  defendants  through  an  il- 
legal boycott,  he  was  allowed  to  collect  damages  for  his  mental 
suffering.1*     In  another  instance  the  defendant  had  maliciously  in- 

"Chapman  vs.  Kirby  (1868)  49  111.  213,  219. 

"Carter  vs.  Oster  (1908)  134  Mo.  App.  146;  112  S.  W.  995. 
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jured  the  horse  of  the  plaintiff.  It  was  held  that  the  latter  could 
recover  damages  for  his  injured  feelings.15  Practically  the  same 
decision  was  reached  in  Missouri  in  a  case  in  which  the  defendant 
had  wrongfully  chastised  the  plaintiff's  slave.16  Also,  in  the  sub- 
ject of  contracts,  the  more  recent  cases  go  far  toward  establish- 
ing the  rule  that  when  a  breach  of  contract  naturally  involves 
mental  suffering,  compensation  may  be  allowed  for  the  pain. 
The  Supreme  Court  of  Tennessee  has  explained  that 

"Where  other  than  pecuniary  benefits  are  con- 
tracted for,  other  than  pecuniary  standards  will  be 
applied  in  the  ascertainment  of  the  damages  flowing 
from  the  breach."17 

In  harmony  with  this  view,  damages  for  mental  suffering  have 
been  allowed  by  the  courts  when  the  plaintiff  was  wrongfully 
turned  out  of  his  leased  house18  or  was  expelled  from  a  well- 
known  amusement  hall  by  the  lessee19  and  when  the  defendant 
failed  to  furnish  a  trousseau  for  a  certain  bride20  or  to  provide 
a  proper  furnace  for  a  particular  house.2 


21 


IV.  Internal  risk  profits.  The  term  "losses  sustained"  refers, 
as  we  have  previously  explained,  to  a  measurable  loss  in  the  pro- 
ductive process.  The  injury  inflicted  falls  upon  the  concrete  ser- 
vices of  labor,  land  or  capital,  and  finally  upon  the  finished  output. 
The  courts  endeavor  by  means  of  the  rule  governing  the  render- 
ing of  damages  to  restore  an  enterprise  to  the  condition  in  which 
it  existed  before  the  injury  occurred.  The  transgressor,  in  other 
words,  is  made  responsible  for  the  internal  risk  losses  which  he  has 
occasioned ;  and  by  this  course  the  courts  have  overcome  certain 
risk  losses,  restored  the  corresponding  risk  profits  of  the  entrepre- 
neur, and  guaranteed  to  him  the  product  of  his  own  effort.  It  is 
therefore  possible  to  take  up  through  the  rule  of  damages  the  legal 
method  of  measuring  negative  utility  profits  derived  respectively 
from  labor,  land  and  capital. 

(a)   Internal   risk   profits   on   labor.     The   rule    of    damages 

"Kimball  vs.  Holmes  (1880)  60  N.  H.  163,  164. 

"West  vs.  Forest  (1856)  22  Mo.  344. 

"Wadsforth  vs.  Western   Union   Tel.   Co.    (1888)    86  Tenn.   695,   703; 
8  S.  W.  574. 

"Moyer  vs.  Gordon  (1887)  113  Ind.  282;  14  N.  E.  476. 

"Smith  vs.  Leo  (1895)  92  Hun   242,  243;  36  N.  Y.  Supp.  949. 

"Lewis  vs.  Holmes  (1903)  109  La.  1030;  34  So.  66. 

"Vogel  vs.  McAuliffe  (1895)  18  R.  I.  791;  31  Atl.  1. 
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secures  to  every  employer  the  use  value  of  his  hired  laborers.  For 
example,  a  contractor  by  using  dynamite  in  the  vicinity  of  the 
plaintiff's  factory,  drove  the  latter's  workmen  temporarily  from  the 
building  in  which  they  were  employed.  It  was  held  that  the  owner 
of  the  factory  might  recover  the  value  of  the  workmen's  time  so 
lost.  That  is,  the  use  value  of  each  laborer  was  taken  as  a  measure 
of  damages.    It  was  explained  in  this  decision  that 

"The  measure  of  damages  would  be  the  value  to  the 
plaintiffs  of  the  work  which  the  defendant's  negli- 
gence prevented   from  being  done."" 

A  right  to  the  prospective  use  value  of  all  laborers  employed  in 
any  particular  enterprise  is  shown  in  cases  in  which  the  workmen 
of  one  employer  are  enticed  away  by  another.  Thus,  the  act  of 
inducing  servants  to  leave  the  service  of  their  master  seems  from 
an  early  period  to  have  been  held  a  serious  wrong  in  English  law. 
Blackstone  condemns  tlie  peculiar  grievance  in  no  uncertain 
language.23  In  a  leading  English  case,  the  injury  complained  of 
was  perpetrated  by  persons  who  had  invited  the  entrepreneur's 
laborers  to  dinner  and  had  then  induced  them  to  leave  his  employ. 
It  was  claimed  by  the  latter  that  through  this  act,  he  had  lost 
the  profits  for  two  years  upon  the  manufacture  of  his  pianos.  As 
often  happens,  the  laborers  in  this  instance  worked  by  the  piece 
and  were  not  hired  for  any  definite  period.  Wages  were  not, 
however,  taken  as  the  measure  of  damages;  but  on  the  contrary, 
the  prospective  profits  upon  the  final  product  for  two  years  were 
accepted  as  the  standard  of  compensation.  Indeed,  such  profits 
were  not  looked  upon  by  the  court  as  too  remote  or  uncertain. 
Under  this  ruling,  it  is  plain  that  the  use  value,  not  only  of  labor 
but  of  all  the  factors  used  in  production,  was  indicated  by  the 
profits  to  be  obtained.24  But  after  all,  this  final  standard  can 
only  be  used  when  it  is  regarded  by  the  courts  as  reasonably 
certain.  Thus  the  decision  was  otherwise  when  the  profits  were 
expected  from  a  singer's  somewhat  uncertain  performance.  Re- 
turns in  this  last  instance  were  not  sufficiently  definite  to  be  re- 
covered by  the  lessee  of  an  opera  house  who  had  been  deprived  of 
its  use.25     Moreover,  the  injury  suffered  by  a  well-known  singer 

"Hunter  vs.  Farren  (1879)  127  Mass.  481,  484. 

"3  Comm.  143. 

"Gunter  vs.  Astor  (1819)  4  Moore  12. 

"New  York  Academy  of  Music  vs.  Hackett   (1858  N.  Y.)   2  Hilt.  217. 
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from  the  low  temperature  of  an  unfinished  opera  house  and  dam- 
ages claimed  were  of  necessity  purely  speculative  and  con- 
jectural.26 Also,  in  Smith  v.  Goodman21  certain  laborers  had 
been  imported  by  the  plaintiffs  into  Georgia  expressly  for  the 
purpose  of  using  them  on  a  turpentine  farm.  After  working  about 
three  days,  they  were  induced  to  enter  the  employment  of  another 
person;  and  the  latter  willfully  retained  them  during  the  period 
for  which  they  had  previously  been  hired.  The  circumstances 
attending  the  infliction  of  the  injury  were  of  a  yery  aggravating 
nature,  for  the  plaintiffs  had  been  put  to  considerable  expense  and 
trouble  in  obtaining  the  workmen. 

"They  proved  their  loss",  said  the  court,  "by  showing 
what  would  have  been  the  net  profits  of  each  of  these 
laborers,  and  what  they  had  lost  by  the  failure  to  im- 
prove their  property  in  consequence  of  the  decoying 
and  retaining  of  these  servants  by  the  defendant  and 
his  coadjutors." 

(b)  Internal  risk  profits  on  land  or  natural  agents.  The  en- 
trepreneur is  also  entitled  to  the  use  value  of  the  natural  agents 
which  he  employs  in  any  thoroughly  established  process  of  pro- 
duction. The  jury  is  allowed,  however,  to  use  considerable  dis- 
cretion in  arriving  at  the  value  of  this  use.  Whether  profits  are 
allowed  as  damages  depends  somewhat  upon  the  nature  of  the 
business  affected  by  the  injury.  Profits  have  been  found  suffi- 
ciently reliable  to  be  made  a  measure  of  damages  in  agriculture, 
grazing,  and  some  forms  of  mining.  But  on  the  other  hand,  where 
land  is  used  mostly  for  commercial  purposes  or  as  a  means  of  ob- 
taining mineral  wealth,  the  courts  have  shown  a  marked  reluctance 
in  permitting  profits  to  be  made  a  final  rule  of  compensation  for 
injury  to  property. 

Of  the  various  uses  to  which  land  is  devoted,  profits  seem  to 
be  regarded  as  most  reliable  in  agricultural  pursuits.  By  way  of 
illustration,  a  railroad  company  in  Oregon  raised  an  embankment 
which  cut  off  a  farmer's  access  to  the  river  on  which  he  had  long 
carried  his  products  to  market.  The  supreme  court  held  that  the 
company  became  liable  to  him  for  the  exact  profits  of  which  he 
had  been  deprived.28  In  another  decision  it  was  explained  that 
in  general  if  the  owner  of  land  is  wrongfully  prevented  from  oc- 

mIbid,  pp.  222,  223. 

"(1886)  75  Ga.  198,  201,  202. 

^Wilier  vs.  Oregon  Ry.  (1887)  15  Ore.  152,  156;  13  Pac.  768. 
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cupying  it,  the  measure  of  his  damages  is  the  value  of  the  use 
of  the  land, — that  is,  its  rental  value.  In  that  case  the  plaintiff's 
farming  land  was  wrongfully  overflowed  before  crops  had  been 
planted  on  it ;  the  measure  of  damages  was  held  to  be  the  fair 
rental  value  of  the  ground  but  not  of  the  value  of  the  crops  that 
might  have  been  raised  on  it.29  The  court  was  careful  here  to 
exclude  the  value  of  the  future  product  which  might  have  been 
obtained  from  the  land.  The  value  of  growing  crops,  however, 
has  in  many  cases  been  given  to  the  jury  in  making  up  a  just  com- 
pensation for  damages  incurred.  Certain  it  is,  that  the  value  of 
agricultural  products,  even  of  those  not  yet  matured,  seems  to 
have  gained  a  permanent  fotrthold  in  the  legal  rule  of  damages.80 
But  it  is  to  be  noted  that  as  we  enter  the  commercial  field,  this 
rule  becomes  more  variable.  In  two  specific  cases  access  to  a 
person's  land  was  effectually  obstructed,  but  he  could  not  legally 
recover  the  profits  that  he  might  have  made  by  selling  clay  from 
it31  or  by  disposing  of  the  land  itself.32 

However  in  certain  states  the  important  place  which  land 
occupies  in  fixing  the  measure  of  damages  is  seen  in  its  use  even 
for  commercial  purposes.  In  Indiana  one  person  leased  from 
another  a  candy  stand  at  a  county  fair  on  condition  that  no  com- 
petitors were  to  be  allowed  within  certain  limits.  The  lessor 
broke  his  contract  by  leasing  a  part  of  the  premises  to  another  en- 
terprise. It  was  decided  that  the  prospective  profits  which  might 
have  been  made  in  this  instance  but  for  the  presence  of  competi- 
tion, were  too  uncertain.  However,  the  measure  of  damages 
finally  accepted  by  the  court  was  the  difference  between  the  rented 
value  of  the  premises  with  and  without  the  rival  stands.33  But  it 
will  be  found  upon  reflection  that  as  the  rental  value  of  building 
sites  depends  especially  upon  the  social  demand  for  them,  here 
strangely  enough,  the  use  value  is  made  to  vary  directly  with  a 
fluctuating  demand  and  depends,  therefore,  in  a  peculiar  manner 
upon  the  money  income  of  a  business.  That  is  to  say,  in  the  case 
of  personal  effort,  as  we  have  seen,  wages  are  used  only  as  a 

"City  of  Chicago  vs.  Huenerbein  (1877)  85  III.  594;  See  Baldwin  vs. 
Calkins  (1833)  10  Wend.  169,  175,  179. 

"The  Chicago  vs.  Ward  (1855)  16  111.  522;  Drake  vs.  The  Chicago  etc. 
Ry.  (1884)  63  Iowa  302,  310;  19  N.  W.  215;  Easterbook  vs.  Erie  Ry.  (1865) 
51  Barb.  94;  Chase  vs.  New  York  Central  R.  R.  (1857)  24  Barb.  274,  275. 

"Garritee  vs.  City  of  Baltimore  (1879)  53  Md.  422. 

"San  Antonio  vs.  Mullaly   (1895)    11   Tex.  Civ.  App.  596,  599. 

"Montgomery  County  Union  Agricultural  Society  vs.  Harwood  (1891) 
126  Ind.  440;  26  N.  E.  182. 
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means  of  determining  the  rule  of  compensation;  but  the  unearned 
rental  value  of  land,  on  the  other  hand,  seems  to  be  taken  as  an 
exact  measure  of  damages.  There  is  some  deviation  from  this 
rule,  however.  In  a  second  instance,  the  defendant  had  so  ob- 
structed a  river  that  the  injured  person  had  lost  considerable  pat- 
ronage at  his  hotel  which  was  situated  on  the  bank  of  the  stream. 
This  form  of  business  borders,  of  course,  on  the  commercial  field ; 
consequently,  the  court  found  that  the  proprietor  could  recover 
compensation  for  the  damage  which  he  had  suffered  in  the  loss 
of  business  profits.3*  And  it  is  more  than  probable  here  that  the 
proprietor's  total  profits  exceeded  somewhat  the  rental  value  of 
his  property. 

In  like  manner  the  use  value  or  profit  is  taken  as  the  measure 
of  injury  to  other  forms  of  natural  agents.  For  example,  the 
tollage  or  reasonable  value  of  a  stream  for  floating  logs  may  be  re- 
covered as  compensation  from  a  person  who  has  obstructed  it.35 
In  another  instance,  the  plaintiff's  loss  by  the  diversion  of  water 
from  both  his  mill  and  farm  amounted  to  over  one  hundred  dol- 
lars a  year,  which  was  allowed  as  the  measure  of  damages  by  the 
jury  in  the  case.36  In  Rhode  Island  the  water  wheel  of  a  cotton 
mill  was  impeded  by  the  overflow  of  water  from  the  erection  of  a 
dam  farther  down  the  same  stream.  In  assessing  the  plaintiff's 
damages,  he  was  allowed 

"to  show  the  additional  quantity  of  goods  which  the 
mill  was  capable  of  making,  and  probably  would  have 
made,  had  the  wheel  been  unobstructed  by  the  dam, 
the  value  of  those  goods  when  made,  the  cost  of  mak- 
ing, and  the  prices  which  such  goods  brought  in  the 
market,  during  the  time;  thus  showing  the  general 
profit  of  the  business  which  the  plaintiff  carried  on."3T 

Similar  damages  were  collected  for  the  pollution  of  a  pond.  This 
act  had  destroyed  the  ice  supply  of  a  well-established  business.38 
Of  the  same  character  were  other  decisions  which  allowed  corn- 
Trench  vs.  Connecticut  River  Lumber  Co.  (1887)  145  Mass.  261 ;  14 
N.  E.  113. 

"DeCamp  vs.  Bullard  (1899)  159  N.  Y.  450,  452,  455;  54  N.  E.  26. 

"Washington  County  Water  Co.  vs.  Garver  (1896)  91  Md.  398;  46  Atl. 
979. 

"Simmons  vs.  Brown  and  Wife  (1858)  5  R.  I.  299,  301,  302;  See  also 
Gibson  and  Kloppenstein  vs.  Fischer  and  Orton  (1885)  68  Iowa  29;  25 
N.  W.  914. 

"Lawton  vs.  Herrick  (1910)  83  Conn.  417;  76  Atl.      j. 
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pensation  for  the  carrying  away  of  ice  from  various  mill  ponds.*9 
Thus,  in  the  state  of  Connecticut  such  ice  belongs  to  the  owner  of 
any  overflowed  land,  subject  to  the  right  of  the  mill  owner  if  it 
be  necessary  to  maintain  a  proper  supply  of  water  for  his  mill.40 
Where  a  mill  dam  in  Massachusetts  was  destroyed,  damages  were 
assessed  for  the  cost  of  repairing  the  dam,  and  also  for  the  inter- 
ruption of  the  use  of  the  mill  and  the  diminution  of  profits  by  di- 
version of  the  water.41  Again,  this  use  value,  or  its  measure  in 
the  form  of  profit,  has  been  allowed  as  damages  for  withholding 
the  water  of  a  stream  rightfully  used  in  running  a  mill.42  Like- 
wise, where  the  defendant  by  means  of  an  injunction  maliciously 
prevented  the  plaintijff  from  using  his  own  coal  lands  for  a  year, 
it  was  held  that,  not  only  the  nature  and  extent  of  the  coal  beds, 
but  also  the  profit  on  possible  sales  of  coal  might  be  shown, 

"not  in  order  to  be  allowed  by  the  jury  'as  profits', 
but  to  be  treated  as  one  of  a  mass  of  facts  that  throws 
light  upon  the  value  of  the  use  of  the  rights  taken 
from  Upson."43 

And  where  the  plaintiff  was  excluded  from  the  use  of  his  mine, 
he  was  not  allowed  to  recover  prospective  profits,  but  to  show 
simply  the  amount  of  his  actual  loss,  that  is,  what  the  use  of  the 
premises  was  reasonably  worth.  However,  the  fact  that  before 
and  after  the  period  in  question  "the  mine  was  productive  and 
profitable",  was  taken  as  showing  with  sufficient  certainty  a  defi- 
nite loss  of  profits  by  the  plaintiff.44.  But  in  other  cases  the  profits 
of  mining  have  been  held  too  uncertain  to  be  recovered  as  a  meas- 
ure of  damages.46 

(c)  Internal  risk  profits  on  capital.  The  legal  principle  which 
permits  the  courts  to  allow  compensation  for  damages  applies  as  a 
matter  of  course  to  all  capital  which  has  been  incorporated  in  a 
thoroughly  established  business.  The  entrepreneur  is  entitled  as 
might  be  expected,  to  the  use  value  of  the  instruments  of  produc- 

"Mill  River  Woolen  Mfg.  Co.  vs.  Smith   (1867)   34  Conn.  462;  Howe 
vs.  Andrews   (1892)  62  Conn.  400;  26  Atl.  394. 

"Geer  vs.  Rockwell  (1895)  65  Conn.  323;  32  Atl.  924. 

"White  vs.  Moseley  (1829)   25  Mass.  356. 

"Pollitt  vs.  Long  (1870)  58  Barb.  20,  34;  Woodin  vs.  Wentworth  (1885) 
57  Mich.  278;  23  N.  W.  813. 

"Newark  Coal  Co.  vs.  Upson   (1883)  40  Oh.  St.  17,  26. 

"Moffatt  vs.  Fisher  (1877)  47  Iowa  473. 

"Coosaw  Mining  Co.  vs.  Carolina  Mining  Co.  (C.  C.  18%)  75  Fed.  860; 
McCornick  vs.  United  States  Mining  Co.  (C.  C.  A.  1911)  185  Fed.  748. 
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tion  both  in  manufacturing  and  in  trade  and  commerce.  But  the 
measure  of  damages  here  seems  to  be  more  complicated  than  in 
the  case  of  land.  The  standard  of  compensation  may  refer  to  a 
single  unit  of  capital,  a  group  of  related  factors,  or  to  an  entire 
business.  If  the  injury  complained  of  affects  an  entire  enter- 
prise, its  use  value  is  usually  taken  as  the  criterion  of  damages. 
Still  the  money  profits  of  an  enterprise  are  often  fixed  and  certain, 
and  they  may  then  be  taken  as  the  final  standard  of  this  use  value, 
but  much  less  frequently  in  trade  and  commerce  than  in  manufac- 
turing. We  may  take  first  the  simple  application  of  this  prin- 
ciple in  the  milling  industry.  In  one  instance  the  erection  of  a  mill 
was  wrongfully  delayed.  The  prospective  rent  of  the  completed 
mill  was  taken  as  the  measure  of  its  value  in  use;  but  the  court 
refused  to  consider  future  profits  as  the  standard  of  compensa- 
tion.46 Nor  in  the  case  of  failure  to  erect  a  mill  on  a  certain 
person's  land  could  the  latter  recover  as  damages  the  profits  from 
the  proposed  business.47  But  where  a  person  had  agreed  to  repair 
a  long-established  mill  and  had  failed  to  keep  his  contract,  the 
miller  was  able  to  recover  the  money  profit  that  he  would  have 
made  by  sawing  the  logs  already  secured  for  manufacture  into 
lumber.48 

Certain  it  is,  that  the  circumstances  under  which  this  rule 
is  applied  in  manufacturing  afford  a  wide  field  of  investigation 
for  the  economist.  Within  this  range  of  subjects,  we  may  note  that 
damages  were  obtained  by  injured  persons  for  the  destruction  of 
the  stock,  of  a  green  house,49  for  failure  to  keep  buildings  in  re- 
pair,50 for  injury  caused  by  supplying  poisonous  coloring  matter  to 
an  ice  cream  factory,51  for  interrupting  a  fibre  mill  by  raising  the 
water  of  a  stream,52  and  for  disabling  an  engine  necessary  to  carry 
on  a  certain  business.53  This  rule  applies,  of  course,  where  the  profit- 

"Abbott  vs.  Gatch  (1858)  13  Md.  314. 

*7Jones  vs.  Nathrop   (1883)   7  Colo.  1;  1  Pac.  435. 

"Hinckley   vs.   Beckwith    (1860)    13   Wis.    34;    contra   see    Martin   vs. 
Deetz   (1894)   102  Cal.  55;  36  Pac.  368. 

"Laufer  vs.  Boynton  Furnace  Co.   (1895)  84  Hun  311;  32  N.  Y.   Sup. 
362. 

"Raynor   vs.    Valentin    Blatz   Brewing   Co.    (1898)    100   Wis.   414;    76 
N.  W.  343. 

"Swain  vs.  Schieffelin  (1890)  58  Hun  608;  12  N.  Y.  Supp.  155. 

"Fibre  Co.  Mf.  Electric  Co.  (1901)  95  Me.  318;  49  Atl.  1095. 

MWolff  Shirt  Co.  vs.  Frankenthal   (1902)   96  Mo.  App.  307;  70  S.  W. 
378. 
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able  use  of  premises  is  prevented  by  a  failure  to  supply  necessary 
machinery  or  power.54  When  the  operation  of  a  mill  was  delayed 
because  a  steam  engine  was  not  furnished  according  to  contract, 
the  loss  of  the  use  of  the  mill  was  held  to  be  properly  included 
in  damages.55  In  a  unique  case  the  plaintiff  intended  to  use  a 
machine  ordered  by  him  for  a  peculiar  and  novel  purpose.  He 
accordingly  presented  a  claim  for  damages  commensurate  with 
the  large  profits  which  he  expected  from  the  intended  use.  But 
the  court  held,  on  the  contrary,  that  the  measure  of  damages  was 
the  value  of  the  use  of  the  machine  for  the  ordinary  purpose  for 
which  it  was  constructed.  Clearly  enough  the  plaintiff  could  not 
claim  profits  upon  experiment,  but  strange  to  say  he  was  allowed 
such  gains  from  a  use  to  which  the  instrument  was  not  devoted.50 
It  is  to  be  observed,  however,  that  this  rule  is  somewhat  modi- 
fied in  its  application  to  newly  established  industries.  If  the  en- 
trepreneur embarks  upon  a  new  business  venture,  he  can  recover 
nothing  as  damages  from  his  expected  profits.  His  profits  are 
very  uncertain,  and,  as  one  court  has  said,  there  may  be  either 
a  profit  or  a  loss.  The  enterprise  has  not  yet  proved  its  worth ; 
and  actions  for  damages  are  confined  to  a  consideration  of  the 
actual  use  value  of  the  enterprise.57  Moreover,  it  may  be  added 
that  this  rule  also  applies  strictly  to  those  parts  of  an  established 
enterprise,  which  are  intended  to  serve  wholly  a  new  use.58 
Even  the  use  value  of  single  capital  units  is  rejected  in  making 
up  the  measure  of  damages,  if  by  some  means  they  are  wholly  de- 
stroyed. That  is  to  say,  actions  brought  for  the  entire  destruction  of 
profits  do  not  involve  any  question  of  "gains  prevented" ;  for 
the  law  assumes  that  the  plaintiff's  interest  in  the  destroyed  prop- 
erty ceased  and  was  replaced  by  the  right  to  secure  its  value  in 
money.     To  be  more  explicit,  the  owner  of  a  machine  may  obtain 

MW.  P.  Callahan  &  Co.  vs.  Chickasha  Cotton  Oil  Co.  (1906)  17  Okla. 
544;  87  Pac.  331. 

"Freeman  vs.  Clute  (1847)  3  Barb.  424;  Davis  vs.  Talcott  (1853)  14 
Barb.  611,  628. 

"Cory  vs.  Thames  Iron  Works  Co.  (1868)  L.  R.  3  Q.  B.  181,  17  L.  T.  R. 
(n.  s.)  495. 

"Central  Coal  Co.  vs.  Hartman  (C.  C.  A.  1901)  111  Fed.  96;  Red  vs. 
Augusta  (1857)  25  Ga.  386;  Kenny  vs.  Collier  (1887)  79  Ga.  743;  Green 
vs  Williams  (1867)  45  111.  206;  Hair  vs.  Barnes  (1887)  26  111.  App.  580; 
States  vs.  Durkin  (1902)  65  Kan.  101;  68  Pac.  1091;  First  Nat.  Bank 
iw.  Carroll  (1907)  35  Mont.  302;  88  Pac.  1012. 

MRed  vs.  Augusta,  supra;  Kenny  vs.  Collier,  supra;  Coweta  Falls  Mfg. 
Co.  vs  Rogers  (1856)  19  Ga.  416;  Crabbs  vs.  Koontz  (1888)  69  Md. 
59;  13  Atl.  591. 
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damages  for  delay  or  partial  destruction  because  of  his  loss  of 
the  use  of  it  ;59  but  if  it  is  wholly  destroyed,  he  is  allowed  to  receive 
the  entire  value  of  the  machine;  but  no  compensation  except  in- 
terest is  given  for  the  time  during  which  he  is  deprived  of  its 
services.  He  is  no  longer  able  to  claim  that  he  might  make  a 
future  gain  by  means  of  it,  and  his  recovery  is,  therefore,  limited 
to  the  value  of  the  property  at  the  time  of  its  destruction.60  This 
is  true  both  of  natural  agents  and  capital. 

The  most  perplexing  problems  in  the  application  of  this  rule 
occur,  needless  to  say,  in  the  cases  which  involve  transactions  in 
trade  and  commerce.  Without  doubt  the  courts  attempt  to  carry 
out  where  possible,  the  age-long  principle  of  basing  damages  upon 
use  value ;  but  the  conditions  under  which  it  is  applied  make  the 
rule  necessarily  somewhat  flexible.  A  court  in  Minnesota  has 
even  declared  that  cases  rarely  occur  in  which  profits  in  a  mer- 
cantile business  are  sufficiently  certain  to  be  used  as  the  basis 
of  a  rule  of  damages.61  But  this  opinion  is,  perhaps,  too  radical, 
for  at  all  events  it  does  not  seem  to  agree  with  the  trend  of  the 
most  recent  opinions.  In  a  number  of  such  cases,  at  least,  the 
courts  have  accepted  money  profits  as  the  final  standard  of  com- 
pensation. In  a  particular  instance,  a  plaintiff,  while  engaged 
in  the  messenger  business,  had  rented  a  telephone  which  he  ex- 
pected to  use  for  a  year.  The  instrument  was,  however,  taken 
out  so  that  he  lost  the  use  of  it  for  nine  months.  Although  the 
business  had  been  carried  on  only  a  short  time,  the  evidence 
showed  that  it  was  increasing;  and  the  jury  was,  therefore,  in- 
structed to  assume  that  the  increase  would  continue.  Despite 
the  fact  that  profits  were  not  absolutely  certain,  the  court  was  of 
the  opinion  that  such  prospective  returns  had  been  under  con- 
sideration when  the  contract  was  made.  It  was,  therefore,  held 
that  the  plaintiff  might  recover  for  his  loss  of  profits  during  the 
remainder  of  the  contract  period.62  Further,  in  a  Massachusetts 
case  the  injured  person  was  allowed  to  show  that  during  the  time 
he  was  furnished  with  trading  stamps  by  the  defendant,  his  busi- 
ness had  perceptibly  increased,  and  that  when  they  were  no  longer 

"Thomas  B.  &  W.  Mfg.  Co.  vs.  Wabash,  etc.  Ry.  (1885)  62  Wis.  642; 
22  N.  W.  827;  See  Edwards  vs.  Beebe  (1865)  48  Barb.  106. 

"•This  is  true  both  of  natural  agents  and  capital.  McKnight  vs. 
Ratcliff  (1863)  44  Pa.  156,  169;  Erie  C.  I.  W.  vs.  Barber  (1884)  106  Pa. 
125,  135. 

"Casper  vs.  Klippen   (1895)  61  Minn.  353;  63  N.  W.  737. 
"Owensboro  Telephone  Co.  vs.  Wisdom  (1901)  23  Ky.  Law  Rep.  97. 
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supplied,  it  showed  a  sudden  decline.63  The  Supreme  Court  of 
Michigan  has  decided  that  in  cases  of  this  sort  the  measure  of 
damages  is,  not  the  expected  profits,  but  the  average  value  of  the 
use  of  the  property  employed.  To  ascertain  this  use  value,  evi- 
dence has  been  admitted  of  the  actual  existence  of  past  profits.64 

Finally,  in  the  field  of  trade05  and  commerce  we  are  deeply 
interested  in  two  classes  of  cases  which  serve  to  compel  the  seller 
to  co-operate  with  the  purchaser  of  an  economic  good  if  the  latter 
is  used  in  carrying  on  a  productive  process.  In  the  first  class  of 
cases,  there  is  an  implied  agreement  from  the  circumstances  un- 
der which  the  sale  is  made  that  a  commodity  furnished  by  the 
seller  shall  not  prove  defective  or  unsound.  In  the  second  class 
of  decisions,  he  simply  fails  to  deliver  the  goods  at  the  time  pre- 
scribed in  his  contract.  This  act  may,  of  course,  work  a  definite 
injury  to  the  purchaser,  and  the  court  will  generally  order  a  per- 
formance of  the  contract,  or  award  him  damages  according  to  his 
injury. 

In  the  first  group  of  cases,  the  seller  becomes  responsible  by 
an  implied  contract  for  the  quality  of  the  good  which  he  furnishes. 
We  shall  examine  a  few  cases  by  which  this  right  is  sustained. 
In  early  cases  under  the  civil  law,  there  is  an  implied  warranty  on 
the  part  of  the  seller  that  he  possessed  a  valid  title  to  the  goods 
which  he  offered,  and  that  they  were  not  defective.  But  under 
the  common  law  there  is  a  clear  distinction  between  the  warranty 
covering  the  title  and  that  relating  to  the  quality  or  use  value 
of  a  good.  The  title  was  warranted  under  the  common  law ;  but 
if  the  purchaser  had  opportunity  to  examine  the  good,  the  seller 

"Gagnon  vs.  Sperry  &  Hutchinson  Co.  (1910)  206  Mass.  547,  555; 
92  N.  E.  761. 

"John  Hutchinson  Mfg.  Co.  vs.  Pinch  (1892)  91  Mich.  156,  160;  51 
N.  W.  930.  On  the  other  hand,  where  a  river  boat  in  New  York  lost 
a  trip  on  account  of  a  collision  with  another  vessel,  it  was  held  that  the 
profits  were  too  speculative  to  be  recovered.  Hunt  vs.  Hoboken  Land  Imp. 
Co.  (1854)  3  E.  D.  Smith  (N.  Y.)  144.  This  opinion  is,  of  course,  based 
upon  the  evidence  of  a  particular  case.  It  is  to  be  observed,  however, 
that  the  ruling,  as  such,  is  hardly  in  harmony  with  the  decisions  of  other 
states. 

"Suits  for  damages  in  the  field  of  trade  are  numerous.  Actions  have 
been  successfully  maintained  for  interference  with  an  established  jewelry 
business  after  the  entrepreneur  was  evicted  by  the  landlord  Allison  vs. 
Chandler  (1863)  11  Mich.  542;  for  interrupting  in  like  manner  the  business 
of  a  broker,  Kitchen  Bros.  Hotel  Co.  v.  Philkin  (1902)  96  N.  W.  487,  for 
ejecting  a  tenant  from  premises  which  he  had  used  as  a  skating  rink, 
Standard  Amusement  and  Mfg.  Co.  vs.  Champion  (1909)  76  N.  J.  L.  771; 
72  Atl.  92,  and  for  guaranteeing  that  a  railroad  would  enter  the  town  in 
which  an  enterpriser  was  induced  to  set  up  in  business,  Arkansas  Vallc*. 
Town  &  Land  Co.  vs.  Lincoln  (1895)  56  Kan.  145;  42  Pac.  706. 
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was  not  held  responsible  for  its  quality.  As  American  courts  have 
followed  the  common  law  principle,  the  purchaser  is  required  to 
examine  such  commodities,  and  to  take  them  at  his  own  risk  in 
so  far  as  he  can  rely  upon  his  own  observation  and  judgment. 
But  it  is  to  be  noted  that,  as  an  important  exception  to  the  rule, 
an  implied  warranty  may  arise  from  the  circumstances  under 
which  a  sale  is  made.  This  exception  is,  at  this  point,  of  great 
economic  significance.86 

In  a  leading  case  upon  this  subject07  it  was  said  that  the  dam- 
age recoverable  for  a  breach  of  contract  might  be  considered  as  aris- 
ing naturally  in  the  usual  course  of  things  from  the  failure  to  keep 
it.  And  it  was  stated  explicitly  that  when  the  special  circum- 
stances under  which  a  contract  is  made  are  communicated  to  each 
party,  damages  may  be  recovered  according  to  the  injury  which 
would  ordinarily  follow  from  a  breach  of  it.  Thus  in  the  English 
case  of  Curtis  v.  Hamiay,™  Lord  Elden  declared  that  if  a  person 
purchase  a  horse  which,  though  warranted,  turns  out  to  be  unsound 
at  the  time  of  the  sale,  the  buyer  might  keep  it,  if  he  pleased,  and 
recover  the  difference  between  the  value  of  a  sound  horse  and 
that  of  the  defective  one  sold  to  him.  By  virtue  of  this  rule  courts 
now  allow  the  purchaser  to  collect  damages  arising  from  the  loss 
of  an  intended  use  or  a  profitable  sale  of  an  article,  provided  these 
facts  were  communicated  to  the  seller  at  the  time  the  contract  was 
made.  In  Justing  v.  Kingsford**  the  purchaser  was  permitted  to 
recover  damages  upon  a  contract  for  the  sale  of  oxalic  acid.  Upon 
investigation  the  court  found  that  the  liquid  delivered  in  this  instance 
did  not  come  within  the  description  of  that  chemical.  In  another 
English  case,70  a  commodity,  which  was  sold  under  the  name  of 
"scarlet  cuttings"  and  intended  primarily  for  the  trade  with  China, 
was  found  to  be  scarlet  cloth  of  another  kind.     Lord  Ellenborough 

"Mr.  Justice  Story  has  explained  this  rule  as  it  applies  to  personal 
property:  "the  purchaser  buys  at  his  own  risk, — caveat  emptor,— unless 
the  seller  either  give  an  express  warranty;  or,  unless  the  law  imply  a 
warranty  from  the  circumstances  of  the  case,  or  the  nature  of  tile  thing 
sold;  or,  unless  the  seller  he  guilty  of  a  fraudulent  representation  or 
concealment  in  respect  to  a  material  inducement  to  the  sale."  Storv,  Sales, 
(4th  ed.)  401;  See  Barnard  vs.  Kellogg  (1870)  77  U.  S.  383;  Gaylord  Mfg. 
Co.  vs.  Allen  (1873)  53  N.  Y.  515;  Porter  vs.  Bright  (1S76)  82  Pa. 
441;  Mixer  vs.  Cohurn  (1846)  52  Mass.  559;  Dean  vs.  Morey  (1871)  33 
Iowa  120;  Roscman  vs.  Canovan  (1872)  43  Cal.  110;  Armstrong  vs. 
Bufford  (1874)  51  Ala.  410. 

"Hadley  vs.  Baxendale  (1854)  9  Exch.  341. 

"(1800)  3  Esp.  82. 

"(1863)   13  C.  B.   (n.  s.)  447;  7  L  T.  R.   (n.  s.)   790. 

"Bridge  vs.  Wain   (1816)    1   Stark  504. 
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charged  the  jury  to  the  effect  that  if  the  cloth  was  sold  under  the 
name  of  "scarlet  cuttings"  in  the  invoice,  the  plaintiff  was  entitled 
to  recover  the  profits  which  he  would  have  made  in  the  China 
market  had  the  cloth  been  what  it  was  supposed  to  be.  If  this 
commodity  was  a  staple  with  a  definite  price,  it  is  plain  that  profits 
here  were  easily  ascertained.71 

The  second  class  of  cases  refers  to  a  breach  of  contract  on  the 
part  of  the  seller  who  has  agreed  to  deliver  a  commodity  at  a 
certain  time  and  place.  If  the  purchaser  needed  this  commodity 
in  a  particular  enterprise,  the  productive  process  may  have  been 
seriously  interrupted,  and  perceptible  risk-losses  may  have  been 
sustained.  Indeed,  unless  he  could  have  secured  immediately  an- 
other commodity  of  the  same  kind  and  quantity,  his  utility  profits 
would  at  least  have  been  placed  in  jeopardy.  True,  the  courts  do 
not  think  in  terms  of  utility  profits,  but  they  have,  nevertheless, 
realized  that  if  he  is  deprived  of  a  concrete  good  he  suffers  a  dis- 
tinct loss  of  its  use  value  to  himself.  They  have,  therefore,  con- 
structed a  rule  of  damages  which  will  ultimately  restore  to  him 
the  commodity  for  which  he  had  bargained.  This  is  done  in  two 
ways.  If  his  loss  cannot  be  estimated  in  terms  of  money,  courts 
will  probably  compel  the  seller  to  perform  the  established  con- 
tract. But  in  the  usual  case,  the  purchaser  may  collect  the  dif- 
ference between  the  stipulated  price  and  the  market  value  of  the 
commodity  at  the  time  it  should  have  been  delivered.  By  using 
proper  foresight,  then,  at  the  termination  of  the  contract  he  may 
purchase  the  desired  good  in  the  open  market  and  thus  escape  the 
threatened  interruption  to  his  business  and  the  corresponding  risk 
loss.  By  this  method  the  courts  here  relieved  the  plaintiff  of  all 
risk  loss  in  securing  the  concrete  good  and  his  proper  utility 
profits.72 

V.  In  passing  to  the  subject  of  external  risk  profits  we  have,  as 

nIn  the  suit  of  Allan  vs.  Lake  (1852)  18  Q.  B.  560,  the  defendant  sold 
a  crop  of  growing  turnips  under  the  description  of  Skirving's  Sweedes, 
but  when  they  had  matured,  it  was  found  that  the  seed  used  in  planting 
them  was  of  another  sort.  The  seller  of  the  seed  was  then  sued  for 
damages.  It  was  held  that  the  statement  that  the  seeds  were  of  a  definite 
variety  was  a  particular  description  of  a  known  article  of  trade,  which 
amounted  to  a  warranty;  and  the  plaintiff  was,  therefore,  allowed  to 
collect  damages. 

"Many  cases  could  be  cited  which  uphold  this  principle  of  law,  but 
they  are  reserved  to  illustrate,  in  another  place,  the  presence  of  a  scarcity 
surplus  that  may  accrue  to  a  mere  speculator,  who  would  simply  have 
resold  the  commodity  in  the  open  market.  It  is  obvious  that  by  this  ruling, 
the  damages  for  breach  of  contract,  secured  by  a  trader  or  speculator, 
amount  in  reality  to  a  pure  value  increment. 
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will  be  seen,  crossed  the  line  which  separates  such  returns  from 
internal  risk  gains.  As  we  have  previously  observed  the  contrast 
is  plain.  Internal  risk  profits  arise  solely  from  improvements  in 
the  concrete  productive  process,  that  is,  by  reducing  the  losses 
on  the  entrepreneur's  expenditures  and  on  the  final  product.  Ex- 
ternal risk  profits,  on  the  other  hand,  relate  solely  to  exchange 
values  as  distinct  from  values  in  use ;  and  are  made  permanent  by 
any  economic  or  legal  means  which  will  prevent  fluctuations  in 
exchange  value.  When  the  profits  of  an  enterprise  have  become 
so  fixed  and  certain  that  a  court  is  willing  to  make  them  an  ulti- 
mate measure  of  damages,  risks  have  become  so  scientifically  re- 
duced that  the  entrepreneur  is  probably  receiving  the  full  money 
value  for  his  utility  profits.  It  is,  therefore,  clear  that  when  ex- 
ternal risk  profits  become  firmly  established,  the  other  forms  of 
efficiency  returns  also  become  reasonably  certain.  In  other  words, 
in  the  four  groups  of  cases  which  are  to  be  examined  here,  we 
have  entered  into  the  problem  of  exchange  value ;  and  consider- 
able difficulty  is  found  in  separating  this  form  of  risk  profit  from 
pure  scarcity  surpluses.  Obviously,  where  active  competition  does 
not  exist,  prices  will  tend  to  rise  above  the  point  necessary  to 
prevent  external  risk  losses ;  and  the  presence  of  scarcity  surpluses 
will  tend  to  conceal  efficiency  profits. 

(a)  In  the  first  group  of  cases  the  purchaser  has  agreed  to 
take  a  certain  commodity  from  the  entrepreneur  at  a  fixed  price, 
but  fails  subsequently  to  keep  his  contract.  Fear  of  certain  loss 
often  impels  a  person  to  break  his  agreement,  and  it  is  patent  that 
he  thus  injures  the  producer,  who  must  take  the  risk  of  disposing 
of  his  product  to  another  person.  As  the  commodity  is  assumed 
to  be  still  physically  perfect,  any  loss  would  necessarily  arise  from 
a  decrease  in  exchange  value.  A  familiar  instance  may  be  selected 
in  which  the  entrepreneur  has  agreed  to  supply  building  materials 
to  a  second  person.  By  breaking  his  contract  the  purchaser  in 
this  case  is  liable  in  damages  for  the  loss  which  has  fallen  upon 
the  entrepreneur;  for  the  latter  is  entitled  to  the  full  value  of  his 
product.  In  particular  instances  the  entrepreneur  may  not  have 
gone  to  the  full  expense  of  performing  his  part  of  the  contract ; 
but  he  is,  nevertheless,  entitled  to  all  prospective  profits  which 
he  would  have  made  by  fulfilling  the  agreement.  It  will  be  noted 
that,  if  he  has  been  put  to  but  slight  expense,  his  profits  consist 
almost  entirely  of  a  pure  value  surplus.     Cases  which  adequately 
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illustrate  this  point  have,  therefore,  been  reserved   for  another 
place  to  explain  one  form  of  the  scarcity  profit. 

(b)  The  second  class  of  cases  also  involve  a  contractual  sur- 
plus. The  usual  contract  is  made  between  the  buyer  and 
seller  of  a  commodity,  but  the  latter  is  unable  to  keep  his  agree- 
ment because  of  an  injury  by  some  third  person  to  the  productive 
process  or  to  the  final  product.  As  his  profits  are  fixed  and  cer- 
tain by  the  terms  of  the  contract,  the  courts  are  inclined,  in  more 
recent  decisions,  to  allow  as  damages  the  profits  which  he  would 
have  made  if  he  had  not  suffered  the  injury.  We  may  note  here 
that  in  a  decision  of  1858,  the^court  refused  to  permit  the  value 
of  certain  orders  for  the  picture  of  Henry  Clay  to  be  taken  as  the 
measure  of  damages.73  But  it  is  hardly  necessary  to  state  that  this 
decision  is  not  in  harmony  with  the  more  advanced  legal  opinions. 
In  fact,  a  manufacturer  of  patented  machines  in  North  Carolina 
was  allowed  to  recover  the  prospective  profits  on  all  orders  which 
he  had  actually  received  for  these  instruments.  But  he  was  given 
no  additional  amount  for  future  profits ;  and  the  conservative  char- 
acter of  the  decision  is  seen  in  the  fact  that  the  court  refused  to 
consider  the  returns  of  the  previous  year  as  a  measure  of  com- 
pensation.74 On  this  same  point,  the  courts  of  New  York  have 
also  seen  fit  to  include  in  the  measure  of  injury  the  profits  which 
a  plaintiff  had  lost  on  orders  actually  received.75  Obviously,  the 
courts  cannot  ignore  the  fact  that  this  form  of  contractual  profit, 
barring  the  injury  complained  of,  is  wholly  the  result  of  past  sales 
and  fully  as  definite  as  the  returns  of  credit  accounts  of  any  past 
year.  Moreover,  if  the  contracts  are  made  under  freely  competi- 
tive conditions,  scarcity  increments  will  be  at  a  minimum. 

(c)  A  third  division  of  this  group  of  cases  includes  only  those 
contracts  which  are  made  between  the  buyer  and  seller  of  a  busi- 
ness. It  is  customary  for  the  seller  of  an  enterprise  to  agree  that 
he  will  not,  within  a  certain  period,  enter  into  competition  with 
the  purchaser.  The  object  of  this  agreement  is  to  give  the  pur- 
chaser, as  far  as  possible,  the  goodwill  of  the  business.  But  in  the 
cases  under  consideration,  the  seller  had  broken  his  contract ;  and 
the  large  number  of  opinions  rendered  here  covers  a  great  variety 
of  circumstances.     For  example,  the  seller  is  often  subject  to  a 

"Bennett  vs.  Drew  (1858)  3  Bosw.  356. 

"Jones  vs.   Call    (1887)    96  N.   C.  337;   2   S.   E.  647;   See  Oldham  vs. 
Kerchner  (1878)   70  N.  C.  106;  Lewis  vs.  Rountree    (1878)    79  N.  C.  122. 

"Capcl  vs.  Lyons  (1898)  3  Misc.  73;  22  N.  Y.  Supp.  378. 
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definite  penalty  if  he  breaks  his  contract,  and  this  sum  is  usually 
more  than  sufficient  to  cover  losses  from  his  illegal  competition." 
At  the  same  time,  if  these  contracts  do  not  seriously  lessen  com- 
petition, scarcity  profits  are,  of  course,  largely  eliminated.  But 
under  this  form  of  contract  trade  is  often  restrained,  and  both 
efficiency  and  scarcity  profits  are  frequently  accumulated.  True, 
it  is  to  be  observed  here  that  the  courts  often  decline  to  enforce 
contracts  in  restraint  of  trade,  provided  competition  is  thoroughly 
eliminated,  or  that  the  restraint  is  plainly  prejudicial  to  public 
interests.  Profits  cannot  be  recovered,  then,  if  it  is  discovered 
that  such  contracts  are  in  illegal  restraint  of  trade. 

(d)  In  the  fourth  class  of  cases  external  causes  exert  a  marked 
influence  upon  the  value  of  a  commodity.  Many  methods  of  main- 
taining exchange  values  exist  besides  that  of  a  predetermined  con- 
tractual price.  Not  the  least  effective  means  appears  in  the  form 
of  a  tacit  understanding  between  dealers  to  regulate  the  sale  of 
commodities.  Another  method  is  seen  in  the  conscious  effort  of 
trade  unions  to  prevent  the  decrease  of  wages.  When  either  of 
these  persistent  combinations  push  prices  above  the  marginal  cost 
of  production,  a  scarcity  and,  perhaps,  a  monopoly  profit  may 
be  realized.  On  the  other  hand,  of  a  somewhat  different  nature 
is  the  form  of  contract  by  which  competitors  are,  without  the  pur- 
chase of  goodwill  as  in  previous  cases,  prevented  from  injuring 
one's  business.  Thus  in  the  sale  or  lease  of  land,  it  is  permissible 
to  exclude  persons  from  entering  into  competition  with  a  pre- 
scribed business.  For  example,  one  may  be  forbidden  to  sell  sand 
from  a  tract  of  land,  or  coal  from  a  certain  dock.  Or  again  a 
competitor  may  be  restrained  from  erecting  a  mill7''  or  a  hotel  on 
a  particular  piece  of  land.79  This  form  of  contract  has  often  been 
violated,  and  one  federal  court  has  decided  that  the  plaintiff  might 
recover  compensation  for  the  profits  which  his  business  actually 
fell  short  of  what  he  might  have  made,  if  no  competition  had 
resulted  from  the  acts  of  the  defendant.80 

Of  an  entirely  different  character  is  the  group  of  cases  in 
which   demand   for  a   commodity   is   increased  by   improvements 

"Oregon  Steam  Nav.  Co.  vs.  Windsor  (1873)  87  U.  S.  65;  American 
Strawboard  Co.  vs.  Haldeman  Paper  Co.  (1897)  83  Fed.  619;  Hubbard 
m.  Miller  (1873)  27  Mich.  15;  Roeber  vs.  Diamond  Match  Co.,  (1887) 
106  N.  Y.  473,  13  N.  E.  419. 

"Norman  vs.  Wells  (1837)   17  Wend.  136. 

"Stines  vs.  Dorman  <1874)  25  Ohio  St.  580. 

"Hitchcock  of.  Anthony  (1897)  83  Fed.  779. 


26  COLUMBIA  LAW  REVIEW. 

wholly  outside  one's  business.  The  erection  of  a  factory  or  a 
university  in  a  city  brings  to  it  new  enterprises  and  consequently 
an  increase  in  trade.  So  one  may  create  new  opportunities  for 
sales  by  stipulating  in  a  contract  that  a  store  shall  be  erected  on 
a  definite  site ;  and  in  a  particular  instance  a  scarcity  profit  of  four 
dollars  an  acre  was  collected  as  damages.81  In  this  connection 
one,  who  had  been  induced  to  move  his  business  to  a  certain  town 
by  the  false  statement  that  a  railroad  was  about  to  be  constructed 
to  it,  was  given  damages  in  proportion  to  his  profits  before  the 
removal.82  In  cases  of  this  kind,  however,  the  rule  of  damages 
is  generally  based  on  the  estimated  increase  in  value  which  would 
have  resulted  from  the  improvement  of  the  factor.  Thus  the 
measure  of  compensation  is,  not  the  anticipated  profits  of  a  busi- 
ness, but  the  difference  in  value  of  the  plaintiff's  property,  as  it 
would  have  been  with  the  contemplated  improvements,  and  as  it 
exists  without  them.83  But  at  this  point  the  entrepreneur's  efforts 
to  resist  market  losses  and  to  increase  the  value  of  his  property 
not  infrequently  result  in  a  scarcity  contractual  surplus. 

Finally,  it  is  apparent  that  among  the  "gains  prevented"  are  to 
be  counted  the  losses  from  wrongful  injury  to  property  and  from 
breach  of  contract.  These  are  risk  losses.  But  when  a  remedy 
exists  these  losses  may  be  turned  by  court  decisions  into  external 
risk  profits  and  restored  as  damages  to  the  entrepreneur.  If  the 
productive  process  here  remains  unimpaired,  while  the  injury 
arises  entirely  from  loss  of  value,  the  court  has  restored  simply 
the  external  risk  profits.  These  compensate  the  entrepreneur  for 
the  utility  which  he  has  created.  True,  a  scarcity  surplus  may 
accumulate  at  times ;  this  is  seen  particularly  in  connection  with 
natural  agents.  The  sphere  of  external  risk  profits  borders,  then, 
on  the  competitive  line  of  demarcation  between  the  earned  incre- 
ment and  the  fluctuating  scarcity  gains  which  the  courts  do  not 
recognize  as  a  proper  basis  of  damages.  With  the  conclusion  of 
this  description  of  external  risk  profits  in  the  industrial  world, 
the  task  set  apart  for  this  article  has  been  finally  completed. 

The  importance  of  efficiency  profits  in  law  cannot  be  over  em- 
phasized, and  in  presenting  this  plan  of  classification,  two  funda- 
mental conditions  are  always  borne  in  mind.  First,  it  is  assumed 
here  that  the   entrepreneur's   residual   surplus   in  the   particular 

"Iowa  Land  Co.  vs.  Conner  (1907)  136  Iowa  674,  112  N.  W.  820. 
"Arkansas  etc.  Co  vs.  Lincoln  (1895)  56  Kan.  145,  42  Pac.  706. 
"Ironton  Land  Co.  vs.   Butchart    (1898)    73  Minn.  39,  75   N.  W.   749; 
Smith  vs.  Los  Angeles  etc.  Ry.   (1893)  98  Cal.  210,  217,  33  Pac.  53. 
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cases  examined  has  arisen  under  freely  competitive  conditions. 
The  accumulation  of  speculative  profits  over  a  long  period  of 
time  will  then  be  neutralized  to  a  large  extent  by  corresponding 
losses.  Moreover,  even  the  contractual  surpluses  considered  here 
have  been  determined  by  competition  and  under  normal  condi- 
tions will  not  greatly  exceed  the  profits  of  efficiency.  Second, 
the  decisions  of  the  courts  reject  in  a  most  positive  manner  any 
effort  to  include  indefinite  or  uncertain  profits  within  the  measure 
of  damages.  Such  opinions  naturally  tend  to  eliminate  speculative 
profits  from  the  rule  of  compensation.  Even  remote  profits  are 
rejected  by  American  courts.  That  there  may  be  absolutely  no 
exception,  theoretically,  to  this  presentation  of  efficiency  profits, 
the  legal  rule  of  compensation  has  been  traced  carefully  in  rela- 
tion to  all  forms  of  efficiency  returns.  This  plan  of  profit  analysis 
has,  therefore,  been  applied  to  concrete  industrial  conditions  in 
which  the  opinions  of  our  courts  are  uniformly  consistent. 

Yet  this  group  of  cases  embraces  a  large  industrial  field  and 
several  essential  facts  may  be  emphasized : 

I.  At  present  profits  are  accepted  as  reliable  in  most  agricul- 
tural pursuits.  Also,  the  returns  upon  fishing,  dairying,  cattle 
raising,  ice-cutting,  wood-cutting,  peddling,  real  estate  business, 
and  some  forms  of  mining  are  found  to  be  sufficiently  certain  to 
serve  as  a  basis  of  damages.  In  other  words,  the  evolution  of  law 
is  gradually  including  more  and  more  within  the  rule  of  compen- 
sation the  profits  of  manufacturing  and  commerce. 

II.  The  earnings  of  the  entrepreneur  in  the  form  of  wages  of 
management  have  from  the  earliest  times  been  included  in  the 
compensation  allowed  him  for  personal  injury.  And  while  cer- 
tain states  are  uniformly  consistent  in  excluding  in  this  instance 
gains  on  capital  as  a  measure  of  damages,  there  is,  nevertheless, 
a  gradual  breaking  up  of  this  policy  in  other  sections  and  an  ex- 
tension of  the  rule  to  the  profits  of  an  entire  business. 

III.  Many  devices  are  used  to  overcome  market  risks  and  re- 
duce losses.  In  conserving  efficiency  profits,  the  entrepreneur 
often  restricts  trade;  and  in  maintaining  the  individual  right  of 
contract,  the  courts  include  unearned  and  scarcity  profits  in  the 
measure  of  damages.  Especially  has  the  use  of  contracts  in  main- 
taining prices  brought  about  a  change  in  court  decisions,  for  such 
values  become  fixed  and  certain.  Needless  to  say,  this  evolution 
is  most  pertinent  to  a  proper  analysis  of  profits.     It  has  allowed 
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a  gradual  legalizing  of  unearned  scarcity  surpluses  obtained  wholly 
by  contractual  restraint  of  trade. 

IV.  During  certain  periods  abnormal  profits  greatly  increase  the 
amount  of  investments.  At  this  time  unearned  surpluses  instead 
of  the  returns  of  efficiency  dominate  the  struggle  for  profit  and 
the  presence  of  scarcity  gains  may  obscure  the  plan  of  analysis 
followed  in  this  discussion.  Indeed,  the  constantly  increasing  in- 
comes of  this  nature  afford  a  wide  field  for  investigation,  and  only 
eternal  vigilance  on  the  part  of  courts  and  legislators  will  prevent 
the  unnecessary  growth  of  this  increment. 

V.  Finally,  as  the  economic  sphere  of  the  individual  in  law 
has  grown  constantly  broader,  his  legal  correlation  of  supply  to 
consumption  has  become  more  fixed ;  he  has  been  able  to  restrain 
competition,  exploit  demand,  and  not  infrequently  monopoly  has 
resulted.  In  this  fact  there  lies  an  ever  growing  danger,  for  the 
competitive  plane,  which  has  long  controlled  the  determination  of 
legal  profits,  is  gradually  losing  its  significance  in  the  common 
law.  To  be  sure  our  courts  still  retain  the  age-long  competitive 
principle.  But  the  evolution  of  individual  rights  has  forced  upon 
us  closer  economic  relations  and  compelled  us  to  observe  certain 
rules  of  cooperation  which  are  steadily  welding  the  American 
people  into  a  more  compact  industrial  union.  In  fine,  this  steady 
socialization  of  legal  principles  has  not  seldom  rendered  ineffective 
the  competitive  plane  and  borne  with  great  severity  upon  both 
producer  and  consumer.  It  is  therefore  essential  to  give  heed  to 
leading  decisions  which  greatly  influence  the  cooperative  accumu- 
lation of  both  efficiency  and  scarcity  profits  ;  and  by  drawing  again 
the  competitive  line  of  demarcation  between  the  earned  and  the 
unearned  residual  surpluses  of  the  entrepreneur,  it  may  be  pos- 
sible to  place  a  check  upon  persistent  forms  of  industrial  and  legal 
evolution  which  constitute  a  serious  menace  to  our  social  and 
economic  well  being. 

C.  J.  Foreman. 
Fayettevtlee.  Ark. 


PRE-EMPTION    IN    CONNECTION    WITH 
UNFAIR   TRADE. 

The  attention  of  those  interested  in  the  law  of  trademarks 
and  unfair  competition  may  well  be  directed  to  two  decisions 
recently  reported  and  appearing  in  the  same  volume. 

In  Aunt  Jemima  Mills  Co.  v.  Rigney  &  Co.1  it  appeared  that 
the  plaintiff  had  used  a  trademark  (Aunt  Jemima's)  for  pan-cake 
flour.  The  defendant  attempted  to  use  the  same  trademark  for 
a  table  syrup.  The  District  Court  dismissed  the,  plaintiff's  bill2 
but  its  decree  was  reversed  by  the  Circuit  Court  of  Appeals, 
Second  Circuit.  Of  the  three  judges  sitting  in  that  Court,  Learned 
Hand,  J.,  voted  for  a  reversal  solely  on  the  ground  that  the  plain- 
tiff had  acquiesced  in  the  defendant's  use  of  the  mark.  But  the 
other  two  judges3  placed  their  decision  on  a  much  broader  ground. 
The  gist  of  their  opinion,  as  rendered  by  Ward,  J.,  was  that  "the 
right  to  a  trademark,  though  strictly  appurtenant  to  the  trade, 
becomes  a  property  right  as  soon  as  it  identifies  the  trade.  When 
it  gets  this  far,  it  is  a  mere  question  of  words  whether  we  say 
that  the  trade  or  the  trademark  is  protected."*  A  trademark,  in 
other  words,  is,  in  a  sense,  a  bundle  of  rights  included  in  which 
are  two  things ;  first  of  all,  the  reputation  of  the  plaintiff's  goods, 
and,  as  a  subsidiary  matter,  the  benefit  of  the  amounts  that  he 
naturally  may  have  spent  in  advertising  and  pushing  the  goods. 
"These,  we  think,"  says  the  Circuit  Court  of  Appeals,  "are  prop- 
erty rights  which  should  be  protected  in  equity." 

The  other  case  was  decided  in  the  Sixth  Circuit.  The  plaintiff 
manufactured  a  line  of  drug  store  sundries  under  the  general 
trade  name  of  Penslar  Products.  The  drug  stores  handling  these 
products  at  retail  were  accustomed  to  call  themselves,  by  way  of  a 
sub-title,  "Penslar  Stores."  The  defendant,  a  cigar  manufacturer, 
put  a  cigar  on  the  market  under  the  trademark  Penslar,  and  was 
assiduous  in  pushing  this  product  with  the  retail  stores  that 
handled  the  plaintiff's  line  of  Penslar  sundries.  Although  it  was 
admitted  that  the  plaintiff's  line  did  not  include  cigars,  or  indeed 

X(1917)  247  Fed.  407. 
"(1916)  234  Fed.  804. 
3Ward  and  Rogers,  J  J. 
'At  p.  409. 
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any  tobacco  products,  the  Circuit  Court  of  Appeals  held  that  the 
plaintiff  was  entitled  to  an  injunction.5  The  question  presented 
was  stated  as  consisting  of  "how  far,  if  at  all,  a  trademark  may  be 
pre-empted  or  reserved  in  advance  of  actual  use" ;  the  present  case 
affording  a  situation  "where  a  manufacturer  or  jobber  is  in  the 
course  of  establishing  and  expanding  throughout  the  country  a 
chain  of  stores  which  use  a  trade  name  and  handle  a  constantly 
increasing  line  of  articles  sold  under  that  same  trade  name." 

In  this  connection  the  reader  should  take  note  of  a  line  of 
English  cases  which  certainly  go  to  the  same  length  as  the  two 
decisions  above  noted.  According  to  the  view  of  the  English  courts 
it  is  wrong  for  one  to  use  the  word  Kodak,  as  applied  to  his 
bicycles,  if  another  previously  has  established  the  word  Kodak 
in  connection  with  his  line  of  cameras.6  Nor  can  one  put  up  a 
lubricant  under  the  word  Dunlop  if  another  has  preceded  him  in 
the  use  of  that  word,  although  he  uses  it  only  in  connection  with 
bicycle  tires,  rims  and  pumps.7  The  court  in  the  Second  Circuit 
did  not  consider  that  those  cases  applied  to  the  case  of  a  trade- 
mark, but  no  such  distinction  seemed  to  occur  to  the  court  sitting 
in  the  Sixth  Circuit. 

This  diversity  of  thought  increases  the  temptation,  even  if  it 
does  not  afford  a  complete  excuse,  for  the  following  remarks  con- 
cerning the  fundamental  yet  simple  ideas  underlying  the  law 
affecting,  not  merely  trademark  rights,  but  the  broader  rights 
which  with  us  are  spoken  of  in  connection  with  the  phrase  "unfair 
competition,"  and  in  England  go  under  the  more  graphic  expres- 
sion "passing-off."8 

Our  law  on  this  subject  is  wholly  of  modern  growth.  In  a 
manner  of  common  law  speaking,  it  was  only  yesterday  that  Lord 
Hardwicke  declined  to  enjoin  the  infringement  of  a  registered 
trademark  ;9  perhaps  because  counsel  failed  to  show  him  that, 
though  an  action  at  law  undoubtedly  lay,  as  had  long  previously 
been  stated,10  the  legal  remedy  was  wholly  inadequate.  Now- 
adays, practically  all  the  law  we  have  on  the  subject  is  made  for 
us  by  courts  of  equity,  but  it  must  never  be  forgotten  that  in  such 

•Peninsular  Chemical  Co.  v.  Levinson  (1917)  247  Fed.  658. 
'Eastman  Co.  v.  Griffith  Cycle  Co.  (1898)  15  Rep.  Pat.  Cas.  105. 
'Dunlop  Pneumatic  Tyre  Co.  v.  Dunlop  Lubricant  Co.   (1899)   16  Rep. 
Pat.  Cas.  12. 

"See  Kerly,  Trademarks,  3rd  London  ed.  477. 
•Blanchard  v.  Hill  (1742)  2  Atk.  484. 
"Southern  v.  How  (1618)  Poph.  143. 
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cases  the  chancellor  does  not  protect  equitable  rights  or  deal  with 
matters  exclusively  of  equitable  cognizance.  On  the  contrary,  the 
acts  of  the  infringer  are  tortious  at  law  and  violative  of  legal  rights. 
If  the  case  in  Popham  already  cited  did  not  suffice  to  establish 
that  proposition,  Lord  Mansfield's  opinion,  rendered  in  a  later 
century,  has  settled  it  for  all  time.11  It  is  the  same  with  unfair 
competition,  so  far  as  a  common  law  action  is  concerned  :  that  such 
conduct  may  form  the  basis  of  an  action  at  law  is  well  recognized.12 
But  it  has  always  been  so  obvious  that  the  remedy  afforded  by 
damages  is  inadequate,  that  the  pressure  for  equitable  relief  was 
soon  strong  enough  to  force  the  hands  of  Lord  Hardwicke's  suc- 
cessors. The  nineteenth  century,  therefore,  was  not  far  advanced 
before  it  became  established,  in  England  and  here,  that  the  writ 
of  injunction  is  essential  to  vindicate  the  principle  succinctly  stated 
by  Lord  Langdale,  M.  R.,  that  "A  man  is  not  to  sell  his  own  goods 
under  the  pretense  that  they  are  the  goods  of  another  man".13 

If  we  reflect  for  a  space  upon  that  statement,  we  will  be  the 
further  on  our  way  to  knowing  just  what  idea  it  is  that  the  Master 
of  the  Rolls  so  succinctly  expresses. 

First  of  all  there  is  a  property  right  involved,  and  the  defend- 
ant's acts,  therefore,  must  amount  to  an  invasion  of  that  right. 
The  Supreme  Court  has  recently  told  us  that  "The  word  'property' 
as  applied  to  trademarks  and  trade  secrets  is  an  unanalyzed  expres- 
sion of  certain  secondary  consequences  of  the  primary  fact  that 
the  law  makes  some  rudimentary  requirements  of  good  faith".14 
But  all  property  rights  may,  in  one  way  of  thinking,  be  considered 
as  secondary  consequences  of  rudimentary  requirements ;  so  it  will 
do  no  harm  to  say  that  good  will,  which  can  be  bought  or  sold, 
and  for  which  an  executor  or  surviving  partner  must  account,15 
is  a  property  right. 

"Singleton  v.  Bolton    (1783)    3  Doug.  2Q3. 

"See  opinions  of  Lord  Blackburn  in  Singer  Mfg.  Co.  v.  Loog  (1882) 
8  App.  Cas.  15.  29.  30,  and  of  Mellish,  L.  J.,  in  Singer  Mfg.  Co.  v.  Wilson 
(1876)  2  Ch.  D.  434,  453.  4. 

"Terry  v.  Truefitt  (1842)  6  Beav.  66,  73. 

"DuPont  etc.  Powder  Co.  v.  Masland  (1917)  244  U.  S.  100,  102,  37 
Sup.  Ct.  575. 

"See  Slater  v.  Slater  (1903)  175  N.  Y.  143.  67  N.  E.  224;  Trego  v. 
Hunt  [1896]  A.  C.  7.  Of  course  neither  a  trade  mark  itself,  nor  its 
registration,  constitutes  the  right.  The  right  inheres  in  the  use  of  the 
mark,  which  is  but  another  way  of  saying  that  good  will  is,  in  last  analysis, 
the  thing  that  is  entitled  to  protection.  This  appears  from  the  recent 
decisions  on  the  territorial  extent  of  registration.  Hanover  Star  Milling 
Co.  v.  Metcalf  (1916)  240  U.  S.  403,  36  Sup.  Ct.  357;  United  Drug  Co.  v. 
Rectanus  Co.   (1918  U.  S.)  39  Sup.  Ct.  48. 
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Now,  in  ascertaining  the  nature  of  the  right  that  is  involved 
we  must  not  let  the  manner  of  invasion  lead  us  to  mistake  the 
object  of  the  right.  The  writer  holds  with  those  who  believe  that 
that  is  no  distinction,  in  final  analysis,  between  a  case  of  trademark 
infringement  and  one  of  unfair  competition.16*  The  latter  case  is 
said,  without  dissent,  to  involve  direct  injury  to  the  good  will  of 
the  plaintiff's  business.  But  trademark  infringements  would  seem 
to  have  exactly  the  same  effect,  for  the  good  will  must  be  the  right 
involved,  since  no  other  right  is  conceivable.  A  trademark,  as 
such,  represents  no  right  at  all.  No  matter  how  long  it  may  have 
been  used  or  how  well  known  a  trademark  may  be,  it  does  not 
constitute  a  thing  of  property.  It  follows  that  the  right  to  use 
it  cannot  be  assigned  alone;  it  is  necessary,  for  the  mark  to  be 
assigned,  that  the  good  will  of  the  business  in  which  it  is  used  be 
also  transferred.16  As  the  Supreme  Court  has  recently  said,  "the 
trademark  is  treated  as  merely  a  protection  for  the  good-will,  and 
not  the  subject  of  property  except  in  connection  with  an  existing 
business."17  The  defendant's  act  of  infringement,  therefore, 
strikes  at  the  plaintiff's  good-will,  just  as  does  an  act  of  unfair 
trade.  Hence  it  is  by  no  means  correct  to  do  what  the  Circuit 
Court  of  Appeals,  First  Circuit,  has  attempted,  to  draw  a  distinc- 
tion between  a  strict  trademark  case  and  one  of  unfair  competition. 
It  is  not  true  that  in  the  one  case  the  essence  of  the  wrong  lies  in 
an  injury  to  property  right,  while  in  the  case  of  unfair  competition 
the  plaintiff  must  "establish  fraud  on  the  part  of  the  defendant 
in  the  use  of  the  imitative  device  to  beguile  the  public  into  buying 
his  goods  as  those  of  his  rival."18  In  neither  case  is  it  necessary 
to  show  fraudulent  intent,19  nor  is  it  necessary  in  either  case  to 
show  actual  deception  of  the  public.20     The  court  inquires  as  well 

"•"The  law  of  trade  marks  is  only  a  specialized  branch  of  the  general 
law  of  unfair  competition."  Westenhaver,  /.,  Garrett  &  Co.  v.  Schmidt  Jr. 
&c.  Co.  (Jan.  3,  1919),  U.  S.  D.  C,  N.  D.  Ohio.    Not  yet  reported. 

MFalk  v.  American,  etc.  Co.  (1905)  180  N.  Y.  445,  73  N.  E.  239. 

"Hanover  Milling  Co.  v.  Metcalf,  supra,  footnote  15,  at  p.  414. 

"Goldsmith  Silver  Co.  v.  Savage  (1916)  229  Fed.  623,  627. 

"Millington  v.  Fox  (1838)  3  Myl.  &  Cr.  338;  Rubber  etc.  Co.  v.  DeVoe, 
etc.  Co.  (1916)  233  Fed.  150,  and  citations. 

""though  no  evidence  of  successful  deception  was  produced,  it  is  not 
necessary  to  do  so."  Champion  etc.  Co.  v.  Mosler  etc.  Co.  (1916)  233 
Fed.  112,  115;  Collinsplatt  v.  Finlayson  (1898)  88  Fed.  693.  "It  has  been 
uniformly  held  in  the  various  circuits  that  it  is  not  necessary  that  actual 
intent  to  defraud  be  shown."  Rubber  etc.  Co.  v.  DeVoe  etc.  Co.,  supra, 
footnote  19,  at  p.  157. 
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in  the  case  of  a  trademark  as  in  the  case  of  unfair  competition, 
first  as  to  the  defendant's  intention  to  make  the  public  believe  a 
certain  thing,  and  second  as  to  the  likelihood  that  the  public  will 
believe  it.  The  first  question  is  whether  the  manner  of  the  defend- 
ant's offerance  of  his  product  amounts  to  a  representation  that  the 
goods  involved  are  those  of  the  plaintiff,  and  the  second  question 
is  whether  that  representation  is  sufficiently  plausible  to  deceive 
the  average  purchaser, — not  him  of  the  trained  eye  or  the  specialist 
in  the  trade,  but  the  ordinary  buyer  who  acts  on  first  impulse.21 
If  the  court,  sitting  as  a  <ryer  of  fact,  can  say  that  such  is  the 
situation,  it  concludes  that  the  defendant  intends  the  natural  con- 
sequences of  his  acts,  and  then  it  presumes,  as  a  matter  of  law, 
that  the  effect  on  the  buying  public  would  be  exactly  what  it  is 
intended  to  be.  The  first  conclusion  needs  no  justification  here, 
and  the  second  is  simply  one  of  that  class  of  presumptions,  which, 
call  them  of  fact  or  of  law  as  you  may  please,  really  constitute 
crystallized  rules  of  law.  In  such  presumptions  courts  of  equity 
are  accustomed  to  indulge ;  we  need  only  instance  a  similar  pre- 
sumption, with  respect  to  deception  of  the  public,  which  the  writer 
elsewhere  has  noted  in  cases  of  reputed  ownership.22 

Nor  need  we  deal  with  such  questions  of  trade  motive,  to  use 
the  phrase  of  Bowen,  L.  J.,  as  are  involved  in  combinations  in 
restraint  of  trade,  and  the  like.23  As  has  recently  been  pointed 
out,  malice  must  be  shown  as  a  part  of  the  defendant's  tort  only 
when  his  act  would  otherwise  be  lawful;  whereas  in  cases  of  the 
kind  we  have  on  review,  the  defendant's  act  constitutes  of  itself 
an  invasion  of  the  plaintiff's  property  right,  and  hence  it  is  not 
necessary  to  show  that  it  was  accompanied  by  a  state  of  malice 
on  the  defendant's  part.24  If  the  defendant  puts  out  his  goods  in 
such  a  way  that  the  public  cannot  be  deceived  as  to  their  origin, 

""It  is  well  settled  that  dealers  are  not  so  much  to  be  considered  as 
are  the  ordinary  users;  the  former  will  of  course  know  the  manufacturers 
from  whom  their  purchases  are  made,  but  the  latter  are  open  to  deception 
whether  practiced  by  the  manufacturer  or  the  dealer;"  Helmet  Co.  v. 
Wrigley,  Jr.  Co.  (1917)  245  Fed.  824,  830.  The  test,  in  other  words,  is  as 
stated  long  ago:  "Two  trademarks  are  substantially  the  same  in  legal 
contemplation,  if  the  resemblance  is  such  as  to  deceive  the  ordinary  pur- 
chaser, giving  such  attention  to  the  same  as  such  a  purchaser  usually 
gives,  and  to  cause  him  to  purchase  the  one  supposing  it  to  be  the  other." 
McLean  v.  Fleming  (1877)   96  U.  S.  245,  256. 

"Glenn,  Creditors  Rights,  §  202. 

"Mogul  S.  S.  Co.  v.  McGregor  [1892]  A.  C.  25. 

*E.  S.  Rogers,  "Predatory  Price  Cutting  as  Unfair  Trade"  27  H.  L.  R- 
139,  154. 
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that  is  lawful,  because  then,  in  the  words  of  Holmes,  J.,  he  is  not 
''trying  to  get  the  good  will  of  the  name  but  the  good  will  of  the 
goods."'  But  if  he  does  not  indicate  that  the  goods  he  offers  are 
his  own,  then  he  is  invading  the  right  which  the  plaintiff  has  in 
the  good  will  of  his  own  business. 

It  is  often  stated  that  one  of  the  objects  of  the  court's  action 
in  such  a  matter  is  to  prevent  the  deception  of  the  public.  But  the 
chancery  is  not  a  tribunal  of  State  ;2<5  and  no  court,  when  forced 
to  the  point,  can  say  that  the  possible  deception  of  the  public  is 
of  any  moment,  other  than  as  the  means  by  which  injury  is  wrought 
to  the  plaintiff.27 

Unfair  competition,  therefore,  differs  in  no  fundamental  from 
trademark  law.  In  the  one  case  as  in  the  other,  "the  essence  of 
such  a  wrong  consists  in  the  sale  of  the  goods  of  one  manufacturer 
or  vendor  for  those  of  another".28  In  the  words  of  Lord  Justice 
Gifford,  the  proposition  is  "not  that  there  is  property  in  the  word, 
but  that  it  is  a  fraud  on  a  person  who  has  established  a  trade, 
and  carries  it  on  under  a  given  name,  that  some  other  person  should 
assume  the  same  name,  or  the  same  name  with  a  slight  alteration, 
in  such  a  way  as  to  induce  persons  to  deal  with  him  in  the  belief 
that  they  are  dealing  with  the  person  who  has  given  a  reputation 
to  the  name".29 

The  language  last  quoted  indicates  another  proposition  which 
must  be  noted.  The  Lord  Justice  speaks  of  the  reputation  of  the 
plaintiff's  name  as  though  it  were  necessary  for  the  plaintiff  per- 
sonally to  be  known  to  the  public  in  connection  with  his  goods. 
To  somewhat  the  same  effect  are  the  words  of  our  Supreme  Court 
in  an  early  case.  If  a  man,  it  says,  "has  obtained  celebrity  in  his 
manufacture,  he  is  entitled  to  all  the  advantages  of  that  celebrity".80 
But  the  renown  of  which  the  court  is  thinking  is  not  that  of  the 

"Saxlehner  v.  Wagner  (1910)  216  U.  S.  375,  380,  30  Sup.  Ct.  298. 

*"I  do  not  apprehend  the  Chancery  to  be  in  anywise  a  Court  of  State: 
neither  can  I  grant  an  injunction  in  any  case,  but  where  a  man  has  a  plain 
right  to  be  quieted  in  it".    King,  L.  K.  in  Anon  (1682)  1  Vern.  120. 

"American  Washboard  Co.  v.  Saginaw  Mfg.  Co.  (1900)  103  Fed.  281. 
"I  do  not  hesitate  to  draw  the  inference  that  the  title  was  taken  to  deceive 
somebody.  But  that  is  not  enough.  Is  it  calculated  to  deceive  the  public 
in  a  way  which  would  injure  the  Morning  Post?"  Bowen,  L.  J.,  in  Borth- 
wick  v.  The  Evening  Post  (1888)  37  Ch.  D.  449,  464. 

"'Standard  Paint  &c.  Co.  v.  Trinidad  Asphalt  Mfg.  Co.  (1911)  220 
U.  S.  446,  461,  31  Sup.  Ct.  456. 

"Lee  v.  Haley  (1870)  L.  R.  5  Ch.  154,  160. 

"McLean  v.  Fleming,  supra,  footnote  21,  at  p.  251. 
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person  who  makes  the  goods,  but  of  the  goods  themselves.  The 
maker  of  an  article  may  never  rub  elbows  with  any  part  of  the 
public  which  uses  it.  The  manufacturer  usually  deals  only  with 
jobbers,  and  the  ultimate  customer  who  buys  over  the  counter  of 
the  retailer  naturally  visualizes  the  object  he  buys  rather  than  the 
person  who  makes  it.  That  is  so  even  with  any  of  those  well 
known  toilet  articles  whose  containers  bear  the  lacquered  features 
of  the  man  in  whose  name  the  article  goes  forth.  Those  features 
serve  to  identify  to  the  purchaser  the  article  for  which,  having 
once  tried  it,  he  will  take  no  substitute ;  but  the  person  whose 
counterfeit  presentment  he  thus  sees  means  nothing  to  the  buyer; 
the  celebrity  involved  is  of  the  thing  purchased,  not  the  maker.31 
For  that  reason  it  will  not  excuse  the  defendant  that  the  plaintiff's 
dealings  are  entirely  with  jobbers  and  other  middlemen,  whereas 
the  defendant  sells  directly  at  retail.  Although  the  plaintiff  may 
never  face  a  consuming  buyer  over  the  counter,  just  as  much  harm 
can  be  done  to  his  trade  by  an  infringing  shopkeeper  as  by  an 

""I  think  that  the  fallacy  of  the  appellant's  (defendant)  argument  rests 
on  this :  that  it  is  assumed  that  one  trader  cannot  be  passing  off  his  goods 
as  the  manufacturer  of  another  unless  it  be  shewn  that  the  persons  pur- 
chasing the  goods  know  of  the  manufacturer  by  name,  and  have  in  their 
mind  when  they  purchase  the  goods  that  they  are  made  by  a  particular 
individual.  It  seems  to  me  that  one  man  may  quite  well  pass  off  his  goods 
as  the  goods  of  another  if  he  passes  them  off  to  people  who  will  accept 
then  as  the  manufacture  of  another,  though  they  do  not  know  that  other 
by  name  at  all.  In  the  present  case  it  seems  to  me  that  'Yorkshire  Relish' 
meant  the  manufacture  of  a  particular  person.  I  do  not  mean  that  in 
the  minds  of  the  public  the  name  of  the  manufacturer  was  identified,  but 
that  it  meant  a  particular  manufacture,  and  that  when  a  person  sold 
'Yorkshire  Relish',  as  the  defendants  did,  by  selling  it  as  'Yorkshire 
Relish'  and  calling  it  'Yorkshire  Relish',  they  represented  to  the  public 
that  it  was  that  manufacture  which  was  known  as  and  by  the  name  of 
'Yorkshire  Relish' "  Lord  Herschell  in  Birmington  etc.  Co.  v.  Powell 
[1897]  A.  C.  710,  715.  "It  may  be  true  that  the  customer  does  not  know 
or  care  who  the  manufacturer  is, 'but  it  is  a  particular  manufacture  that 
he  desires.  He  wants  Yorkshire  Relish  to  which  he  has  been  accustomed, 
and  which  it  is  not  denied  has  been  made  exclusively  by  the  plaintiff  for 
a  great  number  of  years.  This  thing  which  is  put  into  the  hands  of  the 
intended  customer  is  not  Yorkshire  Relish  in  that  sense.  It  is  not  the 
original  manufacture  It  is  not  made  by  the  person  who  invented  it." 
Lord  Halsbury  at  pK  713.  "It  is  not  of  controlling  importance  to  the  true 
application  of  the  secondary  meaning  theory  that  the  public,  should  appre- 
ciate the  personal  indentity  of  the  manufacturer.  The  deception  involved 
in  every  such  case,  as  in  a  trademark  case,  is  said  to  be  a  deception  as 
to  the  origin  of  the  goods ;  but  this  is  a  formula  for  expressing  the  ultimate 
result.  With  reference  to  articles  which  have  trade  names,  it  is  the  article 
itself  and  its  good  qualities  which  the  public  appreciates  and  which  cause 
it  to  desire  to  get  the  genuine  article  made  by  the  manufacturer  who  has 
established  its  reputation,  rather  than  something  made  by  some  one  else. 
Particularly  under  present-day  conditions,  the  purchasing  public  may  have 
a  fixed  purpose  to  buy  a  given  article  and  not  a  substitute  therefor,  and 
yet  be  quite  ignorant  whether  the  genuine  article  is  made  by  one  or  another 
manufacturer."     Saalfield  Pub.  Co.  v.  Merriam  Co.   (1917)  238  Fed.  1,  8. 
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unscrupulous  jobber;  for  if  the  public  should  be  beguiled  away 
from  the  plaintiff's  article,  then  the  retailers  will  no  longer  order 
it  from  the  jobbers,  and  the  latter  will  necessarily  cut  down  in  their 
requisitions  upon  the  plaintiff.32 

Furthermore,  we  should  be  discriminating  in  our  mention  of 
the  reputation  of  the  goods  themselves.  It  does  not  follow  from 
anything  previously  suggested,  that  it  is  at  all  material  whether 
the  defendant's  goods  are  inferior  to  those  of  the  plaintiff,  or  of 
better  quality.  It  was  once  thought  that  some  point  lay  in  such 
an  inquiry,  but  Lord  Blackburn  tells  us  that  no  such  view  is  any 
longer  entertained.  "At  first",  says  he,  "it  was  put  upon  the 
ground  that  he  (the  defendant)  did  so  (f.  e.,  injured  the  plaintiff) 
when  he  sold  inferior  goods  as  and  for  the  trader's ;  but  it  is  estab- 
lished (alike  at  law  and  in  equity)  that  it  is  an  actionable  injury 
to  pass  off  goods  known  not  to  be  the  plaintiff's  as  and  for  the 
plaintiff's,  even  though  not  inferior."33 

Indeed,  it  may  be  just  as  bad  a  case  for  the  defendant  if  the 
goods  he  offers  are  identical  in  composition  and  function  with  those 
made  by  the  plaintiff.  That  proposition,  stated  in  passing  by  Lord 
Shand  in  the  Yorkshire  Relish  case,34  was  recently  established,  as 
far  as  decisions  can  establish  anything,  by  our  Supreme  Court  in 
the  case  of  Beecham's  Pills.  The  plaintiff  and  his  predecessor 
had  been  selling  a  pill  known  as  "Beecham's  Pills",  originally  in 
England  and  afterwards  in  this  country  as  well,  for  a  great  many 
years.  The  defendant  started  making  a  pill  which  he  called 
"Beecham's  Pills",  and  he  contended  that  he  had  discovered  the 
formula  which  the  original  Beecham  used,  and  that  he  was  doing 
nothing  unfair  in  calling  his  product  Beecham's  Pills,  because  it 
really  was  the  same  kind  of  pill  that  Beecham  made.  This  argu- 
ment the  court  described  as  corruptio  optimi  pessima,  saying:" 

"To  call  pills  Beecham's  pills  is  to  call  them  the  plain- 
tiff's pills.  The  statement  that  the  defendant  makes 
them  does  not  save  the  fraud.  That  is  not  what  the 
public  would  notice  or  is  intended  to  notice,  and,  if 
it  did,  its  natural  interpretation  would  be  that  the 
defendant  had  bought  the  original  business  out  and 
was  carrying  it  on.     It  would  be  unfair,  even  if  we 

32British-Am.  T.  Co.  v.  British-Am.  C.  Co.  (1914)  211  Fed.  933;  Merriam 
Co.  v.  Saalfield,  supra,  footnote  31. 

"Singer  Mfg.  Co.  v.  Loog,  supra,  footnote  12,  at  p.  29. 

"Birmington  Brewery  Co.  v.  Powell,  supra,  footnote  31. 

■"Jacobs  v.  Beecham  (1911)  221  U.  S.  263,  272,  31  Sup.  Ct.  555. 
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could  assume,  as  we  cannot,  that  the  defendant  used 
the  plaintiff's  formula  for  his  pills." 

Now,  if  the  defendant  can  lawfully  sell  articles  just  as  good 
as  the  plaintiff's  or  even  better,  so  long  as  he  does  not  invade  the 
plaintiff's  good  will  by  representing  his  goods  as  those  of  the 
plaintiff,  it  is  obvious  that,  before  we  can  hold  the  defendant  as 
committing  a  wrong,  we  must  find  that  he  has  made  such  a  repre- 
sentation. Putting  aside  the  easy  cases  where  the  representation 
is  made  in  so  many  words,  as  where  the  defendant's  proclamations 
amount  to  a  statement  that  he  is  conducting  an  agency  for  the 
plaintiff's  wares,36  we  can  find  only  two  methods  by  which  such 
representations  can  be  made.  These  are,  first,  by  simulating  the 
appearance  of  the  goods,  either  by  imitating  their  trademark  or 
their  dress,  and  second,  by  using  the  name  by  which  the  plaintiff 
is  known  to  the  trade,  and  which,  through  a  most  ordinary  asso- 
ciation of  ideas,  evokes,  by  its  mention,  the  thought  of  his  merchan- 
dise. Then  going  backwards  from  the  wrong  to  the  right  which 
it  impairs,  we  are  forced  to  conclude  that  the  plaintiff's  right 
consists,  in  its  operative  effect  upon  others,  in  the  use  of  some 
token  which  will  convey  to  the  public  the  idea  that  the  goods  offered 
them  are  those  of  the  plaintiff  and  of  nobody  else,  and  will  there- 
fore set  apart  the  plaintiff's  goods  from  those  of  his  competitors. 
This  symbol  may  consist  of  a  trademark,  the  plaintiff's  name,  a 
trade  name,  or  the  dress  of  the  goods ;  but  it  must  have  one  quality 
always.  It  must  distinguish  the  plaintiff's  goods  actually,  not 
theoretically ;  and  this  matter  of  fact  idea  is  at  the  bottom  of  the 
well-settled  principles  relating  to  priority  of  use,  and  the  extent 
of  the  right  thus  to  appropriate  words  of  description  or  of 
geography. 

For  a  mark,  word  or  name  to  be  distinctive  as  referring  to  the 
plaintiff's  goods,  it  is  a  natural  conclusion  that  he  must  have  used 
it  in  that  connection  before  anyone  else  started  doing  so.37  By 
the  same  reasoning  the  symbol  should  not  convey  to  the  mind  any 
idea  of  the  nature  of  the  goods  or  call  up  the  picture  of  any  portion 
of  the  earth's  domain.  Those  are  matters  of  common  thought 
and  speech.  The  defendant,  having  the  right  to  make  goods  of 
the  same  character,  cannot  be  cut  off  from  talking  about  them 
to  his  trade,  and  that  result  would  follow  if  his  plaintiff  rival  were 


"Walter  v.  Ashton   [1902]  2  Ch.  282;  Wheeler,  etc.  Co.  v.  Shakespear 
(1869)  39  L.  J.  Ch.  36. 

"See  Columbia  Mill  Co.  v.  Alcorn  (1893)  150  U.  S.  460,  14  Sup.  Ct.  151. 
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allowed  to  use  a  symbol  which  described  the  goods  offered  or 
appropriated  any  portion  of  the  globe.  This  branch  of  the  law, 
let  us  remember,  savors  in  no  wise  of  monopoly ;  the  statutory 
registration  of  a  trademark,  for  example,  confers  no  right  similar 
to  those  appurtenant  to  a  patent  or  a  copyright.38 

Hence  the  well  settled  rule  that  the  symbol  must  not  be  descrip- 
tive in  any  sense,  generic  or  otherwise ;  and  the  same  reason  gives 
us  the  proposition  that  the  symbol  cannot  be  geographical.39  These 
terms  belong  to  the  common  storehouse  of  our  language,  and  the 
question  in  every  case,  as  two  ex-chancellors  of  recent  years  have 
had  occasion  to  tell  us,  is  how  far  the  plaintiff  may  go  in  abstracting 
any  such  term  from  the  public  stock.40  The  rule  just  stated  is 
often  put  in  the  words  that  the  token  must  be  arbitrary  and  fanci- 
ful, but  like  most  maxims  in  the  law  this  one  says  too  much  and 
too  little.  As  applied  to  a  technical  trademark,  the  saying  is  almost 
correct  but  not  quite ;  as  applied  to  the  broader  range  of  doctrine 
which  with  us  goes  under  the  name  of  unfair  competition,  the 
saying  is  by  no  means  true. 

The  object  really  sought  is  by  some  means,  suitable  for  the 
conveyance  of  ideas,  to  inform  the  public  that  the  plaintiff's  goods 
are  his  and  not  those  of  someone  else.  When  the  plaintiff  fastens 
on  the  goods,  or  the  containers  in  which  they  reach  the  public, 
some  sort  of  device  or  combination  of  words,  the  idea  is  conveyed 
through  the  sense  of  sight ;  but  sound  cannot  be  overlooked  as  a 
medium.  There  may  be  a  case  of  phonetic  infringement;  as  in 
the  case  of  Radames  and  Rameses  for  cigarettes,  where  the  court 
noted  that  the  words  in  question  sounded  alike,  having  in  mind 
that  Rameses  is  commonly  pronounced  by  the  purchasing  public 
with  the  accent  on  the  first  syllable.41  The  ultimate  inquiry  is  the 
impression  made  in  the  customer's  mind,  no  matter  what  it  may 
be  that  serves  as  the  medium  of  communication.  But  inasmuch 
as  the  eye  is  the  ordinary  agent  by  which  the  public  derive  their 

"Trade  Mark  Cases  (1879)  100  U.  S.  82;  United  Drug  Co.  v.  Rectanus 
Co.,  supra,  footnote  15. 

"■'But  this  rule  must  be  applied  with  caution.  American  Girl  for  a  shoe 
is  "as  descriptive  of  almost  any  article  of  manufacture  as  of  shoes;  that 
is  to  say,  not  descriptive  at  all" ;  whereas  American  Shoe  would  probably 
violate  the  rule.  Hamilton  Shoe  Co.  v.  Wolf  Bros.  (1916)  240  U.  S.  251, 
36  Sup.  Ct.  269. 

"Lord  Herschell,  in  Reddaway  v.  Banham  [1896]  A.  C.  199,  210;  Lord 
Loreburn  in  Horlick's  Malted  Milk  Co.  v.  Summerskill  (1917)  115  L.  T. 
843,  844. 

"Stephano  Bros.  v.  Stamatopoulos   (1916)   238  Fed.  89,  94. 
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first  impression  of  the  article  offered,  the  well-settled  rule  follows 
that  a  trademark,  as  such,  necessarily  must  accompany  the  goods 
into  the  hands  of  the  public,  and  hence  the  trademark  must  be 
affixed  upon  or  attached  to  either  the  goods  or  their  containers  as 
they  go  through  the  various  channels  of  trade.42 

But  it  is  quite  possible  for  the  public  to  think  of  the  plaintiff's 
goods  in  connection  with  something  which  does  not  constitute  an 
affixed  mark,  or  indeed  a  lawful  trademark  in  view  of  strict  con- 
siderations as  to  descriptive  and  geographical  qualities.  The  goods 
may  become  known  simply  by  the  name  of  the  maker  or  by  a 
geographical  name.  In  all  such  cases  as  Yorkshire  Relish,43 
Beecham's  Pills44  and  the  like,  the  plaintiff  is  entitled  to  have  the 
public  informed  that  the  defendant,  though  he  be  named  Beecham 
or  though  his  relish  or  pill  comes  from  Yorkshire,  and  though  it 
may,  as  we  have  previously  seen,  be  just  as  good  as,  or  better 
than,  that  of  the  plaintiff,  nevertheless  must  identify  to  the  public 
his  relish  or  his  pills  as  those  of  the  defendant  and.  not  of  the 
plaintiff.  The  same  proposition  applies,  to  a  degree,  to  a  descrip- 
tive word.  It  is  possible  for  "camel's  hair"  to  acquire  such  a 
secondary  meaning,  as  indicating  plaintiff's  clothing;45  but  "cellu- 
lar" will  not  serve  a  like  purpose46  nor  is  "malted  milk"  a  term 
capable  of  appropriation.47  It  will  subserve  no  useful  purpose  to 
go  into  the  fine  distinctions  that  occur  in  this  connection,  further 
than  to  suggest,  as  Lord  Herschell  does,48  that  the  decision  of  each 
case  "must  depend  upon  the  circumstances  of  each  trade,  and  the 
peculiarities  of  each  trade".  The  situation  is  not  so  difficult  with 
respect  to  geographical  terms.  They  easily  may  acquire  a  sec- 
ondary meaning  as  designating  the  plaintiff's  goods ;  and,  once 
such  a  meaning  has  been  acquired,  there  is  no  question  but  that 
the  plaintiff  is  entitled  to  protection  in  his  use  of  those  words.49 
Chartreuse,  as  applied  to  a  liqueur,  undoubtedly  refers  to  the 
monastery  of  La  Grande  Chartreuse  which  flourished  in  France 

"McLean  v.  Fleming,  supra,  footnote  21. 

"Birmington  Brewery  v.  Powell,  supra,  footnote  31. 

"Jacobs  v.  Beecham,  supra,  footnote  35. 

"Reddaway  v.  Banham,  supra,  footnote  40. 

"Cellular  Clothing  Co.  v.  Maxton  [1899]  A.  C.  326. 

"Horlicks  &c.  Co.  v.  Summerskill,  supra,  footnote  40. 

"Reddaway  v.  Banham,  supra,  footnote  40.     See  also,  O.  &  W.  Thum 
Co.  v.  Dickinson  (1917)  245  Fed.  609. 

"Reddaway  v.  Banham,  supra,  footnote  40. 
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until  the  recent  church  laws  of  that  country  came  into  effect,  and 
therefore  is  geographical;  yet  the  right  of  the  Carthusian  monks 
to  this  word  was  protected  in  the  highest  courts  both  of  England 
and  of  this  country.30  And  so  the  right  of  the  French  Republic 
to  Vichy  as  a  name  for  table  water  would  have  been  protected 
had  not  the  plaintiff's  laches  barred  it  from  relief.51 

It  is  to  be  hoped  that  this  discussion  has  shown  us  what  cannot 
too  often  be  emphasized,  that  underlying  the  cases  discussed  is 
just  one  idea.  In  all  situations  that  arise,  whether  of  strict  trade- 
mark, secondary  meaning  trademark,  trade  name,  or  what  not, 
the  court's  movement  is  always  the  same ;  the  thing  that  is  pro- 
tected is  the  plaintiff's  right  to  derive  what  profit  he  may  from  the 
sale  of  his  goods  to  a  public  which  shall  be  able  to  recognize  them 
as  his.  And  with  this  in  mind  we  can  return  to  the  cases  of  pre- 
emption with  whose  mention  this  article  started. 

Merely  to  speak  of  the  good  will  of  a  business  must  take  us 
back  to  an  examination  of  the  kind  of  business  which  the  plaintiff 
transacts,  and  the  articles  which  he  manufactures.  We  must  also 
realize  that  with  changes  in  trade  conditions  come  extensions  and 
retractions.  The  maker  of  a  steam  automobile  may  change  tomor- 
row to  an  internal  combustion  engine,  yet  he  is  none  the  less 
engaged  in  the  automobile  business.  Obviously,  you  cannot  gauge 
a  house's  good  will  by  a  precise  definition  of  the  articles  in  which 
the  manufacture  consists  today ;  rather  you  must  get  at  the  general 
character  of  those  articles  in  order  to  estimate  the  scope  of  the 
good  will  which  is  the  basic  right  involved.  If,  then,  the  plaintiff 
is  manufacturing  today  plug  tobacco,  for  chewing  or  pipe  purposes, 
under  the  trademark  Virgin  Leaf  or  Lone  Jack,  it  is  pretty  clear 
that  it  would  be  wrong  for  the  defendant  to  start  a  line  of  cig- 
arettes with  that  trademark ;  and  so  it  has  been  held  in  two  cases.52 
So  where  the  plaintiff  makes  a  general  line  of  edge  tools  but  has 
not  yet  made  any  shovels,  it  is  wrong  for  the  defendant  to  make 
shovels  under  the  trademark  of  the  plaintiff.53  So  with  Keepclean 
for  toilet  brushes  as  against  Sta-Kleen  for  a  tooth  brush54 ;  and 

^Baglin  v.  Cusenier  (1911)  221  U.  S.  580,  31  Sup.  Ct.  669;  Lecouturier 
v.  Rey  [1910]  A.  C.  262. 

"The  French  Republic  v.  Saratoga  Vichy  Co.  (1903)  191  U.  S.  427,  24 
Sup.  Ct.  145.  See  in  general,  Manitou  Springs  Water  Co.  v.  Schueler 
(1917)  239  Fed.  593. 

"Carroll  v.  Ertheiler  (1880)  1  Fed.  688;  American  Tobacco  Co.  v. 
Polacsek  (1909)   170  Fed.  117. 

"Collins  Co.  v.  Oliver  Ames  Co.  (1882)  18  Fed.  561. 

"Florence  Mfg.  Co.  v.  Dowd  &  Co.  (1910)  178  Fed.  73. 
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so  with  baking  soda  as  against  baking  powder.55  And  finally,  cases 
of  blended  whiskey  as  against  a  straight  whiskey68  and  a  blood 
purifier  as  against  a  dyspepsia  cure,  the  ingredients  being  the  same 
but  the  purposes  for  which  the  product  was  offered  thus  differing 
in  the  degree  noted,57  are  so  clear  as  to  deserve  only  passing 
mention,  before  we  turn  to  decisions  clearly  presenting  the  other 
side  of  the  picture. 

The  same  judge  (Coxe,  /.)  who  decided  one  of  the  tobacco 
cases  above  mentioned58  held  at  an  earlier  date  that  there  was  no 
wrong  in  the  use  of  Epicure  for  canned  salmon  as  against  the  same 
word  for  canned  tomatoes.  "Beer  and  nails",  said  the  learned 
judge,  "do  not  belong  in  the  same  class  of  merchandise  because 
both  are  sold  in  kegs".58*  To  the  same  effect  is  a  case  which  held 
that  Simplex  as  used  on  an  automobile  is  distinct  from  Simplex 
as  used  on  a  fire  extinguisher.  "It  requires  a  stretch  of  the  imagi- 
nation beyond  the  breaking  point",  said  the  court,  "to  conceive  of 
a  purchaser  intending  to  buy  one  of  the  plaintiff's  motor  cars  being 
so  deceived  by  defendant's  use  of  this  device  as  to  buy  one  of  its 
fire  extinguishers  instead."59  And,  finally,  we  may  mention  the 
case  of  a  morning  newspaper,  as  against  an  evening  paper.  The 
English  court  dismissed  the  plaintiff's  suit  on  the  ground  that,  no 
matter  whether  the  public  were  deceived  or  not,  the  deception  could 
not  injure  the  plaintiff.60 

Then  let  us  take  the  elusive  case  of  Borden's  Ice  Cream 
Co.  v.  Borden's  Condensed  Milk  Co.61  The  plaintiff's  trade  name 
Borden  was  associated  with  its  business,  which  comprised  the  sale 
of  fresh  and  evaporated  milk  and  cream.  The  defendant  started 
an  ice  cream  business  under  the  name  of  Borden.  The  court  held 
that  the  plaintiff  was  not  entitled  to  an  injunction;  the  points  of 
its  discussion  being  that  to  make  out  a  case  of  unfair  competition 
there  must  be  competition,  and  ice  cream  does  not  compete  with 
milk  and  cream ;  and  that,  anyhow,  the  plaintiff  had  shown  no 

"Layton  Pure  Food  Co.  v.  Church,  etc.  Co.  (1910)  182  Fed.  35. 

MW.  A.  Gaines  Co.  v.  Rock  Spring  Co.  (1915)  226  Fed.  531. 

"See  Theo.  Rectanus  Co.  v.  United  Drug  Co.  (1915)  226  Fed.  545. 

"American  Tobacco  Co.  v.  Polacsek,  supra,  footnote  52. 

"•George  v.  Smith   (1892)  52  Fed.  830,  832. 

"Simplex  etc.  Co.  v.  Kahnweiler    (1914)    162  App.   Div.  480,  481,   147 
N.  Y.  Supp.  617. 

"Borthwick  v.  Evening  Post,  supra,  footnote  27. 

"(1912)  201  Fed.  510. 
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harm  to  his  good  will  by  the  sale  of  inferior  goods  under  the  name 
of  Borden,  because  the  defendant  had  not  as  yet  sold  anything. 

If  we  are  to  enclose  our  definition  of  good  will,  with  matters 
of  sub-classifications  of  merchandise,  with  cigarettes  as  ejusdem 
generis  with  plug  tobacco,  then  we  cannot  have  a  very  broad  ground 
of  quarrel  with  the  remarks  contained  in  the  Borden  case. 
But  we  should  not  stop  there.  Ice  cream  and  evaporated  milk  may, 
or  may  not,  be  in  the  same  line  of  merchandise,  but  what  of  it? 
If  the  good  will  of  a  business  is  a  matter  of  substantive  right,  then 
we  should  not  confine  ourselves  to  inventorying  articles  of  trade. 
Rather  should  our  inquiry  be  the  broad  one,  whether  what  the 
defendant  is  doing  is  apt  to  hurt  the  plaintiff's  good  will,  no  matter 
how.  If  the  defendant's  acts  are  calculated  to  impeach  the  plain- 
tiff's trade,  then  it  does  not  matter  that  the  plaintiff  deals  in  butter 
and  the  defendant  in  cheese,  or  horseshoe  nails  for  that  matter. 
Do  not  let  us  confuse  incidents  with  objects. 

That  idea  seems  to  have  actuated  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit  in  a  case  preceding  its  Aunt  Jemima 
decision.  In  British  American  Tobacco  Co.  v.  British  American 
Cigar  Stores  Co.62  the  plaintiff  sold  a  line  of  tobacco  products  to 
wholesalers  having  no  retail  business.  The  defendant  started  a 
chain  of  retail  cigar  stores  under  the  same  name,  British  American. 
The  court,  assuming  a  readiness  to  differ  with  the  decision  in  the 
Borden  Ice  Cream  Case,  if  that  were  necessary,  held  for  the 
plaintiff.  The  case  is  easily  distinguishable  on  its  facts  because, 
as  we  have  seen,  it  is  not  necessary  for  the  plaintiff  personally  fo 
deal  with  the  consuming  public,  and  a  chain  of  retail  stores  holding 
themselves  out  as  dealing  in  the  plaintiff's  product  might  well 
injure  the  sale  of  the  plaintiff's  product  to  middlemen  who,  by  the 
operation  of  the  defendant's  stores,  would  be  cut  off  from  that 
much  of  a  market  of  re-sale.  But  the  court  stated  these  additional 
grounds  for  its  conclusion: 

"Sixth:  If  the  defendant's  goods  are  inferior  in 
quality,  the  complainant's  reputation  will  be  seriously 
impaired,  as  the  public  will  draw  the  inference  that 
complainant's  output  is  deteriorating  in  quality. 

Seventh:  That  should  the  complainant  at  any 
time  in  the  future  desire  to  establish  a  chain  of  cigar 
stores  it  may  find  the  field  entirely  occupied  by  the 
defendant."63 

aSupra,  footnote  32. 

"British  American  Tobacco  Co.  v.  British  American  Co.,  supra,  footnote 
32,  at  p.  934. 
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In  this  connection  should  be  read  the  language  used  by  the 
Circuit  Court  of  Appeals,  Seventh  Circuit,  in  the  Penslar  case 
hereinabove  mentioned64 : 

"The  District  Court  felt  that  the  existence  of  such 
damages  was  not  sufficiently  proved  and — more  spe- 
cifically— that  the  cigars  were  not  shown  to  be  of  dis- 
tinctly poorer  quality  than  the  public  would  expect 
for  the  price  charged.  It  is  conceivable  that  an 
article,  sold  under  the  pretenses  here  employed,  might 
be  of  such  a  high  quality  that  no  damage  could  come 
to  the  company  falsely  charged  with  its  origin;  but 
all  presumptions  are  the  other  way.  There  is  usually 
no  sufficient  motive  to  sell  under  false  cover  an  article 
of  high  inherent  merit.  When  it  appeared  that  de- 
fendants untruthfully  represented  that  the  article  they 
were  selling  was,  in  effect,  the  plaintiff's  article,  and 
that  they  were  selling  for  or  in  the  interest  of  plain- 
tiff, that  regular  customers  of  plaintiff  bought  goods 
in  the  belief  that  they  were  of  high  quality  or  else 
plaintiff  would  not  have  put  them  out,  and  that  certain 
customers  found  the  goods  unsatisfactory  and  un- 
salable, except  at  a  sacrifice,  we  think  there  arose  a 
sufficient  presumption  of  threatened  pecuniary  injury 
to  plaintiff  to  call  for  the  injunction.  Not  only  was 
there  reasonable  ground  for  apprehending  injury  to 
the  high  reputation  of  plaintiff's  goods  among  its 
dealers  and  among  consumers,  but  also  the  causing 
of  a  large  number  of  dealers  in  different  parts  of 
the  country  to  suppose  that  they  had  entered  into 
contracts  with  plaintiff,  when,  in  fact,  they  had  not, 
was  reasonably  sure  to  produce  trade  disputes  and 
complications  leading  to  expenditure  of  valuable  time 
and  efforts  to  remove  the  false  impression,  even  if  it 
did  not  lead  to  the  costs  and  expenses  of  actual 
litigation.  *  *  *  It  must  be  remembered  also 
that  plaintiff's  system  of  expanding  business,  and  the 
systems  followed  by  similar  houses  and  well  known 
to  the  dealers,  made  it  a  naturally  to  be  expected 
thing  that  plaintiff  should  add  cigars  to  its  line,  and 
the  normal  implications  from  the  complete  adoption 
of  plaintiff's  dress  are  affected  by  this  well  under- 
stood situation." 
This  reasoning,  supported  as  it  is  by  a  current  of  English 
authority  to  the  same  effect"5  involves,  it  is  submitted,  a  proper 
appreciation  of  the  right  which  a  court  in  all  cases  of  unfair  com- 

Teninsular  Chemical  Co.  v.  Levison,  supra,  footnote  5,  at  pp.  661-662. 

"Eastman  Co.  v.  Kodak  Cycle  Co.,  supra,  footnote  6;  Walter  v.  Ashton, 
.utpra,  footnote  36,  and  cases  there  cited. 
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petition  is  really  protecting, — the  good  will  of  a  business  of  which 
the  particular  article  forms  an  object,  but  not  the  sole  object.  The 
scope  of  the  good  will  goes  beyond  a  particular  description  of  the 
articles  of  trade  with  which  it  may  for  the  moment  be  concerned. 
Not  merely  does  it  include  different  sub-classes  of  goods,  as  in 
the  case  of  plug  tobacco  and  cigarettes,  but  within  its  range  should 
be  considered  numerous  possibilities  of  expansion.  These  possi- 
bilities may  include  articles  more  widely  separated  from  those  now 
being  turned  out  by  the  plaintiff's  factory  than  plug  tobacco  might 
be  from  cigarettes,  canned  salmon  from  canned  tomatoes,  and 
evaporated  cream  from  ice  cream.  These  possibilities  of  expan- 
sion should  not  be  cut  off  by  the  intrusion  of  the  alien  competitor; 
their  enjoyment,  and  their  ultimate  realization,  belong  to  the  owner 
of  the  generative  good  will.  Then,  in  addition,  this  owner  can 
conceivably  be  injured  by  the  natural  reaction  which  will  result 
if  it  should  turn  out  that  the  defendant's  product  is  of  a  grade 
distinctly  inferior  to  that  which  may  have  been  claimed  for  it  when 
it  is  put  upon  the  market.  From  all  such  things  he  should  be 
protected ;  and  so  the  courts  hold. 

The  test,  therefore,  instead  of  being  confined  to  matters  of 
species  and  sub-species,  should  embrace  everything  implied  by 
the  association  of  ideas.  If  the  defendant's  product  is  of  such 
nature  as  to  call  up  the  thought  of  the  plaintiff's  article,  then,  if 
both  go  forth  under  the  same  emblem  of  origin,  the  public,  respon- 
sive as  it  is  to  the  first  impression  and  never  waiting  for  the  second, 
is  likely  to  trace  the  two  products  to  the  same  origin ;  and  if  the 
new  article  does  not  please,  the  customer  will  conclude  that  the 
older  article  also  has  deteriorated.  Judged  by  this,  canned 
tomatoes,  sold  as  "Epicure",  might  well  invoke  the  appearance 
of  "Epicure"  salmon,  also  canned.  Syrup  goes  with  pan  cakes. 
The  American  druggist  includes  cigars  in  his  display,  whereas  the 
London  chemist  will  refer  you  to  the  "tobacconist"  around  the 
corner  if  you  ask  for  a  cigar,  and  therefore,  the  English  courts 
could  differ,  on  the  facts  of  the  Penslar  case,  with  the  court  of 
the  Sixth  Circuit,  but  the  difference  would  not  be  in  principle. 
To  that  extent,  at  least,  in  the  broad  spirit  whose  limits  are  one 
with  the  association  of  ideas,  the  rule  of  our  later  decisions,  with 
the  exception  of  the  Borden  case,  is  in  accord  with  that  of  the 
English  courts;  which,  for  example,  emphasize  the  spirit  of  the 
sacred  week-end  so  far  as  to  group  the  bicycle  with  the  camera, 
as  in  the  Kodak  case  already  mentioned. 
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Here  may  properly  enter  another  presumption,  or  crystallized 
rule  of  law.  If  there  is  any  observation  justified  by  common  sense 
more  than  another,  it  is  that  imitation  of  trade  designations  predi- 
cates goods  which,  at  least  in  their  maker's  opinion,  are  not  apt 
to  push  their  way  on  their  own  merit.  As  we  have  seen,  a  trade- 
mark or  name  is  really  the  name  of  the  goods,  not  of  their  manu- 
facturer, so  far  as  the  public  is  concerned.  The  maker  of  a  new 
article  for  which  high  hopes  are  genuinely  entertained,  will  nat- 
urally desire  to  start  it  off  with  all  the  elements  present  that  make 
for  its  own  identity.  If  then,  he  chooses  to  put  it  forth  under  a 
mark  resembling  another's  goods  of  the  same  kind,  that  circum- 
stance may  fairly  be  counted  against  him  when  he  defends  the 
resulting  infringement  suit.66  Nor  does  it  matter  that  there  are 
minor  differences,  and  an  imitation  which  is  not  exact.  "All  that," 
aptly  said  Learned  Hand,  /.,  "is  almost  a  convention,  when  you 
appropriate  another  man's  mark;  for  there  must  be  some  color 
of  good  faith,  some  defense  to  put  forward.  Minor  differences 
are  supposed  to  help  over  hard  places."67  In  such  matters,  as  in 
all  others,  the  Court  is  under  a  very  lively  obligation  to  use  its 
common  sense.  The  situation  is  in  no  wise  enlarged  to  the 
defendant's  help  when  he  adopts  the  plaintiff's  symbol  for  an 
article  not  similar  to  any  which  the  plaintiff  produces.  Why  does 
he  use  the  plaintiff's  symbol  if  not  to  make  people  think  that  the 
plaintiff  makes  the  article  now  offered?  And  how  will  that  help 
the  defendant  unless,  to  continue  with  the  words  of  Learned 
Hand,  /.,  he  is  actuated  by  "the  very  ancient  desire  to  trade  on 
another  man's  name  and  reputation?"  But  one  answer  can  be 
given  to  each  of  these  questions. 

And  when  we  have  those  answers,  then  we  are  left  with  but 
one  question  more.  Is  not  the  trade  repute  of  the  plaintiff, 
although,  to  repeat,  he  is  known  not  for  himself,  but  only  as  the 
man  who  makes  a  certain  article,  of  proportions  larger  than  the 
trade  circulation  of  the  particular  article?  That  question  the 
English  courts  answer  in  the  affirmative,  and  a  like  answer  is 
given  in  the  two  recent  cases  which  gave  occasion  to  this  essay. 

""Any  doubt  as  to  this  should  be  resolved  against  the  defendant,  for  it 
had  a  wide  range  of  selection,  and,  knowing  the  existence  of  the  plaintiff's 
trademark,  approximated  it."  Fairbanks  Co.  v.  Ogden  etc.  Co.,  220  Fed. 
1002,  1004. 

"Stamford  Foundry  Co.  v.  Thatcher  Furnace  Co.  (1912)  200  Fed.  324. 
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The  good  will  built  up  by  the  successful  production  of  one  article, 
or  the  gratifying  conduct  of  a  certain  line  of  business,  is  entitled 
to  protection  from  anything  that  will  hurt  it,  directly  or  by  reaction. 
That  consideration  should  stand  foremost  for  the  guidance  of  our 
courts  when  they  deal  with  cases  of  this  sort. 

Garrard  Glenn. 
New  York,  1918. 


OUTSTANDING   EVENTS    IN    RAILWAY 

REGULATION. 

While  the  regulation  of  public  carriers  began  at  least  five 
hundred  years  before  Moses  received  the  tablets  of  the  law  on 
Mount  Sinai,  the  regulation  of  railroads  by  the  National  Govern- 
ment was  undertaken  with  hesitation  because  of  the  individualistic 
training  of  Americans,  and  because  of  the  fear  of  centralization 
of  power  in  the  Federal  Government. 

The  tendency  of  the  last  two  decades  has,  in  America  as  else- 
where, been  towards  collectivism  and  centralization,  and  today 
statesmen  propose  many  things  which  would  have  shocked  our 
fathers.  Legislatures,  courts  and  administrative  bodies,  exercising 
judicial  functions,  may  hasten,  even,  to  a  limited  extent,  direct 
governmental  changes ;  but  in  a  real  sense  such  changes  are  made 
by  the  great  body  of  the  people  through  the  force  of  public 
opinion  and  these  tribunals  but  register,  unconsciously  at  times  it 
may  be,  the  demands  of  the  public.  This  proposition  is  nowhere 
more  definitely  proven  than  in  the  changes  which  have  taken  place 
since  the  passage  in  1887  of  the  Act  to  Regulate  Commerce,  which 
in  its  origin  was  largely  a  legislative  registration  of  the  sentiment 
aroused  by  the  Granger  movement. 

That  Act  was  thought  by  some  to  give  the  Interstate  Commerce 
Commission  controlling  power  to  prohibit  greater  charges  for 
shorter  hauls  than  for  longer  hauls  over  the  same  line  in  the  same 
direction ;  but  the  courts,  not  yet  advanced  as  far  as  the  public,  so 
construed  the  Act  as  to  nullify  the  attempt  to  grant  the  power.1 

This  clause,  as  will  later  be  shown,  had  its  influence,  entirely 
independent  of  the  courts  and  of  the  Commission.  The  original 
Act  as  construed  and  enforced  gave  the  Commission  only  advisory 
power  over  existing  rates,  but  its  power  to  annul  increased  rates 
was  sustained  twenty  years  after  the  passage  of  the  statute.2 

Another  provision  of  the  Act  of  1887  made  the  Interstate 
Commerce  Commission  an  agency  to  aid  shippers,  by  awarding 

'See  the  judicial  history  of  this  clause,  known  as  the  Long  and  Short 
Haul  or  Fourth  Section  clause,  and  the  vigorous  protests  of  Mr.  Justice 
Harlan  in  dissenting  from  the  conclusions  of  the  majority  of  the  Supreme 
Court,  Watkins,  Shippers  and  Carriers  (2nd  ed.)  §§  152,  153,  154,  199. 

•Southern  Ry.  v.  Tift  (1907)  206  U.  S.  428,  27  Sup.  Ct.  709;  Illinois 
Central  R.  R.  v.  Interstate  Commerce  Commission  (1907)  206  U.  S.  441, 
27  Sup.  Ct.  700. 
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reparation  for  exacting  unlawful  rates.  This  provision  being  of 
benefit  to  a  limited  number  of  shippers,  has  not  been  influenced 
by  the  dynamics  of  public  judgment  and  has  therefore  been 
enforced  by  the  Commission  with  conservatism  if  not  reluctance.3 
Opposition  to  the  Hamiltonian  theories  of  government  appears 
from  the  provision  yet  retained,  excluding  the  regulation  of  intra- 
state transportation.4 

That  the  long  and  short  haul  provision  of  Section  4  of  the 
original  act  was  practically  nullified  has  already  been  stated ;  but 
the  mistake  of  an  attorney  for  the  Chesapeake  and  Ohio  Railroad 
who  advised  that  such  clause  was  valid,  has  materially  affected 
many  rates  and  rate  relationships.  Under  the  advice  of  its  attor- 
ney that  road  made  its  low  port  rates  to  Norfolk,  Virginia,  the 
maximum  for  the  shorter  hauls  to  interior  points.  Thus  were 
Virginia  cities  given  lower  rates  than  other  Southern  points  equally 
near  or  nearer  to  Western  markets.5  As  other  roads  were  built 
and  branch  lines  constructed,  competition  compelled  the  extension 
of  these  lower  rates ;  and  the  Commission  seeking  to  prevent  undue 
preference  and  discrimination  extended  this  benefit  to  points  fur- 
ther south.6 

Except  for  the  result  of  this  error  of  a  lawyer  in  accepting 
the  long  and  short  haul  clause  as  meaning  what  it  said,  and  the 
condemnation  of  increased  rates  on  lumber  in  the  South  followed 
by  requiring  the  payment  of  large  reparation  to  shippers,  the  act 
to  regulate  commerce  had  little  or  no  force  prior  to  its  amendment 
in  1906. 

Just  prior  to  1906  the  public  was  aroused  in  opposition  to  rail- 
roads and  monopolies.  As  a  result  the  act  to  regulate  commerce 
was  amended,  the  powers  of  the  Commission  strengthened  and 
numerous  prosecutions  begun  under  the  Sherman  Anti-Trust  Law. 

sIt  is  not  necessary  here  to  take  the  space  to  cite  cases  establishing  this 
attitude  of  the  Commission.  Those  wishing  to  make  further  investigation 
of  this  proposition  should  consult  the  Traffic  World  of  October  4,  1917 
pp.  733,  734,  §§  25,  26,  an  article  by  the  writer  hereof  entitled  "How  to 
Try  a  Case  Before  the  Commission."  The  conflicting  views  of  the  Com- 
mission in  the  recent  case  of  Sloss-Shefheld  Steel  &  Iron  Co.  v.  Louisville 
and  Nashville  R.  R.  (1918)  51  I.  C.  C.  635  rather  fully  summarize  the 
former  cases. 

•Watkins,  op.  cit.  §  336. 

"Danville  v.  Southern  Ry.  (1900)  8  I.  C.  C.  409,  416. 

•Corporation  Commission  of  North  Carolina  v.  Norfolk  &  Western  Ry. 
(1910)  19  I.  C.  C.  303,  and  cases  cited  at  308;  Rates  to  North  Carolina 
Points  (1914)  29  I.  C.  C.  550;  Corporation  Commission  of  North  Carolina 
v.  Southern  Ry.  (1915)  33  I.  C.  C.  487. 
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The  outstanding  change  in  the  act  to  regulate  commerce  contained 
in  the  Hepburn  Amendment  of  1906  was  to  make  valid  the  orders 
of  the  Commission,  unless  and  until  they  were  set  aside  by  a  court 
of  competent  jurisdiction.  The  same  sentiment  that  resulted  in 
the  amendment  caused  a  stricter  enforcement  of  the  anti-rebate 
statutes,  and  rebates  soon  became  practically  unknown. 

The  public  sentiment  of  1906  continued  and  under  its  influ- 
ence Congress,  in  1910,  amended  the  long  and  short  haul  clause, 
giving  the  Commission  that  authority  which  many  thought  the 
original  Act  gave,  and  conferring  the  important  power  of  sus- 
pending increased  rates.7  The  Panama  Canal  Act  of  1912  em- 
powered boat  lines  to  demand  and  receive  on  order  of  the  Com- 
mission the  right  to  join  with  rail  carriers  in  through  routes  and 
joint  rates  and  to  require  proportional  rates  from  and  to  the  ports 
where  their  boats  touched.8 

Probably  caused  in  part  at  least  and  certainly  augmented  by 
fraudulent  manipulations  of  the  corporate  finances  of  the  railroads, 
there  existed  prior  to  1917  a  general  opinion  that  railway  charges 
were  excessive.  This  opinion  was  reflected  by  the  Commission's 
action  when  efforts  were  made  to  obtain  important  rate  increases. 
The  increases  sought  in  1910  were  denied;9  those  of  1914  were 
first  denied  with  the  advice  to  make  charges  for  accessory  services 
and  then  granted  in  part  ;10  the  effort  to  increase  Western  rates  in 
1915  was  only  partially  successful,11  and  in  1917  a  general  advance 
of  fifteen  per  cent,  was  first  largely  denied,  although  later  granted 
under  the  influence  of  war  conditions.12 

Certainly  as  early  as  1910  farsighted  railway  officials  began  to 
believe  that  unless  their  operating  revenues  were  increased,  they 
could  not  meet  constantly  advancing  costs  of  operation  and  provide 
improvements  adequate  to  supply  the  demands  of  a  growing  com- 
merce. This  belief  was  shared  neither  by  the  public  nor  by  the 
Commission,  and  when  the  war  came  most  roads  lacked  proper 
facilities  to  perform  their  public  duties. 

The  decade  from  1906  to  1916  showed  little  progress  towards 

'Act  of  June  29,  1906;  34  Stat.  584,  c.  3591 ;  Watkins,  op  cit.  c.  9. 

"Baltimore  etc.  Steamship  Co.  v.  Atlantic  Coast  Line  R.  R.   (1918)   49 
I.  C.  C.  176. 

•In  Re  Advances  In  Rates,  Eastern  Case  (1911)  20  I.  C.  C.  243;  In  Re 
Advances  In  Rates,  Western  Case  (1911)  20  I.  C.  C.  307. 

"Five  Per  Cent  Case  (1914)  31  I.  C.  C.  351,  32  I.  C.  C.  325. 

"1915  Western  Rate  Advance  Case  (1915)  35  I.  C.  C.  497. 

"Fifteen  Per  Cent  Case   (1917)  45  I.  C.  C.  303. 
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the  development  of  any  constructive  principles  in  rate  judging. 
The  Commission  in  the  Shreveport  Case13  told  State  Commissions 
that  there  was  a  line  beyond  which  they  could  not  go  in  reducing 
State  rates.  This  important  decision  represents  a  decided  depar- 
ture from  former  practices,  a  departure  which  would  not  have 
been  possible  prior  to  a  change  from  the  notion  of  exclusive  State 
control  towards  the  Federalist  theory  of  government. 

In  the  Five  Per  Cent.  Case14  Mr.  Commissioner  Harlan  first 
gave  expression  to  the  theory  that  certain  switching  and  terminal 
services  should  be  paid  for  in  addition  to  charges  for  the  line  haul ; 
and  in  1915  Western  Rate  Advance  Case16  Mr.  Commissioner 
Daniels  gave  more  attention  to  developing  the  testimony  relating 
to  cost  of  service  than  had  theretofore  been  given. 

The  forcible  taking  of  the  railroads  under  the  emergency  of 
war  has  radically  altered  the  situation.  Shippers  have  had  enough 
of  Government  control  and  are  now  willing  to  concede  rates  which 
they  once  thought  exorbitant.  They  are  not,  however,  convinced 
that  all  the  increases  in  rates  made  by  the  Government  are  reason- 
able or  necessary. 

The  railroads  are  chastened  by  the  experience  of  the  last  year ; 
and  are  ready  to  make  many  concessions  to  prevent  government 
ownership.  No  longer  will  public  opinion  oppose  cooperation  by 
the  railroads  in  the  use  of  facilities,  in  pooling  freights,  cars  and 
terminals,  provided  these  rights  are  granted  subject  to  proper 
regulation  by  the  Commission. 

If  Congress  should  keep  control  of  the  railroads  for  five  years, 
it  will  be  difficult,  if  not  impossible,  ever  to  return  them  to  their 
owners ;  and  we  cannot  with  much  accuracy  forecast  what  kinds 
of  rates  and  rate  principles  will  be  adopted.  Whatever  rates  should 
be  adopted  would  probably  be  much  higher  than  under  private 
ownership. 

With  the  concessions  which  the  railroads  will  make  to  get  back 
their  property,  a  return  to  private  ownership  would  likely  be  free 
from  corporate  mismanagement,  waste  would  be  lessened,  wages 
maintained  and  there  would  be  hope  of  lower  rates  although  not 
so  low  as  were  rates  in  1916. 

"Houston  etc.  Ry.  v.  U.  S.  (1914)  234  U.  S.  342,  34  Sup.  Ct.  833, 
affirming  Texas  etc.  Ry.  v.  U.  S.  (1913)  205  Fed.  380  and  sustaining  the 
Commission  in  Railroad  Commission  of  Louisiana  v.  St.  Louis  etc.  Ry. 
(1912)  23  I.  C.  C.  31,  and  an  article  by  the  present  writer  entitled  "Federal 
v.  State  Regulation  of  Railroads,"  23  Case  and  Comment,  372. 

"Note  10  supra. 

"Note  11  supra. 
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Students  of  railway  economics,  who  are  unhampered  by  ex- 
perience in  the  technical,  commercial  and  competitive  principles 
which  have  produced  the  complicated  system  of  rates  heretofore 
in  existence,  are  inclined  towards  a  mileage  system  based  more  on 
cost  of  service  than  on  value  of  service.  Such  a  system,  although 
not  new  and  already  in  existence  in  some  sections,  would  consti- 
tute a  departure  from  the  generally  adopted  rate  system  of  the 
past ;  and  such  a  change  if  suddenly  made  would  be  destructive 
of  many  markets  and  would  require  a  permanent  readjustment  of 
existing  methods  of  business  and  make  advisable  many  changes 
of  locations.  It  may  be  expected  that  the  already  applied  prin- 
ciples of  mileage  scales  of  rates  will  be  extended. 

Whatever  development  there  may  be  in  the  principles  applied 
in  making  rates,  it  may  with  reasonable  certainty  be  anticipated 
that  unjust  discriminations  against  localities  like  rebates  to  indi- 
viduals will,  as  they  should,  disappear. 

Edgar  Watkins. 
Atlanta,  Ga. 
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MARCH,  NINETEEN  HUNDRED  AND  NINETEEN 

The  Law  School. — On  April  6th,  1917,  when  the  United  States 
declared  war  upon  Germany,  there  were  517  students  in  the  Law  School. 
That  these  men  proved  true  to  the  traditions  of  the  school  and  the 
profession  is  best  indicated  by  the  fact  that  in  September,  1918,  the 
total  enrollment  had  dwindled  to  48  students,  most  of  whom  were 
disqualified  for  military  service.  The  corresponding  depletion  of  the 
Board  of  Editors  of  the  Review  to  3  men  made  it  impossible  to  continue 
it  as  a  strictly  students'  publication,  which  it  has  been  since  its 
foundation  in  1900.  It  was  accordingly  decided  that  the  Review  be 
temporarily  discontinued  rather  than  turned  into  a  Faculty  journal. 

The  outlook  for  the  school  at  the  beginning  of  the  present  academic 
year  was  anything  but  encouraging,  but  the  Faculty  stood  firm  by 
its  belief  that  the  organization  should  be  kept  intact  in  order  that  the 
school  should  be  prepared  for  the  large  registration  which  was  inev- 
itable following  the  war.  Accordingly,  with  one  or  two  exceptions, 
every  course  was  continued  throughout  the  period  of  the  war  irre- 
spective of  the  size  of  the  classes.  In  addition  the  Faculty  provided 
courses  in  Military  Law  to  accommodate  some  500  S.  A.  T.  C.  students 
during  the  autumn  months. 
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With  the  cessation  of  hostilities  and  the  demobilization  of  the 
armed  forces  the  students  began  returning  in  increasing  numbers 
during  November  and  December,  and  extra  classes  were  organized  in 
practically  all  of  the  courses  to  aid  these  students  with  their  work. 
In  February,  1919,  the  enrollment  of  new  students  was  so  large  that 
it  became  necessary  to  begin  anew  the  first  year  courses,  and  at  the 
same  time  continue  the  advanced  work,  which  arrangement  has  entailed 
considerable  labor  upon  the  Faculty.  Arrangements  have  also  been 
made  to  offer  a  sufficient  number  of  courses  during  the  summer  session 
of  1919  to  enable  students  released  from  the  Government  service  during 
the  next  four  months  to  begin  their  work  in  July  instead  of  October. 
In  addition  to  the  courses  to  be  given  in  the  summer  session  by  mem- 
bers of  the  Columbia  Faculty,  courses  will  be  offered  by  Professor 
F.  R.  Mechem  of  the  University  of  Chicago,  and  Dean  H.  S.  Richards 
of  the  University  of  Wisconsin. 

The  present  registration  in  the  Law  School  (March  5,  1919)  is 
263.  Indications  are  that  within  the  next  year  the  enrollment  will 
equal,  if  not  exceed,  the  pre-war  registration,  and  that  the  enrollment 
during  the  next  three  years  will  be  the  largest  in  the  history  of  the 
school. 

Law  Library. — Since  July  1st,  1918,  there  have  been  added  to  the 
law  library  5,000  volumes  of  English  and  British  Colonial  and  rarer 
American  law  reports.  The  most  important  single  accession  was  the 
acquirement  by  purchase  of  the  Bushe-Fox  Collection,  formed  by  the 
late  L.  H.  K.  Bushe-Fox,  Fellow  of  St.  John's  College,  Cambridge. 
The  collection  is  rich  in  early  English  statutes  and  law  reports,  includ- 
ing editions  of  many  of  the  Year  Books.  Of  the  great  classics  of 
English  law  there  are  three  editions  of  Plowden  and  several  of  Coke ; 
three  editions  of  Glanville;  two  of  Bracton,  Britton,  Fleta;  Littleton's 
Tenures  in  the  editions  of  1581,  1585,  1604,  1608,  1621,  1627,  1671; 
five  editions  of  Coke  on  Littleton;  seven  editions  of  Saint  Germain's 
Doctor  and  Student;  Perkin's  Profitable  Book,  Stamford,  Selden, 
Spelman,  Nathaniel  and  Francis  Bacon,  Fortescue,  Dugdale,  Black- 
stone,  Hale,  Madox,  Prynne,  and  many  others.  Of  the  books  on  law 
study  there  are  copies  of  the  following  rare  items :  Fulbeek's  Lawyers 
Light,  and  Phillipp's  Studii  Legalis  Ratio.  The  abridgments  are 
represented  by  Fitzherbert,  Brooke,  Eolle  and  by  two  copies  of  Statham. 
There  is  a  large  collection  of  formularies  and  books  of  precedents, 
including  the  old  Natura  Brevium,  Fitzherbcrt's  Natura  Brevium, 
and  the  Registrum  Brevium  in  three  editions.  Grotius'  Be  Jure  Belli 
ac  Pads  is  represented  by  the  editions  of  1651,  1677  and  1689.  There 
are  also  in  addition  to  these  many  early  trials,  and  political  tracts. 


NOTES. 

The  Extinguishment  of  Unenforceable  Equitable  Restrictions 
Through  the  Torrens  System. — Courts  of  equity  will  enforce  against 
purchasers  with  notice  agreements  restricting  the  use  of  land  to  speci- 
fied purposes  at  the  instance  of  the  original  dominant  owner  or  his 
successors  in  interest.  Injunctive  relief,  however,  will  be  refused  to  the 
dominant  owner,  when,  owing  to  a  change  in  the  neighborhood  con- 
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ditions,  the  enforcement  of  the  agreement  would  be  of  comparatively 
little  benefit  to  him  and  veiy  burdensome  to  the  servient  owner.1  The 
change  in  the  neighborhood  may  be  so  complete  that  no  additional 
damage,  beyond  that  already  suffered  from  the  change  of  conditions, 
is  done  the  dominant  owner  by  refusal  to  enforce  the  agreement.  The 
servient  owner  under  such  circumstances  can  institute  a  bill  in  equity 
to  remove  the  agreement  as  a  cloud  upon  title.2  On  the  other  hand,  the 
change  in  the  neighborhood  may  have  progressed  only  to  such  an 
extent  that  the  refusal  to  enforce  the  agreement  may  result  in  further 
injury  to  the  dominant  owner.  In  such  a  case  the  dominant  owner 
will  be  left  to  his  remedy  at  law  /or  damages.3  If  the  dominant  owner 
has  no  legal  remedy,  the  equity  court  may  retain  the  bill  and  assess 
damages,  past  and  prospective,  upon  condition  that  a  release  of  the 
covenant  be  given.4  But  in  those  situations  where  the  dominant  owner 
is  entitled  to  some  substantial  damages,  the  servient  owner  can  initiate 
no  adjudication  of  the  limits  of  the  equitable  restrictions  outstanding 
against  his  property,  as  by  a  bill  to  remove  cloud  upon  title,  though  the 
dominant  owner,  if  he  should  seek  equitable  relief,  would  find  that 
the  restriction  could  not  be  enforced.  The  dominant  owner  alone  is 
in  a  position  to  institute  suit  to  test  the  validity  and  scope  of  the 
restriction.  To  fill  this  gap  in  its  juial  structure,  Massachusetts  in 
1915  authorized  the  land  court  to  supplement  its  administration  of  the 
Land  Registration  Act6  for  the  registration  of  titles  under  the  Torrens 

1Stone,  The  Equitable  Rights  and  Liabilities  of  a  Stranger  to  a  Con- 
tract, 18  Columbia  Law  Rev.  291,  323;  Trustees  of  Columbia  College  v. 
Thacher  (1881)  87  N.  Y.  311;  Jackson  v.  Stevenson  (1892)  156  Mass.  496, 
31  N.  E.  691;  Amerman  v.  Deane  (1892)  132  N.  Y.  355,  30  N.  E.  741; 
McClure  v.  Leaycraft  (1905)  183  N.  Y.  36,  75  N.  E.  961 ;  cf.  People  ex  rel. 
Frost  v.  New  York  Central  &  H.  R.  R.  (1901)  168  N.  Y.  187,  61  N.  E. 
172;  Sanford  v.  Keer  (1912)  80  N.  J.  Eq.  240,  247,  83  Atl.  225;  see  Knight 
v.  Simmonds  [1896]  2  Ch.  294.  The  equitable  rule  that  the  agreement  will 
not  be  enforced  when  the  plaintiff  himself  has  been  responsible  for  some 
of  the  changes  in  conditions,  Duke  of  Bedford  v.  Trustees  of  the  British 
Museum  (1822)  2  Myl.  &  K.  552;  Duncan  v.  Central  Passenger  Ry.  (1887) 
85  Ky.  525,  4  S.  W.  228;  Page  v.  Murray  (1890)  46  N.  J.  Eq.  325,  19  Atl. 

II,  or  has  failed  to  act  promptly  in  enjoining  the  continuance  of  the 
breach,  Orne  v.  Fridenberg  (1891)  143  Pa.  487,  22  Atl.  832;  I  Ames,  Cases 
in  Equity  Juris.  181,  2,  and  note,  has  frequently  been  confused  by  text- 
writers  with  the  doctrine  above  stated.  A  few  courts  will  enforce  the 
agreement  in  all  cases  except  where  the  plaintiff  is  at  least  partly  respon- 
sible  for  the  change  in  conditions.     Star  Brewery  v.  Primas    (1896)    163 

III.  652,  45  N.  E.  145;  cf.  Sayers  v.  Collier  (1883)  L.  R.  24  Ch.  Div.  180; 
aff'd.  28  Ch.  Div.  103;  see  Craig  v.  Greir  (1899)  Ir.  Rep.  Ch.  Div.  258;  and 
in  Landell  v.  Hamilton  (1896)  175  Pa.  327,  34  Atl.  663,  the  court  declared 
it  would  enforce  the  restrictive  agreement  in  cases  of  changed  conditions 
only  when  substantial  value  would  accrue  to  the  dominant  owner.  2  High, 
Injunctions  (4th  ed.)  §§  1158,  9. 

"McArthur  v.  Hood  Rubber  Co.  (1915)  221  Mass.  372,  109  N.  E.  162. 

'See  McClure  v.  Leaycraft,  supra ;  Orne  v.  Fridenberg,  supra. 

•Amerman  v.  Deane,  supra.  In  Jackson  v.  Stevenson,  supra,  the  court 
gave  damages  for  the  injury  caused  the  dominant  owner  by  the  erection  of 
buildings  in  violation  of  the  agreement  that  occurred  since  the  time  of  the 
initiation  of  his  bill,  but  no  prospective  damages  were  given. 

"Mass.  Rev.  Laws,  1902,  pp.  1228-58,  1770;  as  amended  by  Supplement, 
1902-8,  pp.  1250-7,  1399;  Mass.  Gen.  Acts,  1910,  c.  245,  560;  Mass.  Gen. 
Acts,  1911,  c.  433;  and  Mass.  Gen.  Acts,  1915,  c.  290. 
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System,6  by  registering  titles  free  from  all  unenforceable  restrictions 
upon  petition  by  the  servient  owner,  and  allowing  damages  to  the 
dominant  owner.7 

In  River  Bank  Improvement  Co.  v.  Chadunck  (1917)  228  Mass.  242, 
117  N.  E.  244,  the  servient  owner  petitioned  under  the  Statute  of  1915 
for  the  registration  of  its  title,  free  from  a  restrictive  agreement 
entered  upon  by  its  predecessors  in  title  in  1890  in  pursuance  of  a 
building  scheme  to  develop  the  Back  Bay  region  of  Boston  for  private 
residential  purposes.  No  structures  save  private  dwelling  houses  above 
$15,000  in  value  were  to  be  erected  until  1930.  The  petitioner  acquired 
title  in  1892.  As  a  result  of  changes  in  transportation  facilities,  the 
area  did  not  develop  as  expected,  and,  consequently,  a  mile  frontage  on 
Commonwealth  Avenue  has  remained  vacant  for  26  years.  Contiguous 
lands  have  become  filled  with  apartments  and  business  buildings.  The 
restricted  area  is  in  demand  for  the  same  purposes.  From  these  facts 
the  land  court  found  that  the  enforcement  of  the  agreement  would  be 
"inequitable",  though  not  "injurious  to  the  public  interest",8  and  so 

'See  in  general,  Niblack,  Analysis  of  the  Torrens  System;  17  Columbia 
Law  Rev.  354. 

T"The  land  court  shall  have  jurisdiction  upon  a  petition  to  register 
land  or  if  land  has  been  previously  registered,  upon  a  supplemental  petition 
by  the  owner  or  owners  thereof,  to  hear  and  determine  the  question 
Whether  or  not  equitable  restrictions  arising  under  contracts,  deed  or  other 
instruments,  limiting  or  restraining  the  use  or  manner  of  using  land  are 
enforceable   in  whole  or  in   part. 

"If  the  land  court  shall  .  .  .  determine,  after  a  hearing,  that  the 
enforcement  of  such  restrictions  .  .  .  would  be  inequitable  or  injurious 
to  the  public  interests,  it  shall  register  title  to  the  land  free  from  said 
restrictions  as  and  to  the  extent  required  by  the  equities  of  the  case  or 
by  the  public  interest     .  .  ;     provided,  however,  that  if  the  land  court 

shall  .  .  .  determine  that  such  restrictions  .  .  .,  though  they  ought 
not  to  be  enforced  are  nevertheless  valid  and  have  not  become  inoperative, 
illegal  or  void  because  contrary  to  law  or  injurious  to  the  public  interest, 
it  shall,  before  registering  said  land  free  from  said  restrictions 
determine  whether  any  person  or  property  entitled  to  the  benefits  of  such 
restrictions  .  .  .,  may  be  damaged  by  the  non-enforcement  of  the 
same.  If  so,  the  case  shall  be  referred  to  the  superior  court  for  the 
assessment  of  damages. 

"Any  party  aggrieved  by  a  finding  or  decision  of  the  land  court  that 
the  enforcement  of  such  restrictions  .  .  .  would  be  inequitable  or 
injurious  to  the  public  interest,  may  appeal  therefrom  to  the  supreme 
judicial  court     .     .     ."    Mass.  Gen.  Acts,  1915,  c.  112. 

The  Massachusetts  Land  Registration  Act,  see  footnote  5,  attempted  in 
a  small  way  to  remedy  the  situation  by  authorizing  either  party  "affected 
by  a  possible  condition,  restriction,  reservation,  stipulation,  or  agreement 
made"  more  than  thirty  years  previously  to  file  a  petition  in  the  land 
court  "for  the  purpose  of  determining  the  validity  or  defining  the  nature 
and  extent,  of  such  possible  condition  or  other  encumbrance".  However, 
this  was  in  its  application  limited  by  dicta  in  Welch  v.  Austin  (1905)  187 
Mass.  256,  72  N.  E.  972,  to  cases  of  legal  restrictions,  ♦.  <?.,  where  the 
restriction  is  absolutely  terminated  in  law.  Cowan,  Petitioner  (Mass.  1901) 
Davis  Land  Court  Decisions,  52. 

•"I  find  that  the  enforcement  of  the  restrictions  would  not  be  injurious 
to  the  public  interests.  The  existence  of  a  large  tract  of  vacant  land  within 
the  limits  of  a  city  always  retards,  or  may  even  prevent,  the  development  of 
land  in  the  immediate  vicinity  for  business  purposes,  but  this  is  not  neces- 
sarily injurious  to  the  public  interests.  It  may  be  of  advantage  to  the 
public  as  a  whole.     It  may  also  be  to  the  advantage  of  adjoining  estates. 
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ordered  the  title  registered  free  from  the  restriction.  It  further  found 
that  the  agreement  was  not  "inoperative,  illegal,  or  void",  and  that 
the  dominant  owner  would  suffer  some  damage  by  the  non-enforcement 
of  the  agreement.  It  therefore  certified  the  case  to  the  superior  court 
for  the  assessment  of  damages  to  the  dominant  owner  in  accordance 
with  the  provisions  of  the  statute. 

The  statute  gives  two  grounds  for  jurisdiction  to  the  land  court, 
one,  that  the  enforcement  of  the  restrictive  agreement  would  be 
inequitable,  the  other,  that  it  would  be  injurious  to  the  public  interests. 
By  its  finding  the  land  court  based  its  jurisdiction  entirely  on  the 
former  ground  and  thus  seemingly  determined  that  no  public  use  but 
only  the  private  use  of  the  servient  owner  would  be  served  by  the  extin- 
guishment of  the  agreement.  In  consequence,  the  Massachusetts 
Supreme  Court  found,  on  appeal,  that  so  much  of  the  statute  as  permits 
registration  of  title  free  from  restrictive  agreements  because  it  would 
be  inequitable  to  enforce  them  is  in  violation  of  Section  10  of  the 
Massachusetts  Bill  of  Rights.9  This  follows  because  the  interest  of  the 
dominant  owner  in  a  restrictive  agreement  is  property  in  the  con- 
constitutional  sense,10  and  such  constitutional  limitations  as  Section 
1011  are  held  to  prohibit  the  taking  of  private  property  for  a  private 
use  whether  compensation  is  given  or  not.12 

Considering  all  possible  differences  between  the  equity  and  land 
court  proceedings,  no  substantial  variation  can  be  found  in  the  practical 
effect  upon  the  dominant  owner's  interest  reached  in  the  one  case  under 
an  equity  doctrine,  and  in  the  other  case  under  a  statutory  rule.  It  is 
true  that  the  statute  permits  the  servient  as  well  as  the  dominant  owner 
to  institute  an  action.  This  difference,  however,  is  not  of  sufficient  im- 
portance in  considering  the  constitutional  question  here  involved.18 

It  depends  upon  circumstances" — quoted  from  the  unreported  opinion  of 
Judge  C.  T.  Davis  of  the  Land  Court.  Seemingly  the  suggestion  is  that 
the  agreement  may  prove  to  be  a  voluntary  zoning  law  which  may  be  an 
advantage  rather  than  an  injury  to  the  city.  No  hint  of  this,  however, 
appears  from  the  court's  analysis  of  the  facts. 

•"And  whenever  the  public  exigencies  require  that  the  property  of  any 
individual  should  be  appropriated  to  public  uses,  he  shall  receive  a  reason- 
able compensation  therefor." 

,uCf.  Ladd  v.  City  of  Boston  (1891)  151  Mass.  585,  23  N.  E.  858;  Metro- 
politan, etc.,  Ry.  v.  Chicago,  etc.,  Ry.  (1877)  87  111.  317. 

^Supra,  footnote  9,  see  also  Nichols,  Eminent  Domain  (2nd  ed.)  §§  38-9; 
Lewis,  Eminent  Domain  (3rd  ed.)   §§  15-61. 

"McBain,  Taxation  for  a  Private  Purpose,  29  Pol.  Sci.  Quar.  186-8.  In 
addition  the  United  States  Supreme  Court  in  comparatively  recent  times 
has  transferred  this  well  established  principle  of  state  constitutional  law 
into  one  of  the  federal  guarantees  comprised  in  that  due  process  of  law 
which  the  14th  Amendment  secured  to  all  persons  against  adverse  state 
action.  See  Chicago,  B.  &  Q.  R.  R.  v.  Chicago  (1896)  166  U.  S.  226,  17 
Sup.  Ct.  581;  1  Nichols,  op.  cit.  §  37;  Lewis,  op.  cit.  §§  250,  315. 

"The  dominant  owner,  by  aid  of  the  statute,  may  be  said  to  be  deprived 
of  an  interest  comprised  of  the  additional  life  given  his  restrictive  agree- 
ment, due  to  the  fact  that  in  absence  of  the  statute  the  servient  owner 
will  be  less  inclined  to  build  in  breach  of  the  agreement  and  risk  the 
chance  that  the  court  will  concur  with  his  view  as  to  its  invalidity.  This 
is  of  valuable  interest  in  so  far  as  it  can  be  used  to  club  the  servient  owner 
into  a  compromise,  or  be  sold  to  a  speculative  buyer.  However,  since  such 
an  interest  in  property  may  be  destroyed  by  the  court  when  the  servient 
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The  Massachusetts  Supreme  Court  attempts  a  distinction  on  the  ground 
that  equity  merely  refuses  to  enforce  the  "right"  acquired  under  the 
agreement,  which  "right"  is  preserved  to  the  dominant,  owner;  but 
that  under  the  land  court  procedure  he  is  deprived  of  this  "right".14 
Not  even  this,  however,  is  so  where  equity  allows  past  and  prospective 
damages  upon  condition  that  the  dominant  owner  execute  a  release  of 
the  agreement.15  But  where  no  release  is  decreed,  this  untouched  right 
would  be  the  basis  of  a  suit  at  law  for  present  damages  if  the  agree- 
ment or  covenant  runs  at  law.  But  subsequent  suits  at  law  to  obtain 
damages  suffered  through  the  continuance  of  the  breach  would  result  in 
a  multiplicity  of  actions  which  fact  would  compel  equity  to  take  juris- 
diction, assess  full  damages,  and  release  the  covenant;  and  a  similar 
result  would  be  reached  where  equity  itself  gives  present  though  not 
prospective  damages.16  Thus  the  preservation  of  a  right  to  present 
and  prospective  damages  at  law  or  equity  does  not  produce  a  different 
result  than  does  the  statute  in  giving  full  damages.  It  may  be  argued, 
however,  that  the  right  preserved  might  serve  to  obtain  an  injunction 
against  the  violation  of  the  agreement  at  some  future  time  should 
neighborhood  conditions  reverse  themselves  and  the  status  quo  ante 
be  restored.  But  this  possibility  occurs  so  rarely  within  the  life  of  the 
ordinary  restrictive  agreement  that  no  cases  have  been  found  on  the 
point.  It  would  seem,  then,  that  in  refusing  to  enforce  a  restrictive 
agreement  because  of  change  in  conditions,  equity  is  from  any  realistic 
viewpoint  the  agency  for  terminating  by  virtue  of  equitable  rules  the 

owner  docs  risk  the  breach  and  compel  a  judicial  determination,  there 
would  seem  to  be  no  compelling  reason  in  the  nature  and  merits  of  so 
slim  an  interest  for  preserving  it  when  the  destruction  likewise  may  occur 
by  virtue  of  statute.  Moreover,  in  some  situations,  courts  of  equity  them- 
selves permit  the  servient  owner  to  institute  the  action,  thus  eliminating 
the  distinction.  McArthur  v.  Hood  Rubber  Co.,  supra.  And  the  declaratory 
judgment  which  has  been  provided  for  by  recent  statutes  likewise  permits 
the  servient  owner  to  initiate  judicial  determination  of  the  restrictive  agree- 
ment. N.  J.  Pub.  L.,  1915,  c.  116,  §  7;  Conn.  Pub.  Acts,  1915,  c.  174,  §  1; 
28  Yale  Law  Journal  30;  and  English  Stat.  Rules  and  Orders  (1893)  552. 
Yet  this  type  of  legislation  has  not  been  declared  unconstitutional. 

""A  property  right  in  the  nature  of  real  estate  incident  to  the  owner- 
ship of  land,  even  though  it  cannot  be  enforced  specifically  in  equity,  is  a 
property  right  different  in  kind  from  money  damages  assessed  for  the 
extinguishment  of  that  right*'.     Rugg,  C.  J.,  p.  248. 

A  less  metaphysical  view  of  jural  rights  than  that  which  obtains  under 
the  theory  of  primary  and  secondary  rights  conceives  of  a  right  not  as 
the  basis  of  a  course  of  action,  but  as  the  result  reached,  the  relief  given, 
the  remedy  obtained.  Thus,  if  B  converts  A's  horse,  A  may  obtain  dam- 
ages for  it  at  law.  This  is  A's  right.  It  is  what  he  obtains.  If  the  horse 
is  unique,  A  may  obtain  a  different  right,  specific  reparation  in  equity, 
the  recovery  of  the  horse.  And,  under  this  view,  it  would  seem  that  an 
unenforceable  right  is  no  right  at  all.  See  Holmes,  The  Path  of  the  Law, 
10   Harvard   Law   Rev.  457. 

Cf.  The  comment  of  Davis,  /.,  of  the  land  court:  "If  that  right  is  r 
right  to  specific  performance,  when  equity  ceases  to  give  specific  perform- 
ance, the  right  itself  terminates.  If  the  right  which  equity  gives  is  only 
a  right  to  money  damages,  nominal  or  otherwise,  then  again  the  right  is 
coextensive  only  with  the  remedy  and  terminates  with  it.  In  any  case 
the  Act  affects  a  remedy  only." 

"Amerman  v.  Deane,  supra. 

"Jackson  v.  Stevenson,  supra. 
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interest  which  the  dominant  owner  has  in  the  property,  just  as  is  the 
land  court  in  registering  the  property  free  from  the  restriction  by  virtue 
of  the  statutory  rule  or  policy.  The  only  difference  in  the  extent  or 
value  of  the  interest  terminated  through  the  land  court  and  that 
terminated  through  the  equity  court  is  the  slender  conditional  rever- 
sionary interest,  which  may  be  realized  upon  a  reversal  of  neighborhood 
conditions.  This  in  actual  fact  is  the  only  basis  for  the  Massachusetts 
court's  distinction  between  the  "right"  or  interest  terminated  through 
equity  and  the  "right"  or  interest  terminated  through  the  land  court. 
But,  Chief  Justice  Rugg  himself  had,  in  a  previous  case,17  terminated 
without  the  presence  of  a  statute  this  very  "right"  or  interest  that  he 
now  seeks  to  preserve. 

Furthermore,  the  decision  is  untenable  on  another  ground.  Upon 
the  facts  presented,  it  is  difficult  to  agree  with  the  land  court's  finding 
that  the  enforcement  of  the  agreement  would  result  in  "no  injury  to 
public  interests".  Had  it  not  been  for  this  express  statement,  juris- 
diction could  be  based  on  the  phrase  that  the  land  court  may  register 
titles  free  from  restrictive  agreements  whose  enforcement  would  be 
"injurious  to  the  public  interests".  This  part  of  the  statute  would  be 
constitutional  under  eminent  domain  clauses,  such  as  §10,  for  legisla- 
tion which  serves  to  prevent  the  tying-up  of  productive  property  or 
which  serves  to  put  it  to  a  more  beneficial  use  for  society  has  been 
sustained  as  providing  a  proper  purpose  for  an  exercise  of  the  police 
power  or  the  power  of  eminent  domain,18  even  though  there  also  results 
an  incidental  private  benefit  along  with  the  predominant  public  benefit. 
Thus  a  sufficient  public  advantage  or  use  is  present  when  private  prop- 
erty rights  are  destroyed  in  the  alteration  of  a  natural  water-course  for 
better  drainage,19  the  flowage  of  land  under  mill  acts,20  the  reclamation 
of  wet  lands,21  the  irrigation  of  arid  lands,22  the  zoning  of  cities," 
the  establishment  of  party  walls,24  and  the  sale  of  minors'  estates.2* 
Closely  analogous  legislation  for  the  determination  of  doubtful  titles 
by  means  of  recording  acts  or  Torrens  acts  have  been  invariably 
sustained,28  for  while  no  particular  public  interest  may  be  served  in 
the  determination  of  a  doubtful  title  in  a  single  case,  as  perhaps  the 
instant  case  itself,  still  the  necessity  for  certainty  of  title  in  general 
presents  an  important  public  purpose  which  is  the  basis  for  the  consti- 
tutionality of  such  legislation.  And  in  the  large  number  of  statutes 
to  which  the  courts  have  been  long  accustomed  to  permit  proceedings 
for  the  determination  of  adverse  claims  or  the  removal  of  clouds  upon 

"McArthur  v.  Hood  Rubber  Co.,  supra. 

"1  Nichols,  op.  cit.  §  105. 

"Coomes  v.  Burt  (1839)  39  Mass.  422. 

"Head  v.  Amoskeag  Mfg.  Co.  (1885)  113  U.  S.  9,  5  Sup.  Ct.  411. 

"Talbot  v.  Hudson  (1860)  92  Mass.  417. 

"Clark  v.  Nash  (1904)  27  Utah  158,  75  Pac.  371. 

"McBain,  American  City  Progress  and  the  Law,  123. 

"Swift  v.  Coleman  (1897)  102  Iowa  206,  71  N.  W.  233;  contra,  Wilkins 
v.  Jewett  (1885)  139  Mass.  29,  29  N.  E.  214. 

"Rice  v.  Parkman  (1820)  16  Mass.  326;  Brevoort  v.  Grace  (1873)  53 
N.  Y.  245. 

"American  Land  Co.  v.  Zeiss  (1911)  219  U.  S.  47,  31  Sup.  Ct  200;  17 
Columbia  Law  Rev.  356,  n.  15 
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title,27  the  question  of  possible  unconstitutionality  seems  never  to  have 
been  considered. 

One  feels,  therefore,  the  necessity  for  offering  a  theory  to  explain 
the  discrimination  in  allowing  a  result  to  be  achieved  through  equity 
which  practically  does  not  differ  from  that  which  is  held  unconstitu- 
tional when  achieved  through  the  land  courts.28  The  situation  that 
makes  possible  the  discrimination  is  the  early  conclusion  of  the  courts 
that  constitutional  clauses  such  as  those  upon  which  the  present  deci- 
sion rests  are  limitations  only  upon  legislative  law  and  not  upon  judge- 
made  law.29  Consequently,  it  is  not  unusual  to  find  rules  of  law  or 
equity  which  recognize  takings  for  private  purposes;  as,  for  instance, 
an  award  of  damages  only  for  the  conversion  of  chattels  when  no 
option  of  trespass  or  replevin  is  available,  Or  a  mandatory  injunction  to 
destroy  a  dam  which  backs  water  on  the  plaintiff's  land,  or  a  decree 
compelling  B  to  accept  A's  conveyance  of  lot  X,  though  A  holds  a 
defective  title  to  a  small  section  of  lot  X.  Were  this  not  so,  one  must 
reach  the  unfamiliar,  though  hardly  absurd,  conclusion  that  equity  as 
well  as  statutory  rules  may  be  applied  unconstitutionally,  especially 
when,  as  in  the  present  case,  the  result  of  their  application  is  practically 
identical. 

The  doctrine  that  property  shall  not  be  taken  for  a  private  use  even 
upon  compensation  is  not  a  rule-of -thumb,  but,  like  due  process,  one  of 
those  variable  categories  which  enable  the  courts  to  put  in  legal  terms 
their  discretion30  and  their  desire  to  vindicate  state  action  only  if  it 
seems  to  them  for  the  public  interest.  While  the  origin  of  the  doctrine 
was  due  to  the  early  fear  of  legislative  power,  its  modern  formalistic 
application,  as  in  the  principal  case,  is  wholly  undesirable,  and  justifies 
condemnation  of  the  myopic  policy  of  many  courts  towards  statute 
law,31  and  tribunals  created  thereunder  to  meet  the  need  for  skilled 
and  speedy  administration  of  particular  problems.32 

F.  P.  L. 


State  Taxation  of  Shares  op  Stock  in  National  Banks. — It  is  a 
long  established  principle  that  neither  the  state  nor  the  federal  govern- 
ment may  exercise  its  taxing  powers  so  as  to  interfere  with  the  instru- 
mentalities of  the  other.     In  applying  this  principle  the  Supreme  Court 

"6  Pomeroy,  Equity  Jurisprudence  (ed.  1905)  §  735.  In  New  York 
the  servient  owner  may  presumably  initiate  an  adjudication  of  the  validity 
of  the  restrictive  agreement  and  obtain  its  cancellation,  if  unenforceable, 
under  N.  Y.  Code  Civ.  Proc.  §  1638.  Cf.  St.  Stephen's  Church  v.  Church  of 
Transfiguration   (1911)  201  N.  Y.  1,  94  N.  E.  191. 

'*2  Minnesota  Law  Rev.  157  notes  the  difficulty.  31  Harvard  Law  Rev. 
876  seeks  a  solution  by  implying  that  the  intent  of  the  parties  was  that 
their  original  agreement  was  to  endure  only  so  long  as  the  original  purpose 
could  be  carried  out,  even  though  they  may  have  expressly  fixed  a  definite 
term  to  end  it  at  a  more  remote  date.  Of  course  there  is  no  such  intention 
in  fact,  and  to  allow  it  to  overcome  an  expressed  intention  that  the  agree- 
ment run  forty  years,  as  in  the  principal  case,  is  merely  to  reclothe  in 
exceedingly  artificial  language  a  conclusion  of  law  based  upon  what  courts 
of  equity  deem  to  be  the  step  most  fair  under  the  changed  circumstances. 

"1  Nichols,  op.  cit.  §  95. 

"Cf.  Ewart,  Waiver  Distributed,  iv-v,  foreword  by  Roscoe  Pound. 
"Pound,  Common  Law  and  Legislation,  21  Harvard  Law  Rev.  383. 
"Niblack,  op.  cit.  §  28. 
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has  held  that  a  state  may  not  tax  the  salary  of  a  federal  official1  or  the 
obligations  issued  by  the  federal  government.2  Taxes  on  these  subjects 
are  regarded  as  direct  interferences  with  the  powers  of  the  federal 
government  to  administer  public  affairs  and  to  borrow  money.  On  the 
other  hand,  it  has  been  held  proper  for  a  state  to  tax  the  privilege  of 
being  a  corporation  and  to  measure  the  amount  of  the  tax  by  the  total 
capital  stock  without  exclusion  of  any  investment  in  federal  securities.3 
So,  too,  a  tax  on  the  shares  of  stock  in  a  corporation  need  not  exclude 
from  the  valuation  the  contribution  of  federal  securities.4  Thus  a  state 
is  allowed  to  reach  by  indirection  certain  economic  values  which  it  is 
forbidden  to  tax  directly. 

By  express  permission  of  Congress  a  state  is  allowed  to  tax  itional 
banks  on  their  real  estate  and  to  tax  the  stockholders  on  the  value  of 
their  shares.5  In  construing  the  statute  the  permission  has  been  held 
to  extend  to  shares  in  a  national  bank  owned  by  another  national  bank.0 
In  view  of  the  fact  that  this  was  established  in  1888  it  is  surprising 
that  during  the  ensuing  thirty  years  no  one  raised  the  question  whether 
the  individual  stockholders  of  a  national  bank  taxed  on  its  shares  in 
another  national  bank  were  entitled  to  deduct  from  the  assessment  of 
their  shares  the  value  contributed  by  the  national  bank  stock  owned  by 
the  corporation  of  which  they  were  members.  It  is  apparent  that  if  no 
such  deduction  is  allowed,  the  economic  interest  in  the  shares  of  one 
national  bank  owned  by  another  national  bank  will  be  taxed  twice. 
Nevertheless  the  Act  of  Congress  explicitly  permits  shareholders  to  be 
taxed  on  their  shares,  and  the  only  limitation  as  to  the  valuation  of 
those  shares  is  that  the  taxation  thereon  shall  not  be  at  a  greater  rate 
than  is  assessed  on  other  moneyed  capital.  Moreover,  it  has  been  held 
that  no  deduction  need  be  made  from  the  value  of  the  shares  because  of 
federal  securities  owned  by  the  bank.7 

It  would  appear,  then,  that  a  limitation  would  have  to  be  read  into 
the  federal  statute  in  order  to  require  a  deduction  from  the  assessment 
of  the  shares  of  an  individual  stockholder  on  account  of  national  bank 
stock  owned  by  his  bank.     This,  in  effect,  is  what  the  Supreme  Court 

'Dobbins  v.  Erie  Co.  (1842)  41  U.  S.  435. 

'Weston  v.  City  Council  of  Charleston  (1829)  27  U.  S.  449. 

'Home  Ins.  Co.  v.  New  York  (1890)    134  U.  S.  594,  10  Sup.  Ct.  593. 

4Van  Allen  v.  The  Assessors   (1865)   70  U.  S.  573. 

°U.  S.  Rev.  Stat.  §  5219.  "Nothing  herein  shall  prevent  all  the  shares  in 
any  association  from  being  included  in  the  valuation  of  the  personal  prop- 
erty of  the  owner  or  holder  of  such  shares,  in  assessing  taxes  imposed  by 
authority  of  the  state  within  which  the  association  is  located ;  but  the 
legislature  of  each  state  may  determine  and  direct  the  manner  and  place 
of  taxing  all  the  shares  of  national  banking  associations  located  within 
the  state,  subject  only  to  the  two  restrictions,  that  the  taxation  shall  not 
be  at  a  greater  rate  than  is  assessed  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  such  state,  and  that  the  shares  of  any 
rational  banking  association  owned  by  non-residents  of  any  state  shall  be 
taxed  in  the  city  or  town  where  the  bank  is  located,  and  not  elsewhere. 
Nothing  herein  shall  be  construed  to  exempt  the  real  property  of  associa- 
tions from  either  state,  county,  or  municipal  taxes,  to  the  same  extent, 
according   to   its   value,   as   other   real   property   is   taxed." 

"Bank  of  Redemption  v.  Boston  (1888)   125  U.  S.  60.  8  Sup.  Ct.  772. 

'Van  Allen  v.  The  Assessors,  supra. 
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has  done  in  Bank  of  California  v.  Richardson  (1919)  39  Sup.  Ct.  165. 
The  opinion  of  the  Chief  Justice  neglects  the  legal  distinction  between 
the  interest  of  the  shareholder  and  the  property  held  by  the  corporation, 
and  takes  the  position  that  the  tax  on  the  shares  of  stock  of  the  Mills 
Bank  owned  by  the  California  Bank  exhausts  the  power  of  the  state, 
not  only  over  those  shares  as  a  legal  res,  but  also  over  the  economic 
interest  in  those  shares  as  reflected  in  the  shares  of  the  California  bank 
owned  by  individual  stockholders.  It  is  recognized  that  "the  statute 
from  the  purely  legal  point  of  view,  .  .  .  treated  the  banking  cor- 
porations and  their  stockholders  as  different",  but  it  is  declared  to  be 
"also  undoubted  that  the  statute  for  the  purpose  of  preserving  the  state 
power  of  taxation,  .  .  .  treated  the  stock  interest,  that  is,  the  stock- 
holder, and  the  bank,  as  one  and  subject  to  one  taxation  by  the  methods 
which  it  provided".  The  minority,  consisting  of  Mr.  Justice  Pitney, 
who  wrote  the  dissenting  opinion,  and  Justices  Brandeis  and  Clarke, 
insist  that  the  legal  distinction  between  the  stockholder  and  the  corpo- 
ration is  controlling,  and  that  a  shareholder  who  cannot  deduct  from 
his  assessment  the  value  of  federal  securities  owned  by  the  corporation 
has  no  more  reason  to  be  allowed  to  deduct  the  valuation  of  national 
bank  stock  similarly  owned.  The  two  situations,  however,  are  not  in 
substance  entirely  parallel,  since  the  economic  interest  representing  the 
federal  securities  is  otherwise  untaxed,  while  the  economic  interest  in 
the  shares  of  bank  number  one  is  assessed  to  bank  number  two,  and  a 
further  assessment  of  that  interest  in  the  hands  of  the  stockholders  of 
bank  number  two  results  in  two  levies  on  the  same  federal  instru- 
mentality, notwithstanding  the  distinct  legal  character  of  the  two 
subjects  of  taxation. 

Although  the  view  of  the  majority  seems  in  line  with  the  modern 
attitude  which  looks  through  form  to  substance  wherever  adherence  to 
mere  form  will  produce  results  deemed  undesirable,  it  is  submitted  that 
the  instant  decision  is  a  distinct  departure  from  precedents  set  down 
in  all  cases  dealing  with  corporations  and  their  stockholders.8  "What- 
ever might  be  a  desirable  basis  for  decision  if  the  matter  were  arising 
for  the  first  time,  the  distinction  between  a  tax  upon  shareholders  and 
one  on  the  corporate  property,  although  established  over  dissent,  has 
come  to  be  inextricably  mingled  with  all  taxing  systems,  and  cannot  be 
disregarded  without  bringing  them  into  confusion  which  would  be  little 
short  of  chaos."9  And  whatever  may  be  the  true  theoretical  analysis 
of  the  question,  it  remains  that  as  a  result  of  innumerable  decisions, 
it  has  been  apparently  established  that  when  a  group  of  individuals 
form  a  corporation  they  consider  the  shares  which  they  hold  in  such 
corporation  as  something  distinct  from  the  legal  person  thus  created,  to 
be  passed  back  and  forth  as  any  other  article  of  personal  property  while 
the  business  itself  proceeds  in  its  regular  course  without  any  change 
from  these  exterior  operations. 

8"It  is  well  settled  that  the  property  of  the  shareholders  in  their  re- 
spective shares  is  distinct  from  the  corporate  property,  franchises  and 
capital  stock,  and  may  be  separately  taxed."  Hawley  v.  Maiden  (1914)  232 
U.  S.  1,  9,  34  Sup.  Ct.  201.  "The  corporation  is  the  legal  owner  of  all  the 
property  of  the  land,  real  or  personal ;  and  within  the  power  conferred  upon 
it  by  the  Charter,  and  for  the  purposes  for  what  it  was  created,  can  deal 
with  the  corporate  property  as  absolutely  as  a  private  individual  can  deal 
with  its  own."    Van  Allen  v.  The  Assessors,  supra. 

•Home  Savings  Bank  v.  Des  Moines  (1907)  205  U.  S.  503,  518,  27  Sup. 
Ct.  571. 
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After  all,  the  matter  in  the  instant  case  is  one  of  statutory  construc- 
tion. Certainly  the  federal  statute  under  consideration10  does  not  make 
it  plain  that  the  economic  interest  in  the  property  of  national  banks 
should  be  taxed  only  once.  And  it  is  to  be  questioned  whether  it  is 
wise  to  read  such  provision  into  the  statute  in  view  of  the  fact  that 
double  taxation  of  this  character  has  always  been  permitted  in  the 
case  of  other  corporations. 

General  Testamentary  Powers  Under  the  Rule  Against  Per- 
petuities.— It  is  generally  recognized  that  an  estate  created  by  virtue 
of  a  power  of  appointment  takes  effect  as  if  conveyed  by  the  original 
instrument  creating  the  power.1  It  follows,  therefore,  that  the  period 
within  which  such  estate  must  vest  under  the  Rule  against  Perpetuities 
is  to  be  computed  from  the  time  when  the  instrument  creating  the 
power  becomes  effective,  namely,  from  the  time  of  delivery  in  case  of  a 
deed,  and  from  the  time  of  the  death  of  the  testator,  in  case  of  a  will.2 
This  is  the  rule  when  the  power  is  a  special  one;3  that  is,  when  the 
po  \er  is  restricted  in  scope,  either  as  to  those  to  whom  an  appointment 
may  be  made,  or  as  to  the  quantum  of  the  estate  to  be  appointed.4  In 
case  of  a  general  power  of  appointment,  however,  an  exception  is  made. 
Where  the  power  is  such  that  the  donee  may  by  deed  or  will  appoint 
any  estate  he  chooses  up  to  a  fee  simple,  to  whomsoever  he  chooses,5 
the  terminus  a  quo  for  the  application  of  the  Rule  against  Perpetuities 
is  considered  to  be  the  time  of  the  exercise  of  the  power.6  So  far  there 
is  little  conflict  in  the  authorities. 

'"Supra,  footnote  5. 

'Roach  v.  Wadham  (1805)  6  East  289;  Doe  d.  VVigan  v.  Jones  (1830) 
10  B.  &  C.  459.  Various  explanations  for  this  rule  have  been  attempted. 
Mr.  Gray,  Rule  against  Perpetuities  (3rd  ed.)  §  514  gives  as  a  reason  that 
otherwise  an  indefinite  series  of  life  estates  might  be  created.  Mr.  Lewis, 
Perpetuities,  *485,  gives  the  reason  that  otherwise  one  could  do  indirectly 
what  the  law  prevents  his  doing  directly.  Mr.  Foulke  in  an  article  "Powers 
and  Perpetuities",  16  Columbia  Law  Rev.,  at  p.  634,  suggests  that  the 
appointment  is  read  back  because  in  case  of  a  special  power  of  appoint- 
ment, the  tenant  of  the  particular  estate  is  enabled  to  do  something  not 
incident  to  that  estate,  his  capacity  depending  on  the  power,  not  on  his 
title.  Consequently,  the  act  of  the  donee  of  the  power  is  considered  very 
properly  the  act  of  the  donor  of  the  power. 

2Routledge  v.  Dorril  (1794)  2  Ves.  Jr.  *357;  Morgan  v.  Gronow  (1873) 
L.  R.  16  Eq.  1;  Lawrence's  Estate  (1890)  136  Pa.  354,  20  Atl.  521.  The 
statement  frequently  found  that  to  test  the  validity  of  such  appointments, 
one  must  treat  them  as  if  inserted  in  the  instrument  creating  the  power,  is 
inaccurate  and  confusing.  It  led  to  an  erroneous  result  in  Smith's  Appeal 
(1879)  88  Pa.  492,  which  was  remedied,  however,  by  the  decision  in  Law- 
rence's Estate,  supra. 

3Routledge  v.  Dorril,  supra,  footnote  2 ;  Morgan  v.  Gronow,  supra,  foot- 
note 2;  In  re  Hallinan's  Trusts  (1904J  1  Ir.  Rep.  452;  Thompson  v.  Thomp- 
son [1906]  2  Ch.  199;  Wollaston  v.  King  (1868)  L.  R.  8  Eq.  165. 

•1  Tiffany,  Real  Property  §277. 

5Sugden,  Powers  (8th  ed.)  394  et  seq.  According  to  this  definition  it 
seems  that  a  power  to  appoint  by  will  only,  even  though  that  appointment 
may  be  of  any  estate,  and  to  any  person,  is  a  special  power,  for  one  under 
it  cannot  make  a  present  appointment  to  himself.  See  Lawrence's  Estate, 
supra,  footnote  2;  contra,  Johnson  v.  Gushing  (1844)  15  N.  H.  298. 

"Bray  v.  Bree  (1834)  2  CI.  &  F.  453;  Mifflin's  Appeal  (1888)  121  Pa.  205, 
15  Atl.  525. 
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Whether  a  general  power  of  appointment  by  will  only  comes  within 
the  rule  or  the  exception  has  been  the  subject  of  dispute  among  writers7 
and  conflict  in  the  decisions.8  The  point  arose  recently  in  the  case  of 
Minot  v.  Paine  (1918)  230  Mass.  514,  120  N.  E.  167,  wherein  it  was 
held  that  the  terminus  a  quo  for  the  application  of  the  Rule  against 
Perpetuities  to  a  general  testamentary  power  was  the  time  at  which 
the  instrument  creating  the  power  took  effect ;  not  from  the  time  of  the 
exercise  of  the  power.  Were  there  no  exception  to  the  general  rule, 
this  conclusion  could  not  be  attacked.  The  reason  assigned  for  this 
exception  is  that  one  who  has  a  life  estate  and  a  general  power  of 
appointment  by  deed  or  will  has  an  interest  so  closely  approximating 
absolute  ownership9  that  for  purposes  of  applying  the  Rule  against 
Perpetuities  he  may  well  be  considered  the  beneficial  owner.  Whatever 
an  absolute  owner  in  fee  can  do,  he  can  do;  and  when  he  exercises  his 
power  of  appointment,  he  is  in  effect  limiting  his  own  property.10  This 
is  not  the  case  where  one  has  a  life  estate  with  power  of  appointment 

'Mr.  Gray  in  his  work  on  Perpetuities,  op.  cit.,  §  526  et  seq.,  advances  a 
strong  argument  in  favor  of  the  rule  exemplified  by  the  decision  in  the 
principal  case,  and  it  is  probable  that  this  has  played  no  little  part  in 
influencing  the  American  courts  to  adopt  this  as  their  general  rule.  His 
argument  is  substantially  that  adopted  by  the  court  in  the  principal  case. 
Mr.  Gray,  however,  has  given  only  the  mathematical  solution  of  the  problem. 
His  argument  is  ably  attacked  by  Mr.  Kales  in  "General  Powers  and  the 
Rule  against  Perpetuities",  26  Harvard  Law  Rev.  64,  and  again  by  Mr. 
Thorndike  in  "General  Powers  and  Perpetuities",  27  Harvard  Law  Rev.  705. 

"The  great  weight  of  authority  in  the  United  States  and  Canada  holds, 
iD  accordance  with  the  principal  case,  that  the  terminus  a  quo  in  case  of  a 
power  to  appoint  by  will  only  is  to  be  placed  at  that  point  of  time  when  the 
instrument  creating  the  power  becomes  effective.  Boyd's  Estate  (1901) 
199  Pa.  487,  49  Atl.  297;  Reed  v.  Mcllvain  (1910)  113  Md.  140,  77  Atl.  329; 
Gambrill  v.  Gambrill  (1914)  122  Md.  563,  89  Atl.  1094;  Re  Phillips  (1914) 
28  Ont.  L.  R.  94.  In  England  the  law  seems  settled  the  other  way.  Rous  v. 
Jackson  (1885)  L.  R.  29  Ch.  Div.  521;  In  re  Flower  (1885)  55  L.  J.  Ch. 
(N.  S.)  200;  Stuart  v.  Babbington  (1891)  L.  R.  27  Ir.  Rep.  551,  although  the 
earlier  case  of  In  re  Powell's  Trusts  (1869)  39  L.  J.  Ch.  (N.  S.)  188,  which 
must  now  be  deemed  overruled,  accords  with  the  American  view.  Much 
confusion  has  been  occasioned  by  the  failure  to  discriminate  between  cases 
where  the  power  itself  cannot  be  exercised  within  lives  in  being  plus  twenty- 
one  years,  and  cases  where  the  estate  created  by  virtue  of  the  exercise  of 
the  power  cannot  vest  within  that  period.  Examples  of  the  former  class  are 
Morgan  v.  Gronow,  supra,  footnote  2 ;  Wollaston  v.  King,  supra,  footnote  3 ; 
Tredennick  v.  Tredennick  [1900]  1  Ir.  Rep.  354.  It  is  apparent  that  in  such 
case  the  present  problem  could  not  arise,  for  no  one  would  argue  that  a  life 
estate  coupled  with  a  void  power  of  appointment  is  equivalent  to  absolute 
ownership.  In  New  York  the  case  is  regulated  by  statute  in  accordance  with 
the  trend  of  American  decisions.  Consol.  Laws  c.  50,  §178;  Genet  v.  Hunt 
(1889)  113  N.  Y.  158,  21  N.  E.  91. 

'See  Mifflin's  Appeal,  supra,  footnote  6 ;  Tredennick  v.  Tredennick,  supra, 
footnote  8;  Gray,  op.  cit.  §  526b. 

"See  Lawrence's  Estate,  supra,  footnote  2;  Re  Phillips,  supra,  footnote  8; 
Sugden,  op.  cit.,  394.  The  writer  intimates  that  where  one  can  at  any  time 
make  any  limitation  of  the  estate,  the  rule  does  not  apply  because  there  is 
no  tendency  to  a  perpetuity.  This  can  no  longer  be  supported,  based  as  it  is 
upon  the  now-exploded  notion  that  the  Rule  against  Perpetuities  is  directed 
against  inalienability.  The  case  of  In  re  Hargreaves  (1890)  43  Ch.  Div.  401, 
clearly  settles  the  English  law  to  the  effect  that  the  Rule  is  directed  against 
remoteness  in  vesting.    See  Gray,  op.  cit,  §  277. 
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by  will  only.11  By  no  device  can  the  life  tenant  make  himself  the 
absolute  owner  in  fee.  "So  long  as  he  is  alive,  the  condition  necessary 
for  the  exercise  of  the  power  is  not  fulfilled,  and  after  he  is  dead,  he 
cannot  be  an  appointee."12  But  on  the  other  hand  it  has  been  argued 
that  while  this  distinction  undoubtedly  exists  in  fact,  the  courts  have 
made  little  of  it ;  and  that  the  time  when  we  should  seek  whether  a  man 
has  absolute  ownership  is  at  the  time  of  the  exercise  of  the  power. 
Consequently,  since  a  life  tenant  with  power  to  appoint  by  will  is  at 
his  death  practically  owner,  the  same  rule  should  be  applied  in  each 
case.13 

The  pertinent  question  to  be  considered,  however,  is  not  whether  the 
tenant  for  life  with  power  of  appointment  by  will  only  is  the  absolute 
owner  of  the  fee,  but  whether  his  interest  sufficiently  approximates 
absolute  ownership  so  as  to  enable  the  courts  to  apply  the  same  rules 
in  regard  to  it  that  they  apply  to  the  interest  of  a  life  tenant  with  gen- 
eral power  of  appointment  by  deed  or  will.  It  seems  that  the  rule 
which  considers  the  latter  as  the  equivalent  of  absolute  ownership  is 
itself  founded  more  on  policy  and  good  sense  than  on  strict  logical 
analysis.  However  closely  this  interest  approximates  absolute  owner- 
ship, it  is  not,  nor  have  the  courts  invariably  so  treated  it.  For 
instance,  although  creditors  are  usually  able  to  reach  the  property 
appointed  under  a  power  of  this  sort  ahead  of  appointees,14  they  are 
powerless  where  the  power  has  not  been  exercised.15  Again,  a  wife  may 
not  claim  dower  rights  in  such  an  interest.16  Both  of  these  conclusions 
are  inconsistent  with  the  idea  of  absolute  ownership  being  in  the  life 

"See  Lawrence's  Estate,  supra,  footnote  2;  Tredennick  v.  Tredennick, 
supra,  foonote  8;  Re  Phillips,  supra,  footnote  8;  Sugden,  op.  cit.,  396;  but 
see  Johnson  v.  Gushing,  supra,  footnote  5.  In  New  York,  under  the  Revised 
Statutes  (Consol.  Laws  c.  50,  §  152),  "where  a  general  and  beneficial  power 
to  devise  the  inheritance  is  granted  to  a  tenant  for  life,  he  is  deemed  to 
possess  an  absolute  power  of  disposition".  Nevertheless,  upon  execution  of 
the  power,  the  period  during  which  the  absolute  power  of  alienation  may 
be  suspended  is  computed,  not  from  the  date  of  the  instrument  exercising 
the  power,  but  from  the  date  of  the  creation  of  the  power.  Supra,  footnote  9. 

"Gray,  op.  cit,  §  952. 

"Mr.  Kales  in  "General  Powers  and  the  Rule  against  Perpetuities",  supra, 
footnote  7 ;  see  footnotes  7  and  8. 

"Infra,  footnote  15. 

"The  precise  nature  of  the  interest  of  one  having  a  life  estate  plus  a 
general  power  of  appointment  is  brought  out  more  clearly  here  than  in 
perhaps  any  other  place.  It  is  generally  held  in  such  cases  that  the  creditors 
of  the  donee  may  in  equity  reach  the  property  subject  to  the  power  of 
appointment.  See  Brandies  v.  Cochrane  (1884)  112  U.  S.  344,  5  Sup.  Ct.  194; 
cf.  Manson  v.  Duncanson  (1896)  166  U.  S.  533,  17  Sup.  Ct.  647;  see 
O'Grady  v.  Wilmot  [1916]  2  A.  C.  231.  Nevertheless,  the  creditors'  rights 
attach  only  after  the  exercise  of  the  power,  Holmes  v.  Coghill  (1802)  7  Ves. 
Jr.  *499 ;  see  Johnson  v.  Cushing,  supra,  footnote  5 ;  Patterson  &  Co.  v.  Law- 
rence (1883)  83  Ga.  703,  10  S.  E.  355,  and  the  other  assets  of  the  decedent 
must  first  be  exhausted.  Patterson  v.  Lawrence,  supra,  footnote  15.  The 
courts  have  not  hesitated  to  criticize  the  doctrine,  see  O'Grady  v.  Wilmot, 
supra,  footnote  15,  and  it  is  obvious  that  any  argument  from  the  general 
rule  that  a  life  tenant  with  general  power  of  appointment  is  therefore  abso- 
lute owner  is  not  well  founded. 

"Ray  v.  Pung  (1822)  5  B.  &  Aid.  561 ;  Sugden,  op.  cit.  144,  note. 
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tenant  with  general  power  of  appointment  by  deed  or  will.  And  on  the 
other  hand,  we  find  instances  whore  the  courts  have  not  hesitated  to 
treat  the  conjunction  of  a  term  for  life  with  power  to  appoint  by  will 
only  in  exactly  the  same  manner  as  they  do  a  life  tenancy  with  general 
power  of  appointment  by  deed  or  will,  where  policy  dictates.  For 
instance,  it  is  held  that  the  appointed  property  may  be  reached  by 
creditors  of  the  donee  in  equity  in  either  case  after  appointment;17 
and  that  the  appointed  property  is  in  either  case  subject  to  inheritance 
taxation  as  descending  from  the  donee,18  conclusions  directly  opposed 
to  the  notion  that  the  appointee  takes  from  the  one  creating  the  power. 
Consequently,  there  seems  to  be  no  insurmountable  objection  to  treating 
the  two  as  the  same  in  respect  to  the  application  of  the  Eule  against 
Perpetuities,19  and  therefore  the  conclusion  reached  in  any  given  case 
depends  upon  whether  in  the  opinion  of  that  court  a  sound  public 
policy  requires  a  rigid  adherence  to  the  letter  of  the  Eule.  In  the 
typical  case  where  property  is  limited  to  A  for  life  with  power  in  him 
to  appoint  the  remainder  by  will,  and  he  appoints  to  B  for  life,  and  on 
B's  death  to  his  issue,  B  not  having  been  born  in  the  lifetime  of  the 
donor,  under  the  letter  of  the  Rule,  the  limitation  to  the  issue  would 
fail  for  remoteness.  The  only  result  of  holding  this  limitation  good, 
however,  would  be,  not  to  break  down  the  Rule  against  Perpetuities, 
but  merely  to  advance  the  terminus  a  quo,  for  the  estates  appointed 
under  the  instrument  exercising  the  power  must  still  vest  within 
twenty-one  years  after  lives  in  being.20  It  is  needless  to  point  out  at 
this  time  that  the  courts  are  loath  to  depart  from  the  Rule  against 
Perpetuities.21  Nevertheless,  since  the  estates  created  by  virtue  of  the 
exercise  of  a  power  of  appointment  by  will  only  will  vest  at  no  more 
remote  period  than  those  created  under  a  power  to  appoint  by  deed  or 
will  and  since  the  purpose  to  be  accomplished  is  probably  the  same  in 
both  cases,  it  is  submitted  that  the  exception  engrafted  upon  the  Rule 
in  one  case  may  with  equal  justification  be  extended  to  the  other. 

"That  creditors  of  the  donee  may  reach  property  subject  to  a  general 
power  of  appointment  by  deed  or  will  is  well  settled.  Supra,  footnote  15. 
The  same  rule  has  been  applied  in  cases  where  the  power  of  appointment 
was  by  will  only.  Johnson  v.  Cushing,  supra,  footnote  5;  Clapp  v.  Ingraham 
(1879)  126  Mass.  200;  see  In  re  Davies'  Trusts  (1871)  L.  R.  13  Eq.  163; 
contra,  Balls  v.  Dampman  (1888)  69  Md.  390,  16  Atl.  16;  Wales'  Adm'r.  v. 
Bowdish's  Ex'r.  (1888)  61  Vt.  23,  17  Atl.  1000. 

"By  deed  or  will:  see  Minot  v.  Stevens  (1911)  207  Mass.  588,  93  N.  E. 
973,  but  cf.  O'Grady  v.  Wilmot,  supra,  footnote  15.  By  will  only:  Chanler 
v.  Kelsey  (1907)  205  U.  S.  466,  27  Sup.  Ct.  550;  Matter  of  Dows  (1901 
167  N.  Y.  227,  60  N.  E.  439,  aff'd.,  sub.  nom.  Ofr  v.  Gilman  (1901).  183  U.  S. 
278,  22  Sup.  Ct.  213. 

"Farwell,  Powers  (3rd  ed.)  327,  "And  on  principle  it  is  submitted  that 
for  the  purpose  of  the  rule  against  perpetuities  a  general  power  to  appoint 
by  will,  following  a  life  estate  in  the  donee  of  the  power  *  *  *  is  equiv- 
alent to  absolute  ownership." 

KSupra,  footnote  9. 

"There  have,  of  course,  been  some  exceptions  to  the  Rule  against  Per- 
petuities. Mr.  Gray  notes  the  following  as  among  the  real  ones :  covenants 
for  renewal  in  a  lease,  (op.  cit.  §230)  ;  rights  of  entry  for  condition  broken, 
in  the  United  States  (op.  cit.  §304);  conditions  m  long  term  mortgages 
(op.  cit.  §  566)  ;  easements  acquired  by  custom,  in  England  (op.  at  §  572)  ; 
a  remote  gift  to  a  charity  after  a  gift  to  another  charity  (op.  at.  §  597). 
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Assumption  of  Existing  Partnership  Indebtedness  by  Incoming 
Partner. — A  person  admitted  into  an  existing  partnership  is  not  liable 
for  debts  previously  incurred  by  the  firm.1  He  may  become  liable  for 
such  debts,  however,  by  an  agreement,  either  expressed  or  implied  in 
fact,  between  himself  and  the  other  partners,  provided  that  the  creditors 
of  the  partnership  assent  to  thi9  change  of  responsibility.2  And  in 
those  jurisdictions  where  a  beneficiary  of  a  contract  is  given  a  right  to 
sue  upon  it,  the  creditors  may  sue  without  a  novation.3  In  spite  of  all 
the  formal  requirements  for  a  contractual  obligation  that  are  said  to 
be  necessary,  the  courts  are  willing  ,|o  imply  a  promise  by  the  incoming 
partner,  upon  slight  evidence,  from  the  circumstances  surrounding  the 
new  partner's  entry  into  the  firm  and  his  continuance  therein,4 
especially  where  the  new  partnership  takes  over  the  assets  of  the  old 
firm  and  continues  business  without  any  noticeable  change.5     In  like 

'Young  v.  Hunter  (1812)  4  Taunt.  582;  Vere  v.  Ashby  (1829)  10  B.  &  C. 
288;  Atwood  v.  Lockhart  (U.  S.  C.  C.  1848)  4  McLean  350;  Freeman  v. 
Huttig  Sash  &  Door  Co.  (1913)  105  Tex.  560,  153  S.  W.  122;  see  Serviss 
v.  McDonnell  (1887)  107  N.  Y.  260,  14  N.  E.  314;  Lindley,  Partnership 
(7th  ed.)  323;  1  Rowley,  Modern  Law  of  Partnership  §  561 ;  Story,  Partner- 
ship (2nd  ed.)  §  152. 

2Frazer  v.  Howe  (1883)  106  111.  563;  Lucas  v.  Coulter  (1885)  104  Ind.  81, 
3  N.  E.  622;  Ringo  v.  Wing  (1887)  49  Ark.  457,  5  S.  W.  787;  Flour  City 
Nat'l.  Bank  v.  Widener  (1900)  163  N.  Y.  276,  57,  N.  E.  471  ;  see  Kountz  v. 
Holthouse   (1877)   85  Pa.  235,  237;  Ayres  v.  Gallup   (1880)   44  Mich.   13, 

5  N.  W.  1072;  Rohlfing  v.  Carper  (1894)  53  Kan.  251,  36  Pac.  336;  Kar- 
raker  v.  Eddleman  (1901)  101  111.  App.  23;  In  re  Family  Endowment 
Society  (1870)  L.  R.  5  Ch.  App.  118;  Lindley,  op.  cit.  322,  for  rule  in 
England;  1  Bates,  Partnership  §  510;  Story,  op.  cit.  §  152;  1  Rowley, 
op.  cit.  §  562. 

Toole  v.  Hintrager  (1882)  60  Iowa  180,  14  N.  W.  223;  Ringo  v.  Wing, 
supra;  Hannigan  v.  Allen  (1891)  127  N.  Y.  639,  27  N.  E.  402;  cf.  Warren  v. 
Farmer  (1884)  100  Ind.  593;  Parsons,  Partnership  (4th  ed.)  §337,  n.  1. 

4Frazer  v.  Howe,  supra;  McCracken  v.  Milhaus  (1880)  7  111.  App.  169; 
see  Ex  parte  Jackson  (1790)  1  Ves.  Jr.  131,  "  *  *  *  for  if  one  man 
having  debts,  takes  another  into  partnership  with  him,  a  very  little  matter 
respecting  those  debts  will  make  both  liable."  Cited  with  approval  in 
Cross  v.  National  Bank  (1876)  17  Kan.  336,  339.    See  Ex  parte  Pcele  (1802) 

6  Ves.  Jr.  602,  604,  Lord  Chancellor  Eldon  declared  "Slight  circumstances 
might  be  sufficient  where,  in  the  original  transaction,  the  party  to  be  bound 
was  not  a  partner,  but  at  a  subsequent  time  had  acquired  all  the  benefit  as  if 
he  had  been  a  partner  in  the  original  transaction,  and  it  would  not  be  un- 
wholesome for  a  jury  to  infer  largely  that  that  obligation  clearly,  and 
according  to  conscience  had  been  given  upon  an  implied  authority."  See 
Updike  v.  Doyle  (1863)  7  R.  I.  446,  463;  Peyser  v.  Myers  (1892)  135  N.  Y. 
599,  602,  32  N.  E.  699.  Parsons,  op.  cit.  §  338.  "Whether  the  new  incoming 
partner  has  thus  assumed  the  old  debts  is  sometimes  a  difficult  question  of 
mixed  law  and  fact  *  *  *  Paying  of  interest  on  a  debt,  with  a  knowledge, 
without  objection,  that  the  new  firm  pays  the  interest  would  warrant  a  jury 
in  finding  such  an  assumption  of  the  old  debt.  And  perhaps  any  single  fact 
of  like  kind  would  have  the  same  effect.  All  of  these  things  are  evidence  for 
a  jury  or  matter  for  a  court  to  infer  such  adoption." 

aScc  Shaw  v.  McGregory  (1870)  105  Mass.  96;  cf.  Frazer  v.  Howe,  supra; 
1  Smith,  Mercantile  Law  (10th  ed.)  44.  An  incoming  partner  "is  not  liable 
for  contracts  previously  made.  If,  indeed,  after  his  accession  to  the  partner- 
ship he  receives  benefits  from  them  and  recognizes  their  existence  he  may 
become  responsible  by  virtue  of  a  new  contract  to  the  same  effect  as  the  old 
one,  which  his  conduct  will  be  evidence  of  his  having  entered  into  along 
with  his  partners." 
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manner,  slight  evidence  is  held  sufficient  to  warrant  an  inference  of  the 
assent  by  the  creditors  said  to  be  necessary  to  impose  a  liability  upon 
the  new  partner.6 

A  recent  example  of  the  slight  evidence  upon  which  a  promise  to 
assume  liability  is  implied  is  to  be  found  in  the  case  of  Wood  et  al  v. 
Macafee  et  al  (N.  Y.  Sup.  Ct.  1918)  172  N.  Y.  Supp.  703.  The  defend- 
ant, an  incoming  partner,  received  an  interest  in  a  state  road  contract 
under  which  the  firm  was  operating  and  was  to  continue  to  operate  after 
his  entry.  He  knew  that  there  were  liabilities  which  would  have  to  be 
met  in  order  to  continue  business,  among  which  was  the  debt  owed  by 
the  old  firm  to  the  plaintiff  for  piping  used  in  the  construction  of  the 
road.  The  money  contributed  by  the  defendant  was  used  to  satisfy 
some  of  these  liabilities,  but  the  debt  owing  to  the  plaintiff  wa9  never 
paid.  From  these  facts  the  court  held  that  the  defendant  assumed  the 
antecedent  liabilities  and  that  the  plaintiff,  as  creditor  of  the  old  firm, 
could  recover  as  beneficiary  of  the  agreement. 

The  reason  for  the  willingness  of  the  courts  to  imply  such  an  agree- 
ment upon  slight  evidence  is  probably  that  the  creditors  of  the  old  firm 
are  otherwise  placed  in  an  inequitable  situation  by  the  advent  of  a  new 
partner.  His  entrance  effects  a  dissolution  of  the  old  firm  and  a  new 
partnership  is  formed.7  The  property  of  the  old  firm  becomes  that  of 
the  new,8  and,  although  there  is,  as  a  practical  matter,  often  no  actual 
and  open  change  in  the  conduct  of  the  business,9  those  who  become 
creditors  of  the  new  firm  after  the  admission  of  the  new  partner  or 
after  other  changes  in  membership  have  a  prior  claim  on  the  assets  of 
the  new  firm.10  This  result  is  particularly  inequitable  as  respects 
creditors  of  the  old  firm  in  case  of  bankruptcy  of  the  new,11  as  they 
are  in  no  position  to  protect  themselves,  except  where  the  transfer  of 
the  assets  has  actually  been  fraudulent.12     On   the  other  hand,  the 

"Register  v.  Dodge  (1881)  6  Fed.  6;  Lucas  v.  Coulter,  supra;  see  ex  parte 
Williams  (1817)  1  Buck.  13,  16  "A  very  little  will  do  to  make  out  and  assent 
to  the  agreement."  See  In  re  Family  Endowment  Society,  supra.  "Very 
slight  evidence  indeed  would  be  required  to  establish  that  the  creditor  had 
taken  the  liability  of  the  new  firm  instead  of  the  old." 

'McCall  v.  Moss  (1885)  112  111.  493;  Allen  v.  Logan  (1888)  96  Mo.  591, 
10  S.  W.  149;  see  Hatchtett  v.  Blanton  (1882)  72  Ala.  423,  435;  1  Rowley, 
op.  cit.  §  591 ;  Gilmore,  Partnership  §  185. 

"New  York  Commercial  Co.  v.  Francis  (1900)  101  Fed.  16;  see  Rand, 
Receiver  v.  Wright  (1894)  141  Ind.  226,  234,  39  N.  E.  447;  1  Rowley,  op. 
cit.  §  540. 

"Mechem,  Elements  of  Partnership  §  219.  "The  admission  of  a  new 
partner  really  constitutes  in  law  a  dissolution  of  the  old  and  a  creation  of  a 
new  partnership;  though  in  actual  practice  it  is  often  not  so  regarded,  the 
firm  by  consent  being  treated  as  continuing,  notwithstanding  the  change  in 
membership."  Parsons,  op.  cit.  §  312.  "We  have  in  this  country  many 
ancient  firms  in  which  there  may  not  be  one  person  who  was  a  partner 
from  the  beginning." 

"Smith  v.  Howard  (N.  Y.  1859)  20  How.  Pr.  121;  cf.  Mayer  v.  Clark 
(1886)  40  Ala.  259;  Brown  v.  Miller  (1888)  11  Colo.  431,  18  Pac.  617; 
Stanton  v.  Westover  (1886)  101  N.  Y.  265,  4  N.  E.  529;  1  Rowley,  op. 
cit.  §540. 

uEx  parte  Ruffin  (1801)  6  Ves.  Jr.  119;  ex  parte  Williams  (1805)  11  Ves. 
Jr.  3;  Smith  v.  Howard,  supra;  In  re  Suprenant  (1914)  217  Fed.  470. 

"Smith  v.  Heineman  (1N97)  118  Ala.  105,  24  So.  364;  Henderson  v.  Far- 
ley Nat'l.  Bank  (1899)  123  Ala.  547,  26  So.  226;  cf.  Huggins  v.  Rix  (1895) 
60  Ark.  18,  28  S.  W.  422;  1  Rowley,  op.  cit.  §531;  Burdick,  Partnership 
(2nd  ed.  294). 
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incoming  partner  takes  the  benefits  of  an  organized  business  and  is  able 
to  protect  himself  by  having  a  liquidation  of  the  debts  of  the  old  firm. 
At  first  glance,  therefore,  it  seems  equitable  to  hold  the  incoming 
partner  liable  on  an  implied  promise  to  pay  the  antecedent  debts 
wherever  such  implication  is  possible.13  Certainly,  considerations  of 
convenience  and  business  policy  justify  charging  the  incoming  partner 
to  the  extent  of  his  interest  in  the  assets  of  the  partnership.  But  the 
courts  have  overshot  their  mark.  Since  the  incoming  partner  is  held 
in  contract,14  the  duty  to  pay  which  is  established,  if  not  performed, 
may  be  made  the  basis  of  an  action  in  which  the  judgment  obtained 
may  be  satisfied  not  only  out  of  the  partnership  assets  but  also  out  of 
the  personal  assets  of  the  new  partner.15 

The  Uniform  Partnership  Act  eliminates  this  difficulty  in  Section 
IT  by  limiting  the  liability  of  the  incoming  partner  to  satisfaction  out 
of  the  partnership  property.16  This  is  the  preferable  result.  In  Sec- 
tion 41  creditors  of  the  old  firm  are  made  creditors  of  the  new  upon 
the  advent  of  a  new  partner.17  Thus  the  assignment  of  an  interest  in 
the  partnership  assets  to  the  new  partner  does  not  affect  the  creditors 
of  the  old  firm  inequitably  even  where  there  is  no  promise  to  assume 
the  liability  on  the  part  of  the  incoming  partner.18  Consequently  it  is 
to  be  expected  in  a  jurisdiction  where  the  Act  is  adopted  that  the  courts 
will  cease  to  imply  a  promise  on  the  part  of  the  incoming  partner  under 
circumstances  where  such  implication  is  exceedingly  difficult  to  justify, 
as  they  would  no  longer  be  under  an  obligation  to  save  the  creditors 
from  being  placed  in  an  unjust  situation. 

uSmcad  etc.  v.  W.  B.  Lacey  etc.  (Ohio  1856)  1  Disney  239;  Thayer  v. 
Humphrey  (1895)  91  Wis.  276,  64  N.  W.  1007. 

"See  cases  footnotes  2  and  3. 

"See  Hallowell  v.  Blackstone  Nat'l.  Bank  (1891)  154  Mass.  359,  363, 
28  N.  E.  289;  Mechem,  op.  cit.  §214;  Rowley,  op.  cit.  §497.  "The  individual 
property  of  each  partner  is  as  much  liable  for  firm  debts  as  is  the  firm 
property." 

"Uniform  Parti  ^rship  Act  (8th  final  draft).  "Sec.  17  (Liability  of  In- 
coming Partner.)  A  person  admitted  as  a  partner  into  an  existing  partner- 
ship is  liable  for  a'l  the  obligations  of  the  partnership  arising  before  his 
admission  as  though  he  had  been  a  partner  when  such  obligations  were 
incurred  except  tha*  this  liability  shall  be  satisfied  only  out  of  partnership 
property." 

17Uniform  Partnership  Act  (8th  final  draft)  "Sec.  41,  (Liability  of 
Persons  Continuing  the  Business  in  Certain  Cases).  (1)  When  any  new 
partner  is  admitted  into  an  existing  partnership     .  .     if  the  business 

is  continued  without  liquidation  of  the  partnership  affairs  creditors  of  the 
first  or  dissolved  partnership  are  also  creditors  of  the  partnership  so  con- 
tinuing the  business." 

lsThe  Uniform  Partnership  Act — With  Explanatory  Notes,  p.  69,  note 
to  Sec.  41   (1). 
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George  L.  Buland,  Editor-in-Charge. 
Avrom  M.  Jacobs,  Associate  Editor. 

Admiralty — Embargo — Restraint  of  Princes — Retention  of  Prepaid 
Freight. — A  shipper  delivered  cargo  to  a  vessel  bound  on  a  voyage 
through  the  submarine  danger  zone.  The  bill  of  lading  recited: 
"Restraints  of  princes  and  rulers  excepted".  "Freight  for  said  goods 
to  be  prepaid  in  full,  retained  and  irrevocably  ship  and/or  cargo  lost 
or  not  lost".  Clearance  was  refused  because  of  the  embargo.  Held, 
the  bill  of  lading  expressly  provides  for  the  payment  of  freight  upon 
shipment  of  the  cargo  and  the  shipowner  may  retain  it  though  the  cargo 
was  not  carried,  the  carriage  being  prevented  by  an  excepted  peril. 
Grade  D.  Chambers  (1919)  39  Sup.  Ct.  149. 

Freight  is  compensation  for  the  carriage  of  goods  and  if  it  be  paid 
in  advance  and  is  not  earned  it  is  to  be  repaid,  unless  there  be  a  special 
agreement  to  the  contrary.  See  Watson  v.  Duykinck  (1808)  3  Johns. 
335.  In  England,  prepaid  freight  in  the  absence  of  express  agree- 
ment, need  not  be  refunded  if  the  ship  has  sailed,  even  though  there  is 
a  total  failure  to  deliver  the  cargo,  Byrne  v.  Schiller  (1871)  6  Ex.  319; 
see  Allison  v.  Bristol  Ins.  Co.  (1876)  1  A.  C.  209,  but  in  America  an 
express  agreement  is  required  See  National  Steam  Nav.  Co.  v.  Inter- 
national Paper  Co.  (1917)  241  Fed.  861.  An  operative  embargo  falls 
within  the  exception  of  the  instant  case,  Carver,  Carriage  of  Goods  by 
Sea  (6th  ed.)  §  82;  see  Watts,  Watts  &  Co.  Ltd.  v.  Mitsui  &  Co.  (1917) 
A.  C.  227,  and  when  its  duration  is  as  indefinite  as  the  submarine 
menace  and  the  war,  inception  of  the  voyage  becomes  impossible,  thus 
causing  a  "frustration"  of  the  commercial  venture.  Admiral 
Shipping  Co.  v.  Weidner  (1917)  1  K.  B.  222;  Atlantic  Fruit  Co.  v. 
Solari  (1916)  238  Fed.  217.  The  loss,  resulting  therefrom,  lies  where 
it  falls  and  the  parties  to  the  contract  are  left  with  no  right  to  recover 
in  respect  of  performance  made  or  partly  made  before  the  frustration, 
whether  by  way  of  payment,  or  of  services  rendered  or  work  done,  pro- 
vided no  right  of  action  has  accrued  under  the  contract  before  the 
frustration.  Horlock  v.  Beal  (1916)  114  L.  T.  R.  193;  Civil  Service 
Coop.  Soc.  v.  General  Steam  Nav.  Co.  (1903)  2  K.  B.  756;  The  Tornado 
(1888)  108  TJ.  S.  342,  2  Sup.  Ct.  746.  But,  notwithstanding  the  frustra- 
tion before  "breaking  ground",  Gilchrist  Transport  Co.  v.  Boston  Ins. 
Co.  (1915)  223  Fed.  716;  cf.  Wood  v.  Hubbard  (1894)  62  Fed.  753,  un- 
paid freight  may  nevertheless  be  recovered  by  the  shipowner  if  the 
contract  is  construed  to  require  payment  upon  shipment.  A.  Coker  & 
Co.  v.  Limerick  S.  S.  Co.  Ltd.  (1918)  118  L.  T.  726.  The  instant  case  is 
to  be  supported  on  such  a  construction  of  the  contract  and  on  the  con- 
ception of  the  maritime  hazards  which  induced  this  particular  venture. 
If  the  shipowner  can  assure  himself  that  the  freight  money  will  be  re- 
tained in  spite  of  a  frustration  through  an  excepted  peril,  if  he  can  make 
the  shipper  his  insurer  of  the  freight  money  by  contracting  to  retain  it 
irrevocably  upon  shipment,  he  can  safely  afford  to  charge  a  lower  rate. 
So  prompted,  the  claimant  in  the  instant  case  received  libellant's  canro. 
When  the  foreseen  peril  was  realized,  the  contract  was  not  dissolved, 
but  by  its  very  terms  became  effective  in  excusing  the  shipowner  from 
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further  performance  of  his  undertaking.  Cf.  The  Allanwilde  (1919) 
39  Sup.  Ct.  147;  The  Bris  (1919)  39  Sup.  Ct.  150.  It  follows  that  the 
principal  case  was  correctly  decided. 

Agency — Travelling  Salesman — Authority  to  Contract. — Held,  that 
in  the  absence  of  express  authority  to  bind  the  principal,  a  travelling 
salesman  can  merely  solicit  and  transmit  orders  and  the  contract  of 
sale  does  not  become  complete  until  the  order  is  accepted  by  the  prin- 
cipal. Senner  &  C  apian  Co.  v.  Gera  Mills  (N.  Y.  App.  Div.  1st  Dept. 
1918)  60  N.  Y.  L.  J.  1361. 

It  is  a  well  settled  rule  of  law  that  a  principal  is  liable  for  the  acts 
of  his  agent,  only  in  so  far  as  those  acts  are  in  the  scope  of  the  agent's 
express  or  implied  authority.  Story,  Agency  (9th  ed.)  §  127.  It  is 
only  in  the  application  of  the  above  rule  that  the  difficulties  occur; 
and  to  aid  one  in  determining  the  scope  of  the  agent's  authority,  it  is 
often  necessary  and  proper  to  take  into  account  the  usages  and  cus- 
toms prevailing  in  similar  cases.  Austrian,  &  Co.  v.  Springer  (1892) 
94  Mich.  343,  54  N.  W.  50;  Kaufman  v.  Farley  Mfg.  Co.  (1889)  78 
Iowa  679,  43  N.  W.  612;  Aske,  Customs  &  Usages  of  Trade,  391.  For 
example,  a  so-called  authority  to  "sell"  real  estate  is  usually  confined 
to  a  mere  authority  to  secure  offers,  which  the  principal  may  or  may 
not  accept.  See  Stengel  v.  Sergeant  (1908)  74  K  J.  Eq.  20,  68  Atl. 
1106.  It  is  the  usual  understanding  among  business  men  that  a 
travelling  salesman  shall  transmit  all  orders  to  his  principal  for  the 
latter's  approval  or  rejection,  and  it  has  come  to  be  regarded  as  a  cus- 
tom, which  the  courts  will  recognize.  See  Becker  Co.  v.  Clardy 
(1909)  96  Miss.  301,  51  So.  211;  John  Matthews  Apparatus  Co.  v. 
Rem  (1901)  22  Ky.  L.  R.  1528,  61  S.  W.  9.  Thus,  in  the  absence  of  ex- 
press authority  to  bind  the  principal,  the  travelling  salesman  has  only 
authority  to  receive  offers  and  cannot  bind  bis  principal  in  a  contract, 
Ryan  &  Miller  v.  The  American  Steel  &  Wire  Co.  (1912)  148  Ky. 
481,  146  S.  W.  1099;  Bauman  v.  McManus  (1907)  75  Kan.  106,  89 
Pac.  15;  Bensberg  v.  Harris  (1891)  46  Mo.  App.  404,  so  that  the  pros- 
pective buyer  may  countermand  his  order  at  any  time  before  its  ac- 
ceptance by  the  principal.  L.  A.  Becker  Co.  v.  Alvey  (1905)  27  Ky. 
L.  R.  832,  86  S.  W.  974.  The  principal  case  seems  altogether  sound, 
especially  as  there  was  some  evidence  that  the  intended  purchaser  was 
aware  of  the  agent's  limited  authority. 

Assignments — Choses  in  Action — Notice  to  Debtor — Bankruptcy. 
— A  contractor  for  city  work  assigned  all  money  due  or  to  become  due 
under  his  contract,  but  the  city  was  not  notified  of  the  assignment. 
The  contractor  became  bankrupt  and  his  trustee  claimed  the  contract 
money.  Held,  the  assignee,  as  against  the  contractor's  trustee  in  bank- 
ruptcy, was  entitled  to  those  sums  due  and  to  become  due  from  the  city 
under  the  contract.  Montgomery  v.  City  of  Philadelphia  et  al.  (D.  C. 
1918)  253  Fed.  473. 

Where  there  are  3everal  assignees  in  good  faith  of  the  same  chose  in 
action,  and  where  a  subsequent  assignee  first  gives  notice  to  the  debtor 
or  holder  of  the  fund  assigned,  and.  the  debtor  or  holder  satisfies  the 
chose  to  such  assignee,  the  rights  of  prior  assignees  are  cut  off. 
Dearie  v.  Hall  (1823)  3  Russ.  Ch.  *1;  Judson  v.  Corcoran  (1854)  58 
U.  S.  612,  15  Sup.  Ct.  231;  cf.  Herman  v.  Connecticut  Mut.  Life  Ins. 
Co.  (1914)  218  Mass.  181,  105  N.  E.  450;  but  cf.  Executors  of  Luce  v. 
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Parke  (1864)  17  N.  J.  Eq.  415.  This  rule  is  founded  on  the  equitable 
principle  of  prevention  of  fraud,  see  Dearie  v.  Hall,  supra,  and  the 
general  proposition  that  since  all  assignees  in  good  faith  and  for  value 
stand  on  equal  equities,  if  one  asserts  his  equity  and  gains  a  legal  title, 
he  will  not  be  divested  of  it,  see  Judson  v.  Corcoran,  supra,  at  p.  614, 
in  favor  of  a  prior  assignee  who  has  decreased  his  equitable  right  by 
neglecting  to  assert  it,  see  Dearie  v.  Hall,  supra,  at  p.  *21,  and  may 
even  have  created  an  estoppel  against  himself  thereby.  Cf.  Herman  v. 
Connecticut  Mut.  Life  Ins.  Co.,  supra.  And  some  jurisdictions  have 
preferred  the  subsequent  assignee  first  giving  notice  to  prior  assignees 
even  though  no  settlement  has  been  had.  Methven  v.  Staten  Island 
Light  etc.  Co.  (C.  C.  A.  1895)  66  Fed.  113;  Graham  Paper  Co.  v. 
Pembroke  (1899)  124  Cal.  117,  54  Pac.  625;  In  re  Phillips'  Estate, 
Appeal  of  Moses,  (1903)  205  Pa.  515,  55  Atl.  213.  In  such  cases  the 
equitable  reasons  above  do  not  apply,  Tingle  v.  Fisher  (1882)  20  W.  Va. 
497,  510,  and  the  contrary  view,  permitting  the  first  assignee  to  prevail 
on  the  ground  that  the  assignor  has  thereby  divested  himself  of  his 
title  to  the  ehose  in  action  and  has  nothing  to  assign  subsequently, 
seems  sound.  Fortunato  v.  Patten  (1895)  147  N.  Y.  277,  41  N.  E. 
572;  Burton  v.  Gage  (1902)  85  Minn.  355,  88  N.  W.  997;  see  Taylor  v. 
Barton  Child  Co.  (1917)  228  Mass.  126,  131,  117  N.  E.  43.  Where,  as 
in  the  principal  case,  attaching  creditors  or  a  trustee  in  bankruptcy 
contend  against  a  prior  assignee,  the  equities  are  more  clearly  in  favor 
of  the  assignee  and  he  will  prevail.  Niles  v.  Mathusa  (1900)  162 
N.  Y.  546,  57  N.  E.  184;  In  re  Phillips'  Estate,  Appeal  of  United 
Security  Life  Ins.  etc.  Co.  (1903)  205  Pa.  525,  55  Atl.  216;  In  re  Cin- 
cinnati Iron  Store  Co.  (C.  C.  A.  1909)  167  Fed.  486;  Lewis  v.  Bush 
(1883)  30  Minn.  244,  15  N.  W.  113;  but  cf.  Laclede  Bank  v.  Schuler 
(1887)  120  U.  S.  511,  7  Sup.  Ct.  644. 


Bankruptcy — Scheduled  Debts — Burden  of  Proof. — In  a  suit 
against  a  bankrupt,  as  prior  indorser  of  a  note,  whose  liability  on  it 
became  due  after  the  filing  of  his  petition  in  bankruptcy  but  before  the 
expiration  of  the  time  for  proof  of  claims,  defendant  produced  his 
discharge  in  bankruptcy  and  rested.  Held,  one  judge  dissenting,  that 
the  burden  of  proving  that  his  debt  was  not  duly  scheduled  and  that  he 
had  no  notice  of  the  bankruptcy  proceedings,  was  on  the  plaintiff. 
Manheim  v.  Loewe  (App.  Div.  1st  Dept.  1918)  173  N.  Y.  Supp.  260. 

A  discharge  in  bankruptcy  is  a  personal  defense.  See  First 
Internat'l  Bank  of  Portal  v.  Lee  (1913)  25  N.  D„  197,  141  N.  W.  716, 
and  is  available  only  with  respect  to  such  debts  as  are  described  by  the 
statute.  Bankruptcy  Act  §§  1,  17,  63;  30  Stat.  544,  550,  562; 
Williams  v.  United  States  Fidelity  etc.  Co.  (1915)  236  U.  S.  549,  35 
Sup.  Ct.  289.  The  plain  intent  of  the  Bankruptcy  Act  is  that  an 
unscheduled  debt  is  not  discharged  unless  the  creditor  had  notice  or 
actual  knowledge  of  the  bankruptcy  proceedings.  Bankruptcy  Act 
§17,  32  Stat.  798;  Miller  v.  Girasti  (1912)  226  U.  S.  170,  33  Sup.  Ct. 
49;  Morrison  v.  Vaughan  (1907)  119  App.  Div.  184,  104  N.  Y.  Supp. 
169.  It  would,  therefore,  seem  that  the  defendant  should  be  required  to 
show  not  merely  his  discharge,  but  its  application  to  the  debt  upon 
which  suit  had  been  brought,  and  hence  he  should  demonstrate  that  the 
debt  owing  to  the  plaintiff  had  been  duly  scheduled  or  that  he  had  been 
advised  of  the  bankruptcy.  Fields  v.  Bust  (1904)  36  Tex.  Civ.  App. 
350,  82  S.  W.  331;  Baily  v.  Gleason  (1903)  76  Vt.  115,  56  Atl.  537; 
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contra,  Altiag  v.  Straka  (1908)  118  111.  App.  184;  Laffon  v.  Keener 
(1905)  138  N.  C.  281,  50  S.  E.  654.  While  this  was  formerly 
held  in  the  principal  jurisdiction,  Graber  v.  Gault  (1905)  103  App. 
Div.  511,  93  N.  Y.  Supp.  76;  Wiedenfeld  v.  Fillinghast  (1907)  54 
Misc.  90,  104  N.  Y.  Supp.  712,  these  cases  have  been  reversed  by 
shifting  the  burden  of  proof  to  the  plaintiff.  Matter  of  Peterson  (1910) 
137  App.  Div.  435,  121  N.  Y.  Supp.  738.  Accepting  the  majority  opin- 
ion as  to  debts  in  general,  the  distinction  suggested  in  the  dissenting 
opinion,  between  debts  and  obligations  accrued  at  the  time  the  sched- 
ules were  prepared,  and  contingent  liabilities  whose  dischargeability 
depends  upon  whether  they  became  fixed  debts  in  time  to  be  allowed 
in  the  bankruptcy  proceedings,  seems  without  foundation.  The  only 
matter  of  practical  interest  under  the  Act  is  whether  or  not  the  claim 
now  sued  upon  was  dischargeable  at  the  time  of  the  bankruptcy,  and  if 
it  was,  its  particular  nature  is  of  no  moment.  Cf.  Colley,  Bankruptcy 
(11th  ed.)  963;  Moch  v.  Market  St.  Naf'l.  Bank  (C.  C.  A.  1901) 
107  Fed.  897.  The  decision  in  the  principal  case,  though  in  accord 
with  the  weight  of  authority,  would  seem  wrong  in  principle. 


Banks  and  Banking — Transfer  of  Trust  Funds — Duty  to  Inquire. 
— M  wished  to  obtain  a  loan,  but  was  informed  by  the  plaintiff  bank 
that  she  could  not  assign,  as  security,  a  bank  book  of  a  deposit  in  the 
name  of  "M,  in  trust  for  F",  in  the  defendant  savings  bank.  It  was 
suggested  that  the  money  be  put  in  her  individual  name  and  in  this  the 
plaintiff  acquiesced.  Accordingly,  and  without  the  knowledge  of  F,  M 
drew  the  entire  trust  fund,  re-deposited  it  to  her  individual  account  in 
the  defendant  bank,  gave  the  new  pass  book  as  security  and  obtained 
the  loan.  The  defendant  acknowledged  the  assignment  of  the  account. 
Held,  one  judge  dissenting,  that  the  bank  lending  the  money  was  not 
put  upon  inquiry  as  to  whether  the  fund  was  being  diverted  from  the 
purposes  of  the  trust.  Corn  Exchange  Bank  v.  Manhattan  Savings 
Inst,  et  al.  (App.  Term  1st  Dept.  1919)  173  N.  Y.  Supp.  799. 

Where  checks  drawn  by  a  trustee  on  the  trust  funds  in  another 
bank  were  deposited  in  the  defendant  bank  to  his  individual  account, 
which  was  used,  in  part,  to  pay  an  individual  indebtedness  of  the 
trustee  to  that  bank,  it  was  held  that  the  bank  was  thereby  put  on  notice 
of  a  breach  of  trust  and  was  liable  for  the  money  so  misappropriated. 
Bishop  v.  Yorkville  Bank  (1916)  218  N.  Y.  106,  112  N.  E.  759;  16 
Columbia  Law  Rev.  341,  516.  In  the  principal  case  there  was,  simi- 
larly, a  withdrawal  by  check  to  the  order  of  the  trustee  as  an  individual 
and  a  re-deposit  to  her  individual  account,  but  in  the  bank  holding  the 
trust  fund.  The  plaintiff  knew  of  this  and  nevertheless  loaned  money 
to  the  trustee,  taking  as  security  the  pass  book  evidencing  the  individual 
deposit.  The  court  in  not  holding  the  plaintiff  to  have  been  put  upon 
notice  seems  to  have  taken  a  position  difficult  to  reconcile  with  that  of 
the  Court  of  Appeals  in  Bishop  v.  Yorkville  Bank,  supra. 


Constitutional  Law — Compulsory  Registration  of  Land  Title  by 
Executors  and  Administrators. — The  state  legislature  passed  a  stat- 
ute requiring  executors  and  administrators  to  register  the  title  to  all 
of  their  decedents'  real  estate,  unless  excused  by  an  order  of  the  court 
where  such  registration  appeared  to  be  a  hardship.  2  111.  Stat.  Ann. 
§  2290.     Held,  the  statute  was  unconstitutional,  as  denying  to  the 
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heir,  where  there  was  administration,  equal  protection  of  the  laws. 
Anderson  v.  Shepard  (111.  1918)   121  N.  E.  215. 

The  power  of  a  legislature  to  limit  or  place  conditions  upon  the 
right  of  descent  can  hardly  be  questioned.  See  People  v.  Simon  (1898) 
176  HI.  165,  52  N.  E.  910;  cf.  Kickersperger  v.  Drake  (1897)  167  111. 
122,  47  N.  E.  321.  Under  the  statute  in  the  principal  case,  however, 
the  realty  of  the  heirs  would  be  subjected  u>  claims  by  registration  to 
which  they  would  otherwise  have  perfect  legal  defenses.  Gage  v.  Con- 
sumers' Electric  Light  Co.  (1901)  194  111.  30,  64  N.  E.  653;  Harts  v. 
Glad  (1917)  279  111.  485,  117  N.  E.  68.  The  question  therefore  arises, 
whether  this  discrimination  between  heirs  where  there  is  administra- 
tion, and  heirs  where  there  is  not  administration,  requiring  registra- 
tion of  titles  in  the  former  case,  and  not  in  the  latter,  is  constitutional. 
Classification  to  be  valid  need  only  be  reasonable.  Bells  Gap  R.  R.  v. 
Pennsylvania  (1889)  134  U.  S.  232,  10  Sup.  Ct.  533;  German  Alli- 
ance Ins.  Co.  v.  Kansas  (1913)  233  U.  S.  389,  34  Sup.  Ct.  612.  Estates 
where  there  is  administration  come  under  the  control  of  the  state, 
through  the  jurisdiction  of  the  probate  courts,  whose  province  it  is 
to  deal  with  and  adjust  the  various  and  conflicting  interests  concern- 
ing the  estate.  Title  registration  is  a  means  of  adjusting  certain  of 
these  interests  and  can,  on  that  ground,  be  considered  as  a  proper  in- 
cident to  administration.  From  this  viewpoint,  the  exclusive  applica- 
tion of  compulsory  registration  to  cases  where  there  is  administration 
would  seem  justifiable  and  not  unconstitutional.  The  procedure  under 
the  statute  is  also  objected  to  as  furnishing  no  standard  as  to  what 
shall  be  such  a  hardship  as  to  justify  the  excusing  of  an  executor 
from  having  the  title  registered.  But  the  delegation  of  discretionary 
power  to  a  single  individual,  Wilson  v.  Eureka  City  (1898)  173  U.  S. 
32,  19  Sup.  Ct.  317,  or  to  a  board,  Gundling  v.  Chicago  (1900)  177 
IT.  S.  183,  20  Sup.  Ct.  633,  has  been  upheld  as  constitutional  although 
the  standards  by  which  they  were  to  act  wore  not  established  by  the 
legislature.  The  presumption  is  in  favor  of  a  reasonable  exercise  of 
the  delegated  power,  Luberman  v.  Van  de  Cair  (1905)  199  U.  S. 
552,  26  Sup.  Ct.  144;  Western  Union  Tel.  Co.  v.  Richmond  (1912)  224 
U.  S.  160,  32  Sup.  Ct.  449,  and  it  is  only  in  the  case  of  its  systematic 
abuse  that  the  delegation  is  unconstitutional.  Fisher  v.  St.  Louis 
(1903)  194  U.  S.  361,  24  Sup.  Ct.  673;  cf.  Yick  Wo  v.  Hopkins  (1886) 
118  U.  S.  356,  6  Sup.  Ct.  1064.  Where  the  delegation  of  power  calls  for 
discretion  of  a  judicial  nature,  as  in  the  principal  case,  it  has  gen- 
erally been  upheld.  Gundling  v.  Chicago,  supra.  It  is  submitted  that 
the  decision  in  the  principal  case  is  questionable. 

Constitutional  Law — Due  Process — Criminal  Law — Overt  Act. — 
Defendant  was  indicted  under  a  statute  (Okla.  Sess.  Laws,  1913,  c.  26 
§  4)  making  criminal  the  keeping  of  a  place  with  intent  or  for  the 
purpose  of  manufacturing,  selling  or  giving  away  spirituous  liquors. 
Held,  the  statute  was  unconstitutional.  Proctor  v.  State  (Okla.  1918) 
176  Pac.  771. 

At  common  law  the  concurrence  of  a  criminal  mind  and  a  criminal 
act  was  necessary  to  constitute  a  crime,  and  of  a  bare  intent  the  courts 
would  not  take  cognizance.  1  Bishop,  New  Criminal  Law  (8th  Ed.) 
§§  204,  285;  May,  Crimes  (3rd  Ed.)  §  5;  see  Ex  Parte  Smith  (1896) 
135  Mo.  223,  36  S.  W.  628.  Still,  the  state  has  the  undoubted  au- 
thority to  define  crimes  under  its  police  power,  Shevlin-Carpenter  Co. 
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v.  Minnesota  (1910)  218  U.  S.  57,  30  Sup.  Ct.  663;  the  legislative 
discretion  being  subject  only  to  constitutional  restrictions.  Peo- 
ple v.  West  (1887)  106  N.  Y.  293,  12  N.  E.  610.  Thus,  it  has  been 
held  that  intent  can  be  eliminated  from  offences  in  which  the  public 
is  so  interested  as  to  require  that  one  committing  the  prohibited  act 
do  so  at  his  peril,  without  regard  to  his  actual  good  faith;  Shevlin- 
Carpenter  Co.  v.  Minnesota,  supra;  People  v.  West,  supra;  and  this 
even  though  the  act  so  punished  be  defined  as  a  mere  keeping  or  pos- 
session of  certain  articles.  Crane  v.  Campbell  (1917)  245  U.  S.  304,  38 
Sup.  Ct.  98;  Ex  Parte  Mon  Lucie  (1896)  29  Oregon  421,  44  Pac. 
693.  It  would  seem,  however,  that  where  a  mere  keeping  is  the  pro- 
hibited act,  it  ought  to  be  of  an  article  the  possession  of  which  would 
raise  a  reasonable  inference  of  guilt,  cf.  Crane  v.  Campbell,  supra; 
Ex  Parte  Mon  Luck,  supra;  and  not  of  some  innocuous  article.  In 
the  principal  case,  no  fair  inference  of  guilt  is  raised  by  the  simple 
occupation  of  a  place,  nor  is  such  occupation,  in  any  proper  sense,  the 
proximate  cause  of  the  evil  sought  to  be  prevented,  so  as  to  warrant 
its  prohibition  as  a  reasonable  and  necessary  means  of  effecting  the 
desirable  end.  Hence,  the  statute  was  an  unjustifiable  invasion  of 
personal  liberty  and  private  property  and  the  case  was  properly  de- 
cided. 


Constitutional  Law — Federal  Courts — Jurisdiction. — Plaintiff,  a 
Missouri  corporation,  contracted  with  the  United  States  for  the  manu- 
facture of  munitions  of  war  out  of  government  supplies.  It  filed  a 
bill  in  the  Federal  Court  to  enjoin  the  instigation  of  a  strike  by  de- 
fendant labor  union.  Held,  the  Federal  Court  has  jurisdiction  since 
the  plaintiff  in  doing  government  work  is  acting  under  the  laws  of 
the  United  States  to  as  full  an  extent  as  though  it  had  been  in- 
corporated under  a  national  law.  Wagner  Electric  Mfg.  Co.  v.  District 
Lodge  No.  9,  International  Ass'n.  of  Machinists  (D.  C.  1918)  252 
Fed.  597. 

The  jurisdiction  of  the  Federal  Court  is  limited  to  the  specific  pro- 
visions marked  out  in  the  United  States  Constitution,  Art.  Ill,  §  2, 
Clauses  1  &  2,  see  Amendments,  Art.  10;  and  extends  to  "all  cases 

*  *    *    arising    under    *    *    *    the   laws    of   the    United    States 

*  *  *"  It  is  now  well  established  that  such  a  case  is  one  "in 
which  the  validity,  construction,  or  effect  of  some  United  States  law 
is  involved  and  upon  the  determination  of  which  the  case  depends". 
Postal  Tel.  etc.  Co.  v.  Nolan  (1917)  240  Fed.  754;  Hull  v.  Burr  (1914) 
234  U.  S.  712,  34  Sup.  Ct.  892;  cf.  St.  Anthony  .Church  etc.  v.  Pennsyl- 
vania Ry.  (1915)  237  U.  S.  575,  35  Sup.  Ct.  729.  It  has  long  been 
recognized,  it  is  true,  that  a  corporation  organized  by  an  act  of  Con- 
gress may  sue,  Osborn  v.  United  States  Bank  (1824)  22  U.  S.  738,  or 
be  sued  in  a  federal  court,  Union  Timber  Products  Co.  v.  United 
States  Shipping  Board  etc.  (1918)  252  Fed.  320;  see  Bankers  Trust 
Co.  v.  Texas  &  Pac.  Ry.  (1915)  241  U.  S.  295,  36  Sup.  Ct.  569,  but 
the  theory  of  this  as  laid  down  by  Justice  Marshall  in  Osborn  v.  United 
States  Bank,  supra,  at  p.  824,  825,  is  that  in  any  suit  involving  a 
corporation  so  created  the  federal  law  of  the  corporation  itself  is 
"the  first  ingredient  in  the  case"  and  from  it  all  the  rights,  pow- 
ers, duties,  and  obligations  of  the  corporation  flow;  hence,  whether  the 
law  itself  is  in  dispute  or  not,  is  immaterial.  This  reasoning,  though 
accepted  and  followed,  Pacific  R.  R.  Removal  Cases  (1885)  115  U.  S. 
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1,  5  Sup.  Ct.  1113;  see  Bankers  Trust  Co.  v.  Texas  &  Pac.  Ry.,  supra, 
goes  very  far  and  cannot  in  reason  be  extended  to  the  principal  case 
in  which  no  federal  act  either  of  incorporation  or  otherwise  is  directly 
or  indirectly  involved.  The  fact  that  the  United  States  government 
is  intimately  concerned  in  the  case  is  not  ground  for  federal  jurisdic- 
tion nor  can  the  United  States  be  regarded  by  any  stretch  of  the  im- 
agination as  a  "party  to  the  suit"  for  it  is  not  a  party  to  the  record. 
2  Story  on  the  Constitution  (5th  ed.)  §  1688.  It  is  submitted  that 
the  ground  asserted  for  federal  jurisdiction  in  the  principal  case  is 
untenable,  has  no  basis  either  in  theory  or  in  authority,  and  is  prob- 
ably the  result  of  an  unwarranted  and  uncalled  for  assumption  of 
''war  power". 

Constitutional  Law — Freedom  of  Contract — Tipping. — A  state  stat- 
ute prohibited  an  employer  from  entering  into  a  contract  with  an 
employee  whereby  the  latter  was  required  to  surrender  all  tips.  Held, 
one  judge  dissenting,  the  statute  was  unconstitutional.  Ex  parte  Farb 
(Cal.  1918)  174  Pac.  320. 

The  right  of  personal  liberty  and  private  property  in  the  constitu- 
tional sense  includes  the  right  to  enter  into  contracts  for  personal 
service.  Truax  v.  Raich  (1915)  239  U.  S.  33,  36  Sup.  C$.  17.  The 
"freedom  of  contract",  however,  is  not  absolute,  but  subject  to  the 
restraints  of  the  legislature  in  the  exercise  of  the  police  power.  Erie 
Ry.  v.  Williams  (1914)  233  U.  S.  685,  34  Sup.  Ct.  761.  From  this 
source  is  derived  the  constitutional  power  of  the  legislature  to  protect 
the  public  against  fraudulent  practices.  Cooley,  Constitutional  Limi- 
tations (7th  ed.)  886.  Regulations  of  this  sort  are  directed  against 
the  sale  of  simulated  commodities,  People  v.  Arensberg  (1887)  105  N. 
Y.  123,  11  N.  E.  277 ;  the  suppression  of  evils  in  trades  furnishing  op- 
portunities for  abuse,  as  peddling,  Emert  v.  Missouri  (1895)  156  U.  S. 
296,  15  Sup.  Ct.  367;  and  businesses  of  a  fiduciary  nature,  as  ware- 
houses, IF.  W.  Cargill  Co.  v.  Minnesota  (1901)  180  U.  S.  452,  21 
Sup.  Ct.  423;  Freund,  Police  Power,  §§  272  et  seq.  It  does  not  seem  that 
the  instant  case  presents  a  situation  of  fraud  upon  the  public.  The 
fact  that  the  employer  was  the  ultimate  recipient  of  the  tips  will  not 
deprive  the  employee  of  the  benefits  of  a  higher  wage  and  continued 
employment.  And  it  is  a  fact  of  ordinary  knowledge  that  not  infre- 
quently the  lesser  or  greater  portion  of  the  tips  is  destined  for  the 
pockets  of  others  than  the  immediate  donee.  The  support  of  the  Stat- 
ute may  be  urged  on  the  further  ground  of  the  prevention  of  the 
economic  oppression  of  the  employee.  The  courts  have  upheld  stat- 
utes requiring  the  payment  of  employees  at  stated  intervals,  Erie  Ry. 
v.  Williams,  supra,  and  with  money  instead  of  store  checks,  Knoxville 
v.  Harbison  (1901)  183  U.  S.  13,  22  Sup.  Ct.  1;  providing  a  fair  basis 
for  measuring  wages,  McLean  v.  Arkansas  (1909)  211  U.  S.  539,  29 
Sup.  Ct.  206;  prohibiting  the  assignment  of  wages,  Mutual  Loan  Co. 
v.  Martell  (1911)  222  U.  S.  225,  32  Sup.  Ct.  74;  and  setting  a  mini- 
mum wages  in  certain  instances.  Stettler  v.  O'Hara  (1914)  69  Ore. 
519,  139  Pac.  243,  aff'd.  243  U.  S.  629,  37  Sup.  Ct.  475.  The  tip,  how- 
ever, is  hardly  such  an  incident  of  the  employee's  welfare  as  to  make 
the  surrender  of  it  a  subject  of  legislative  interference.  The  Court  in 
the  principal  case  intimated  that  the  legislature  might  well  stop  the 
custom  of  tipping  entirely.  It  seems,  moreover,  that  the  employee 
would  gain  indirectly,  by  a  contract  with  the  employer,  as  an  increased 
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wage,  what  he  should  otherwise  acquire  directly  by  a  retention  of  the 
tip  if  the  statute  were  upheld.  It  is  submitted  that  the  principal 
case  is  sound. 

Contracts — Physician's  Services — Amount  of  Compensation. — 
Plaintiff  rendered  medical  services  to  A  at  the  request  of  defendant's 
testator  and  sued  for  their  value.  Held,  in  determining  the  value  of 
plaintiff's  services  it  was  proper  to  consider  the  size  of  tbe  decedent's 
estate  in  view  of  a  general  usage  among  physicians  to  regulate  their 
fees  according  to  their  patients'  ability  to  pay.  Succession  of  Levitan 
(La.  1918)  79  So.  829. 

Where  a  physician  renders  services  to  a  patient  without  an  ex- 
press contract,  the  courts  have,  as  a  general  rule,  failed  clearly  to 
distinguish  between  those  cases  where  recovery  should  be  had  on  quasi- 
contractual  grounds  and  those  where  a  contract  implied  in  fact  has 
arisen.  In  all  cases  they  have  adopted  as  a  test  of  a  reasonable  com- 
pensation the  ability  and  experience  of  the  physician,  the  nature  of 
his  services,  the  time  spont  in  performing  them  and  the  amounts 
received  for  like  services  t>y  physicians  of  similar  professional  stand- 
ing. See  Jonas  v.  King  (1886)  81  Ala.  285,  1  So.  591;  Saffin  v.  Thomas 
(1894)  8  Oh.  C.  C.  253;  Stockbridge  v.  Crooker  (1852)  34  Me.  349. 
Following  this  test,  the  great  weight  of  authority  holds  that  evidence 
of  the  patient's  ability  to  pay  cannot  be  used  as  a  basis  of  compensa- 
tion, even  though  there  is  a  custom  among  physicians  to  regulate 
their  charges  according  to  the  wealth  of  their  patients.  Robinson  v. 
Campbell  (1878)  47  Iowa  625;  Morrell  v.  Lawrence  (1907)  203  Mo. 
363,  101  S.  W.  571;  contra,  Czarnov)shi  v.  Zeyer  (1883)  35  La.  Ann. 
796;  see  Lange  v.  Kearney  (1889)  51  Hun.  640,  4  N.  Y.  Supp.  14  aff'd. 
(1891)  127  N".  Y.  676,  28  N.  E.  255.  Evidently  where  a  physician  in 
an  emergency  renders  services  to  one  who  is  unconscious  or  otherwise 
unable  to  contract,  compensation  must  be  based  on  a  quasi-contract- 
ual obligation  alone  and  the  patient's  wealth  is  not  a  factor  entering 
into  the  determination  of  reasonable  value.  Cotnam  v.  Wisdom  (1907) 
83  Ark.  601,  104  S.  W.  164;  8  Columbia  Law  Kev.  58.  But  in  the 
instant  case,  as  well  as  in  all  others  where  services  were  rendered  at 
the  request  of  the  patient,  recovery  should  be  had  on  a  contract  im- 
plied in  fact  and  not  in  quasi-contract.  See  Cotnam  v.  Wisdom,  supra. 
Such  an  action  being  based  entirely  on  the  intention  of  the  parties, 
Hertzog  v.  Hertzog  (1857)  29  Pa.  St.  465,  a  general  custom  among 
physicians  to  regulate  their  fees  according  to  the  ability  of  their 
patients  to  pay,  or  even  a  habit  of  the  particular  physician  to  do  so, 
if  known  to  the  defendant,  should  be  admitted  to  show  what  charges 
the  parties  contemplated  when  making  the  contract.  Upon  this  reas- 
oning, suggested  in  Morrissett  v.  Wood  (1899)  123  Ala.  384,  26  So. 
307  and  Lange  v.  Kearney,  supra,  the  principal  case  would  seem  sound 
though  not  .in  accord  with  the  weight  of  authority. 

Equity — Injunction  to  Protect  the  Right  of  Property  in  News. 
— The  complainant  collected  news  at  great  expense  for  distribution 
among  its  members.  The  defendant  made  a  practice  of  taking  com- 
plainant's news  reports,  published  in  early  editions  or  on  bulletin 
boards,  rewriting  them,  and  then  transmitting  this  pirated  news  to  its 
own  customers,  who  would  in  this  manner  procure  and  publish  it  before 
the  members  of  the  Associated  Press  in  the  same  locality.     Held,  three 
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judges  dissenting,  the  defendants  were  properly  enjoined  from  publish- 
ing the  news  thus  obtained,  since  the  complainant  had  a  "quasi- 
property"  in  the  news  for  a  limited  time  even  after  its  earlier  publica- 
tion and  its  appropriation  was  unfair  competition.  International  News 
Service  v.  Associated  Press  (1918)  248  U.  S.  215,  39  Sup.  Ct.  68. 
For  a  discussion  of  this  case  see  17  Columbia  Law  Rev.  257. 

Executors — Obligation  Upon  Contract  of  Decedent — Liability. — A 
decedent  held  a  contract  for  the  erection  of  a  building  which  was 
practically  completed  at  the  time  of  his  death.  His  widow  as  execu- 
trix borrowed  money  from  the  plaintiff,  a  bank,  giving  two  promissory 
notes  signed  "Lulu  M.  Betts,  Ex."  The  proceeds  of  these  notes  went 
in  partial  payment  for  labor  and  materials  used  in  the  construction  of 
the  building.  Afterward  the  executrix  turned  over  the  contract  to  the 
surety  company  which  had  guaranteed  its  performance  and  they  com- 
pleted it.  The  bank's  claim  on  the  promissory  notes  was  presented  and 
filed  against  the  estate  which  was  insolvent.  Held,  the  notes  were  not 
a  valid  claim  against  the  estate.  Exchange  Nat'l.  Bank  v.  Betts'  Estate 
(Kan.  1918)  176  Pac.  660. 

It  is  well  settled  that  executors  have  no  power  to  bind  estates  by 
their  own  contracts  even  if  for  the  benefit  of  such  estates.  Moreover, 
executors  are  liable  personally  upon  the  contracts  which  they  attempt 
to  make  in  their  official  capacity.  See  Sterrett  v.  Barker  (1897)  119 
Cal.  492,  51  Pac.  605;  Boggs  v.  Wann  (C.  C.  1893)  58  Fed.  681.  The 
fact  that  they  are  authorized  to  carry  on  the  business  of  their  testators 
or  required  to  complete  their  contracts  does  not  alter  this  rule.  Jahp 
v.  Bradley  (1914)  185  111.  App.  215;  Thompson  v.  Canterbury  (C.  C. 
1891)  12  Fed.  485;  see  Durkin  v.  Langley  (1896)  167  Mass.  577,  46 
N.  E.  119.  This  rule  as  to  individual  liability  does  not  preclude  the 
representative's  right  to  reimbursement  out  of  the  assets  of  the  estate. 
See  Hullett  v.  Hood  (1895)  109  Ala.  345,  19  So.  419;  Millard  v.  Harris 
(1887)  119  HI.  185,  10  K  E.  387.  If  the  estate  is  insolvent  the 
demands  against  it  are  usually  classified  according  to  a  priority  estab- 
lished by  statute.  In  the  Kansas  statute  the  expenses  of  administra- 
tion together  with  the  wages  of  servants  are  second  only  to  funeral 
expenses  in  order  of  priority.  Mcintosh,  Gen.  Stat,  of  Kan.,  1915,  c  35, 
Art.  V,  §4569.  Inasmuch  as  the  Kansas  court  has  interpreted  the 
wages  of  servants  to  include  those  of  a  clerk  employed  in  decedent's 
business,  Cawood  v.  Wolfley  (1896)  56  Kan.  281,  43  Pac.  236,  it  would 
seem  that  the  claims  for  labor  which  were  paid  by  this  executrix  would 
be  entitled  to  a  priority  in  payment  out  of  the  assets  of  the  estate. 
But  the  estate  might  not  be  able  to  pay  more  than  a  small  pro  rata 
share  even  to  a  preferred  class  of  creditors.  Therefore,  the  .ct  of  the 
executrix  would  be  very  imprudent  in  paying  this  claim  before  others, 
and  she  would  not  be  allowed  reimbursement  to  the  injury  of  the  other 
creditors  of  the  same  class.  Jackson  v.  Wood  (1895)  108  Ala.  209,  19 
So.  312.  Where,  however,  the  executor  is  insolvent  the  creditors  who 
have  contracted  with  him  for  the  benefit  of  the  estate  may  despite  his 
personal  liability,  have  relief  in  equity  against  the  estate,  In  re  Frith 
(1902)  1  Ch.  342;  Thompson  v.  Smith  (1887)  64  N.  H.  412;  Long  v. 
Rodman  (1877)  58  Ind.  58;  Edwards  v.  Love  (1886)  94  N.  C.  365; 
see  Clapp  v.  Clapp  (1887)  44  Hun  451;  Pike  v.  Thomas  (Ark.  1898) 
47  S.  W.  110.  But  there  is  no  evidence  in  the  principal  case  that  the 
executrix  was  insolvent.  The  case  is,  therefore,  sound  and  well  estab- 
lished by  authority. 
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Insurance — Lien  on  Policy — Interest  of  Beneficiary. — The  insured 
in  a  life  policy,  in  which  the  right  to  change  the  beneficiary  was 
reserved,  paid  the  premium  by  acknowledging  a  loan  and  creating 
a  lien  on  the  policy  as  security.  He  subsequently  defaulted.  Held, 
the  lien  was  prior  to  the  claim  of  the  beneficiary.  Rawls  v.  Pennsyl- 
vania Mut.  Life  Ins.  Co.  of  Philadelphia  (C.  C.  A.  Fifth  Circuit  1918) 
253  Fed.  725. 

The  weight  of  authority  supports  the  rule  that  the  interest  of  the 
beneficiary  of  a  life  policy  becomes  vested  and  indefeasible  with  the 
issuance  of  the  policy.  Joyce,  Insurance  (2nd.  Ed.)  §  730;  12 
Columbia  Law  Rev.  551.  But,  when  the  insured  is  given  the  right  to 
change  the  beneficiary  by  the  terms  of  the  policy  itself,  Hopkins  v. 
Northern  Life  Assur.  Co.  (1900)  99  Fed.  199,  or  by  the  rules  governing 
mutual  benefit  societies,  see  Masonic  Mutual  Ben.  Society  of  Ind.  V. 
Burkhart  (1886)  110  Ind.  189,  10  N.  E.  79,  or  by  statute,  cf.  Hopkins  v. 
Northern  Life  Assur.  Co.,  supra,  the  interest  of  the  beneficiary  becomes 
a  mere  expectancy  which  does  not  vest  until  the  death  of  the  insured, 
with  the  policy  unchanged.  Malone  v.  Cohen  (C.  C.  A.  1916),  236 
Fed.  882,  Hopkins  v.  Northern  Life  Ins.  Co.,  supra;  but  see  Indiana 
Mutual  Life  Ins.  Co.  v.  McGinnis  (1913)  180  Ind.  9,  101  N.  E.  289. 
This  interest  is  neither  assignable  nor  devisable,  see  Mich.  Mutual 
Benefit  Association  v.  Rolfe  (1887),  76  Mich.  146,  42  N".  W.  1094,  and 
is  destroyed  by  the  death  of  the  beneficiary  before  that  of  the  insured. 
Martin  v.  Modern  Woodmen  of  America  (1912)  253  111.  400,  97  N.  E. 
693.  It  would  seem,  therefore,  that  the  right  to  change  the  beneficiary 
should  give  the  insured  complete  control  of  the  policy,  see  Mutual 
Benefit  Life  Ins.  Co.  v.  Sivett  (D.  C.  1915)  222  Fed.  200;  but  see  Muller 
v.  Penn.  Mutual  Life  Ins.  Co.  (1916),  62  Col.  45,  161  Pac.  148.  Some 
courts  insist  that  the  interest  of  the  beneficiary  can  be  affected  or 
destroyed,  only  in  the  manner  and  form  prescribed  by  the  policy. 
Deal  x.  Deal  (1911)  87  S.  C.  395,  69  S.  E.  886,  Sullivan  v.  Maroney 
(1909)  76  N.  E.  Eq.  104,  73  Atl.  842.  Others  hold  that  this  contingent 
interest  is  destroyed  by  an  assignment  of  the  policy,  see  Cornell  v. 
Mutual  Life  Ins.  Co.  of  New  York  (1914)  179  Mo.  App.  420,  165  S.  W. 
588,  or  by  the  cancellation  or  surrender  of  it  for  a  new  policy  in  which  a 
new  beneficiary  is  named,  cf.  Garner  v.  Germania  Life  Ins.  Co.  (1885) 
17  Abb.  N.  Cas.  7;  but  see  Holder  v.  Prudential  Life  Ins.  Co.  (1907) 
77  S.  C.  299,  57  S.  E.  853.  It  seems  that  the  insured  could  voluntarily 
have  assigned  the  policy  to  his  creditors,  since  the  right  to  the  policy 
or  its  cash  surrender  value  passes  to  the  trustee  in  bankruptcy.  Malone 
v.  Cohen,  supra;  In  re.  Shoemaker  (D.  C.  1915)  225  Fed.  329.  There- 
fore there  is  no  good  reason  why  he  could  not  give  a  lien  on  the  policy  to 
one  creditor,  the  insurer,  to  secure  a  loan  as  in  the  principal  case. 
Cruise  v.  Illinois  Life  Ins.  Co.  (1906)  122  Ky.  572,  92  S.  W.  560, 
Mutual  Life  Ins.  Co.  v.  Twyman  (1906)  122  Ky.  513,  92  S.  W.  335. 
To  hold  otherwise  is  to  insist  on  a  matter  of  form  and  to  require  the 
insured  before  creating  a  lien  on  the  policy  to  go  through  the  form  of 
making  himself  or  his  estate  the  beneficiary. 

Insurance — Workmen's  Compensation — Change  of  Interest. — A 
Workmen's  Compensation  insurance  policy  contained  a  condition  that 
no  assignment  or  change  of  interest  under  the  policy  shall  bind  the 
insurer  unless  its  consent  shall  be  endorsed  on  the  policy.  Held,  the 
insurer  is  not  liable  for  an  injury  to  an  employee  which  occurred  after 
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the  death  of  the  husband,  and  before  the  transfer  of  the  policy  to  his 
wife,  who  succeeded  to  and  continued  the  business.  Kolb  v.  Brummer 
(App.  Div.  3rd  Dept.  1918)  173  N.  Y.  Supp.  72. 

Insurance  is  a  conditional  personal  contract,  whatever  the  subject 
matter  may  be,  1  Joyce,  Insurance  (2nd  ed.)  §§  22,  23,  and  this  is  un- 
doubtedly true  of  workmen's  compensation  insurance.  The  insurer 
can  say  with  whom  he  will  contract  and  is  not  bound  to  accept  under 
the  policy  any  person  to  whom  the  insured  may  transfer  his  property. 
See  Hunt  v.  Springfield  Fire  &  Marine  Ins.  Co.  (1904)  196  U.  S.  47,  25 
Sup.  Ct.  179.  The  policy  is  subject  to  all  the  lawful  conditions  which 
it  contains.  Allen  v.  German  American  Life  Ins.  Co.  (1890)  123  N. 
Y.  6,  25  N.  E.  309;  Dwight  v.  Germanic  Life  Ins.  Co.  (1886)  103  N.  Y. 
341,  8  N.  E.  654.  A  condition  against  a  change  of  interest  is  lawful, 
see  Sherwood  v.  Agricultural  Ins.  Co.  (1873)  73  N.  Y.  447,  and  the 
death  of  the  insured  is  a  change  of  interest  within  the  meaning  of  such 
condition.  Matter  of  Bine  v.  Woolworth  (1883)  93  N.  Y.  75;  Sher- 
wood v.  Agricultural  Ins.  Co.,  supra.  Generally  the  death  of  a  party 
terminates  a  personal  contract,  Sargent  v.  McLeod  (1913)  209  N.  Y. 
360,  103  N.  E.  164,  because  of  a  condition  implied,  Lacy  v.  Getman 
(1890)  119  N.  Y  109,  23  N.  E.  452,  or  expressed,  as  in  the  principal 
case.  Matter  of  Hine  v.  Woolworth,  supra.  Furthermore,  the  ter- 
mination of  a  policy,  because  of  the  happening  of  an  expressed  condi- 
tion is  not  a  "cancellation"  within  the  meaning  of  Sec.  54,  subd.  5 
of  the  New  York  Workmen's  Compensation  Act,  requiring  the  in- 
surer to  give  ten  days  notice  before  the  cancellation  of  the  policy. 
Consequently,  any  liability  of  the  insurance  company  must  have  arisen 
by  virtue  of  a  new  contract  with  the  wife,  which  was  made  in  this 
case,  after  the  injury  to  the  employee.  Since  the  power  given  the 
employee  to  sue  under  the  policy,  does  not  give  him  a  better  right  of 
action  than  his  employer  has,  Northern  Employers  Mut.  Indemnity 
Co.  v.  Kniven  (1902)  18  T.  L.  R.  504,  the  decision  seems  sound.  And, 
6inco  the  statute  makes  the  employer  primarily  liable,  Workmen's 
Compensation  Act,  N.  Y.  Consol.  Laws  c.  67,  this  holding  does  not 
deprive  the  employee  of  the  protection  guaranteed  to  him  by  the  act. 


Interstate  Commerce — Reed  Amendment — Conditional  Prohibition 
by  Congress. — A  statute  of  West  Virginia  prohibits  the  sale  and 
manufacture  of  liquor,  but  permits  a  person  to  bring  into  the  state 
a  quart  of  liquor  in  any  period  of  thirty  days,  for  personal  use.  De- 
fendant carried  a  quart  of  liquor  into  the  state  of  West  Virginia  for 
this  purpose.  He  was  tried  under  the  Reed  Amendment,  Comp.  Stat., 
1918,  §§  8739a,  10387a,  103S7c,  which  makes  it  a  crime  for  one  to 
carry  any  liquor  into  a  state  which  prohibits  the  sale  and  manufac- 
ture thereof.  Held,  two  justices  dissenting,  that  the  Reed  Amendment 
was  constitutional  and  that  the  conflicting  state  law  must  give  way 
to  the  federal  act.    United  States  v.  Hill  (1919)  39  Sup.  Ct.  143. 

Carriage  of  property  upon  the  person  constitutes  commerce  within 
the  commerce  clause.  See  United  States  v.  Chavez  (1912)  228  U.  S. 
525,  33  Sup.  Ct.  595.  Consequently,  the  power  of  Congress  to  regulate 
this  practice  is  supreme.  Gloucester  Ferry  Co.  v.  Pennsylvania  (1884) 
114  U.  S.  196,  5  Sup.-Ct.  826;  Gibbons  v.  Ogden  (1824)  22  U.  S.  1. 
It  has  been  held  repeatedly  that  under  some  circumstances  this  regula- 
tion may  properly  take  the  form  of  prohibition.  See  Hoke  v.  United 
States  (1913)  227  U.  S.  308,  33  Sup.  Ct.  281;  Lottery  Case  (1902)  188 
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U.  S.  321,  23  Sup.  Ct.  321.   The  only  limitation  that  the  courts  might 
properly  place  upon  this  power  is  that  such  regulation  must  not  be 
irrational  or  unreasonable.    Cooke,  "Nature  and  Scope  of  the  Power 
of  Congress  to  Regulate  Commerce",  11  Columbia  Law  Rev.  51,  54; 
See  Thayer,  Legal  Essays,  36  n.  1.     Hence,  there  is  little  doubt  that 
Congress  could  have   placed   an   absolute   prohibition   upon   the  car- 
riage of  all  intoxicants  in  interstate  commerce.     See  Clark  Distilling 
Co.  v.  Western  Maryland  By.  (1916)  242  U.  S.  311,  37  Sup.  Ct.  180. 
Such  a  conclusion  would  follow,  even  under  the  test  laid  down  in 
Hammer  v.  Dagenhart  (1918)  248  U.  S.  251,  38  Sup.  Ct.  529,  that  the 
regulation  must  be  of  distribution  and  not  of  production.     But  the 
fact  that  Congress  has  done  less  than  this,  by  making  its  prohibition 
conditioned  upon  the  state's  statute,  should  make  no  difference  for  the 
greater  power  certainly  includes  the  lesser.    Clark  Distilling   Co.  v. 
Western  Maryland  By.,  supra;   cf.  Hanover  Nat'l.   Bank  v.   Moyses 
(1901)  186  U.  S.  181,  22  Sup.  Ct.  857.    The  argument  that  conditional 
prohibition  is  invalid  because  it  is  lacking  in  uniformity  is  unsound, 
for  there  is  no  lack  of  uniformity  in  the  act  itself,  but  only  in  the 
conditions  to  which  it  applies.    Clark  Distilling  Co.  v.  Western  Mary- 
land By.,  supra,  and  furthermore,  there  is  no  requirement  in  the  Con- 
stitution   that    regulation    shall    be    uniform    throughout    the    United 
States.     Powell.  "The  Validity  of  State  Legislation  under  the  Webb- 
Kenyon  Law",  II  Southern  Law  Quarterly,  112,  114.    Hence,  the  ma- 
jority decision  in  the  principal  case  is  clearly  sound.     The  fact  that 
the  federal  act  conflicted  with  a  state  statute  is  immaterial,  for  once 
Congress  acts,   within   its  authority,  all  conflicting  state  laws  must 
give  way.    Seaboard  Air  Line  v.  Horton  (1913)  233  U.  S.  492,  34  Sup. 
Ct.  635;   Gulf,  Colorado,  etc.  By.  v.  Hefly  (189*)   158  U.   S.  98,  15 
Sup.  Ct.  802. 

Larceny — Intoxication — Concurrence  of  Taking  and  Intent. — De- 
fendant took  money  from  the  complainant  while  the  defendant  was 
too  drunk  to  know  what  he  was  doing.  Upon  becoming  sober,  the  de- 
fendant decided  to  keep  the  money.  Held,  he  was  guilty  of  larceny. 
May  v.  State  (Ala.  1918)  79  So.  677. 

Since  larceny  is  a  crime  requiring  a  specific  intent,  one  who  be- 
cause of  intoxication  is  unable  to  entertain  the  necessary  intent  can- 
not be  convicted,  People  v.  Walker  (1878)  38  Mich.  156;  see  Wood  v. 
State  (1879)  34  Ark.  341,  the  theory  being,  not  that  drunkenness  ex- 
cuses responsibility,  but  that  the  crime  has  not  in  fact  been  com- 
mitted. See  State  v.  Kavanaugh  (1902)  20  Del.  131,  53  Atl.  335.  Some 
courts  imply  the  necessary  intent  from  the  mere  fact  of  voluntary  in- 
toxication, Dawson  v.  State  (1861)  16  Ind.  428;  O  Herrin  v.  State 
(1860)  14  Ind.  420,  but  there  would  seem  to  be  no  justification  for 
this.  So  in  the  instant  case,  no  crime  having  been  committed  at  the 
time  of  the  taking,  the  question  remains  whether  a  subsequent  in- 
tent to  steal  will  operate  to  convict  the  defendant  of  larceny.  Fol- 
lowing the  general  rule  that  to  commit  larceny  the  intent  must  ex- 
ist at  the  time  of  the  taking,  Cooper  v.  Commonwealth  (1901)  110 
Ky.  123,  60  S.  W.  938,  it  is  held  that  one  who  takes  property  in  good 
faith,  either  by  mistake,  Wilson  v.  State  (1910)  96  Ark.  148,  131  S.  W. 
336;  Cooper  v.  Commonwealth,  supra;  contra,  State  v.  Ducker  (1880) 
8  Ore.  394,  or  by  finding,  Bansom  v.  State  (1852)  22  Conn.  153,  will 
not  be  made  guilty  of  larceny  by  an  intention  to  retain  the  same  sub- 
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sequently  formed.  But  where  one  obtains  possession  of  property  by 
fraud,  or  by  a  tortious  taking,  a  few  jurisdictions  maintain  that  a 
subsequent  intent  to  appropriate  the  property  will  serve  to  convict 
the  defendant.  State  v.  Coombs  (1868)  55  Me.  477;  Commonwealth 
v  White  (1853)  65  Mass.  483;  contra,  Cody  v.  State  (1898)  39  Tex. 
Cr.  Kep.  236,  45  S.  W.  568;  State  v.  Riggs  (1902)  8  Idaho  630,  70 
Pac.  947.  These  cases  impliedly  accept  the  common  law  rule  that  the 
taking  and  intent  must  be  concurrent,  but  satisfy  this  requirement  by 
adopting  the  old  English  doctrine  of  "continuing  trespasses"  laid  down 
in  Regina  v.  Riley  (1853)  1  Dearsly's  C.  C.  149.  The  basis  of  this 
rule  is  that  a  new  trespass  on  the  owner  is  committed  at  every  in- 
stant that  the  taker  has  possession.  The  result  is  that  when  the  felon- 
ious intent  arises  the  taking  and  intent  are  concurrent.  See  State  v. 
Coombs,  supra.  But  this  doctrine  fails  to  recognize  that  after  the  first 
taking,  no  trespass  can  be  committed  save  on  the  possession  of  the 
taker.  Because  of  its  artificial  character,  it  has  been  repudiated  by 
most  courts.  See  Cady  v.  State,  supra;  State  v.  Riggs,  supra.  Many 
jurisdictions  by  statute  prefer  to  dispense  with  the  rule  requiring  con- 
currence of  taking  and  intent  rather  than  to  stretch  the  common  law 
by  the  anomalous  doctrine  of  "continuing  trespasses".  See  Davis  v. 
State  (1898)  54  Neb.  177,  74  N.  W.  599.  It  is  submitted  that  the  in- 
stant case  can  be  supported  neither  on  theory  nor  by  the  weight  of 
authority. 

Workmen's  Compensation  Laws— Illegitimate  Children— Compen- 
sation for  Death  of  Putative  Father. — The  Maine  statute,  Me.  Kev. 
Stat.  c.  50,  entitles  to  compensation  "dependents  of  the  employee" 
and  defines  dependents  as  "members  of  the  employees  family  *  *  * 
who  are  wholly  or  partly  dependent  upon  *  *  *  the  employee  for 
support  at  the  time  of  the  injury",  with  a  conclusive  presumption  of 
entire  dependency  on  behalf  of  "a  child  or  children  *  *  *  upon 
the  parent  with  whom  he  j*  or  they  are  living".  Deceased's  four 
illegitimate  children  were  living  with  him  and  their  mother  and  were 
wholly  dependent  upon  him  for  support  at  the  time  of  his  injury  and 
death.  Held,  although  not  "children"  in  the  statutory  sense,  they 
were  entitled  to  compensation.     Scott's  Case  (Me.  1918)  104  Atl.  794. 

Workmen's  compensation  acts  are  based  on  the  principle  that  the 
risk  of  injury  to  a  worker  is  a  social  one,  the  losses  from  which  should 
be  borne  by  the  community,  1  Honnold,  Workmen's  Compensation  §  2; 
see  Lindebaurr  v.  Weiner  (1916)  94  Misc.  612,  159  N.  Y.  Supp.  987. 
Hence  such  acts  should  be  interpreted  liberally,  to  the  end  of  secur- 
ing the  benefits  they  were  intended  to  accomplish.  In  re  Petrie  (1915) 
215  N.  Y.  335,  109  N.  E.  549;  In  re  Panasuk  (1914)  217  Mass.  589, 
105  N.  E.  368;  contra,  AndrejwsJci  v.  Wolverine  Coal  Co.  (1914)  182 
Mich.  298,  148  N.  W.  684.  It  is  specifically  provided  in  some  compen- 
sation acts  that  illegitimate  children  shall  share  in  their  benefits,  N.  J. 
Comp.  Stat.  1st  Supp.  1645;  6  Edw.  7,  c.  58,  §  13,  and  in  England, 
where  this  is  the  case,  compensation  has  been  allowed  even  to  a  post- 
humous illegitimate  child.  Schofield  v.  Orrell  Colliery  Co.  [1909] 
A.  C.  433.  However,  "child"  or  "children"  as  used  in  the  statutes  is 
construed  to  exclude  illegitimate  children.  Bell  v.  Terry  &  Tench  Co. 
(1917)  177  App.  Div.  123,  163  N.  Y.  Supp.  733;  cf.  Splitdorf  Elec- 
trical Co.  v.  King  (1917)  90  N.  J.  L.  421,  103  Atl.  674.  Hence,  in  the 
principal  case,  dependency  cannot  be  conclusively  presumed.    But  the 
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term  "family"  means  a  collection  of  persons  who  live  in  one  house  and 
under  one  head,  in  a  domestic  relationship,  Bobbins  v.  Bangor  Ry.  & 
Electric  Co.  (1905)  100  Me.  496,  62  Atl.  136;  In  re  Cowden  (1916) 
225  Mass.  66,  113  N.  E.  1036,  and  has  been  held  to  include  illegitimate 
children  living  with  their  putative  father.  Roberts  v.  Whaley  (1916) 
192  Mich.  133,  158  N.  W.  209;  Rutherford  v.  Mothershed  (1906)  42 
Tex.  Civ.  App.  360,  92  S.  W.  1021.  A  "dependent"  is  one  who  looks 
to  another  for  support;  who  is  dependent  upon  him  for  the  ordinary 
necessities  of  life;  Honnold,  op.  cit.  §  70;  Tirre  v.  Bush  Terminal  Co. 
(1916)  172  App.  Div.  386,  158  N.  Y.  Supp.  883;  and  actual  dependency 
is  a  question  of  fact.  Walz  v.  Holbrook,  etc.  Corp.  (1915)  170  App. 
Div.  6,  155  N.  Y.  Supp.  703.  In  view  of  the  above  conceptions  of 
"family"  and  "dependent",  and  of  the  purpose  of  the  act,  it  is  sub- 
mitted that  the  principal  case  is  correctly  and  justly  decided.  Rob- 
erts v.  Whaley,  supra. 
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The  Centennial  History  of  the  Harvard   Law    School,   1817-1917. 
The  Harvard  Law  School  Association.    1918.    pp.  x,  411. 

On  May  17,  1817,  Judge  Isaac  Parker,  then  professor  of  law  at 
Harvard  College,  presented  to  the  Corporation  a  plan  in  writing  for 
a  law  school,  which  was  adopted  by  the  Corporation  on  the  same  day. 
It  was  to  commemorate  the  one  hundredth  anniversary  of  this  event 
that  this  volume  was  written  and  compiled  by  the  Faculty  of  the  Har- 
vard Law  School  with  the  assistance  of  graduates  of  the  school.  It  is  of 
interest  primarily  to  graduates  of  the  Harvard  Law  School,  but  one  need 
not  be  a  Harvard  graduate,  or  indeed  a  member  of  the  legal  profession, 
to  find  its  pages  of  absorbing  interest.  Whether  one  reads  of  the 
early  days  of  the  school  and  of  the  genial  and  kindly  association  of 
teacher  and  student,  when  Judge  Story  returned  annually  from  the 
sessions  of  the  United  States  Supreme  Court  to  take  up  his  lectures 
as  a  law  teacher  and  writer,  or  of  the  later  period  when  Parker  and 
Washburn  were  the  dominating  figures  in  the  school,  or,  finally,  of 
that  epochal  change  in  legal  education  when  Christopher  Columbus 
Langdell  was  called  from  his  law  office  in  New  York  City  to  found  a 
new  educational  system,  the  story  is  a  fascinating  one.  Through  it 
all,  like  a  golden  thread  in  a  tapestry,  runs  the  purpose,  persistent  and 
unfailing,  of  the  college  authorities  to  win  success  by  adherence  to 
the  principles  of  sound  scholarship  and  scientific  method. 

The  environment  for  this  new  educational  experiment  was  a  par- 
ticularly fortunate  one.  The  traditional  New  England  love  of  learn- 
ing and  the  respect  for  scholarship  which  have  been  the  most  precious 
inheritance  of  the  New  England  colleges  and  universities  have  exer- 
cised an  unfailing  influence  on  law  study  at  Cambridge,  and  were 
destined  ultimately  to  place  training  for  the  bar  in  this  country  on  a 
new  and  higher  plane.  The  school  had  the  benefit  of  close  associa- 
tion with  the  bar  of  Massachusetts,  which,  in  the  early  part  of  the 
nineteenth  century,  could  justly  claim  to  be  the  most  scholarly,  if  not 
the  most  distinguished,  in  the  country.  Its  first  professor  was  Isaac 
Parker,  Chief  Justice  of  the  State  of  Massachusetts,  a  man  of  schol- 
arly and  distinguished  reputation.  After  an  incumbency  of  twelve 
years,  he  retired  and  was  succeeded  by  Joseph  Story,  then  Chief 
Justice  of  the  United  States,  who  gave  law  lectures  there  for  sixteen 
years,  until  his  death  in  1845.  Associated  with  Story  during  a  part 
of  this  period  was  Simon  Greenleaf.  Story  was  succeeded  by  Theophi- 
lus  Parsons,  who,  in  association  with  Washburn  and  Joel  Parker,  con- 
ducted the  school  until  the  coming  of  Langdell  in  1870. 

This,  in  brief,  was  the  history  of  the  old  school.  They  were  days 
of  small  beginnings  and  rigid  conservatism  in  thought  and  method. 
The  educational  world  had  not  yet  begun  to  sense  the  inspiration  which 
was  being  breathed  into  it  by  the  study  of  science  and  the  adoption  of 
scientific  method  of  investigation.  But  even  this  period  was  not  with- 
out its  lesson  and  inspiration.  The  charm  and  kindliness  of  Story's 
personality,  his  enthusiasm  for  the  school,  and  his  love  of  the  scien- 
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■  -  -  |e  :'  the  law  enriched  the  live?  of  a  generation  of  students. 
When  extreme  conservatism  and  lack  of  vision,  with  the  consequent 
tendency  to  make  the  work  of  the  school  formal  and  stereotyped,  threat- 
ened its  success,  as  was  the  case  in  the  time  of  Isaac  Parker  and.  again, 
toward  the  close  of  the  Parsons  administration,  we  find  the  Harvard 
governing  body  exercisir.cr  its  influence,  as  always,  in  the  direction 
:  ?ound  scholarship  and  improved  and  more  scientific  methods.  It 
is  a  remarkable,  indeed,  it  is  a  unique  record  among  American  edu- 
cational institutions. 

But  it  remained  for  those  responsible  for  the  development  of  the 
school  to  take  a  still  more"notable  and  courageous  step,  in  the  calling 
of  La:.gdc-ll  to  the  school  in  1870.  That  the  teaching  of  law  was.  in 
itself,  a  profession  in  which  one  might  win  distinction  and  render 
public  service  without  having  first  won  eminence  as  a  judge  or  a 
practitioner  was  a  novel  idea.  But  that  the  student,  notwithstanding 
the  fact  that  he  was  endowed  with  capacity  to  observe  and  to  think, 
should  be  required  to  exercise  those  faculties  in  the  study  of  law  from 
original  sources  was  a  startling  innovation.  To  such  a  program  the 
Harvard   authorities   committed   the  law  school,   when,   in   1S70,  they 

-d  Langdell.  then  an  obscure  lawyer  in  Xew  York  City,  to  become 
the  dean  of  the  Harvard  law  faculty.  Then,  for  the  first  time,  the 
school  adopted  a  definite  program  of  legal  study  arranged  in  proper  se- 
quence. Definite  entrance  requirements  were  established,  and  the  de- 
was  to  be  awarded  only  on  passing  examinations  on  the  subject 
matter  of  each  course.  Then  was  begun  the  gradual  development  of  the 
method  of  instruction  in  law  known  as  the  "case  system''  . 

It  has   taken   the   educational   and   professional    world   some   forty 
years  to  recover  from  the  shock  of  these  changes  and  finally  to  over- 
come the  lingering  doubts  as  to  their  wisdom.      The  history  of  edu- 
I  ion  affords  no  like  example  of  a  complete  and  successful  revolution 
in  educational  methods  in  a  single  generation. 

The  s:  My  of  it  is  well  known.  How  Langdell  gathered  about  him 
a  little  group  of  brilliant  teachers  and  scholars.  Gray.  Ames,  Thayer, 
Ke-::er.  and  Williston ;  how  Ames  and  Keener  gave  to  the  case  sys- 
:  instruction  in  law  a  trend  in  the  direction  of  intellectual  train- 
ing and  development  perhaps  not  originally  contemplated  by  Langdell; 
how  Keener  established  at  Columbia  Law  School  the  case  system  of 
instructioii  and.  by  his  scholarly  attainment  and  remarkable  powers 
as  a  teacher,  stimulated  and  inspired  the  students  of  that  school  and 
made  it  a  powerful  agency  in  spreading  the  new  educational  gospel, 
resulting  in  giving  to  the  school  new  aspirations  and  a  new  intel- 
lectual vigor:  how  Ames,  as  the  successor  of  Langdell.  rounded  out 
and  completed  the  work  of  his  predecessor,  have  become  the  best  known 
traditions  of  the  remarkable  development  of  legal  education  in  this 
country,  not  alone  for  the  graduates  of  Harvard  Law  School,  but  for 
the  students  and  graduate^  of  other  schools  which  have  profited  by 
her  example  and  have  built  upon  the  foundation  which  she  so  firmly 
established.  Graduates  of  Harvard  Law  School  and  lawyers  generally, 
therefore,  will  refer  to  this  book  to  revive  their  recollections  of  these 
traditions,  as  one  renews  his  acquaintance  with  old  friends.  But  the 
book  is  preeminently  one  which  should  be  read  by  all  those  interested 
in  promoting  the  enterprise  of  learning  outside  the  purely  professional 
fields,  for  in  its  pages  one  finds  demonstrated  the  superiority  of  fidel- 

*.o  scholarly  ideals,   as  a  creative    educational    force,    over    those 
tawdry  methods  which  have  too  often  prevailed  in  the  development 
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of  our  educational  institutions,  in  the  competitive  race  for  students, 
and  in  the  endeavor  to  cover,  in  the  brief  period  of  a  university  or 
college  course,  the  entire  field  of  human  knowledge. 

The  book  contains  a  brief  account  of  the  more  recent  history  of 
the  school.  One  could  wish  that  it  were  more  extensive,  especially 
with  reference  to  the  development  of  the  fourth  year  of  law  study  at 
Harvard  and  the  study  of  jurisprudence  under  the  direction  of  Dean 
Pound.  But  these  topics  perhaps  fall  outside  the  scope  of  a  book  de- 
voted avowedly  to  history.  Photographs  and  biographical  sketches  of 
the  teachers  and  scholars  whose  lives  entered  into  the  history  of  the 
school  add  to  its  attractiveness  and  to  its  historical  value. 

Harvard  Law  School  may  well  take  pride  in  the  publication  of  this 
volume,  as  a  record  of  achievement  and  a  source  of  pleasure  and  profit 
to  both  professional  and  lay  readers. 

Harlan  F.  Stone. 


Departmental  Co-operation  in  State  Government.  By  Albert  R. 
Ellingwood.     New  York:  The  Macmillan  Co.     1918.     pp.  300. 

The  Declaratory  Judgment — A  Needed  Procedural  Beform.  By 
Edwin  M.  Borchard.  Private  Reprint  from  Yale  Law  Journal, 
November  and  December,  1918.     pp.  78. 

Both  the  above  books  bear  on  different  phases  of  the  necessity  for 
the  elimination  of  uncertainty  in  jural  relationships  in  order  that  one 
may  feel  secure  that  future  conduct  on  his  part  will  be  in  accord  with 
the  law.  Despite  its  ambitious  title.  Professor  Ellingwood's  volume 
deals  almost  entirely  with  the  advisory  opinion.  He  traces  adequately 
and  succinctly  the  development  of  the  Massachusetts  constitutional  pro- 
vision of  1780, — that  both  the  legislature  and  the  governor  "shall  have 
authority  to  require  the  opinions  of  the  justices  of  the  Supreme  Judicial 
Court  upon  important  questions  of  law,  and  upon  solemn  occasions", — 
from  the  English  practice,  whereby  the  judges  acted  as  advisors  to  the 
king  in  council  and  in  his  executive  capacity  and  to  the  House  of 
Lords  in  its  judicial  and  legislative  capacities.  The  old  English  prac- 
tice is  now  continued  under  the  Judicial  Committee  Act  of  1833,  which 
provides  the  king  with  legal  advice  on  any  point  whatsoever  from  a 
committee  of  the  Privy  Council.  Massachusetts,  in  its  adoption  of  the 
English  custom,  was  later  followed  by  New  Hampshire,  Maine.  Rhode 
Island,  Missouri,  Florida,  Colorado,  and  South  Dakota,  while  Canada 
and  most  of  the  provinces  have  achieved  the  same  result  by  legislation, 
instead  of  by  constitutional  amendment.  In  twelve  other  states  the 
question  of  giving  extra-judicial  advice  in  the  absence  of  a  consti- 
tutional provision  has  arisen,  and,  though  Ohio  and  Minnesota  only 
have  unhesitatingly  refused  requests  for  advisory  opinions,  still  the 
author  finds  a  "pronounced  tendency  in  recent  years  for  the  court  to 
put  a  stop  to  the  giving  of  extra-judicial  advice  where  it  is  not  required 
by  the  Constitution."  The  United  States  Supreme  Court  recorded  its 
opposition  at  an  early  date  when,  in  1793,  the  judges  "deemed  it 
improper  to  enter  the  field  of  politics  by  declaring  their  opinions  on 
questions  not  growing  out  of  the  case  before  them." 

In  other  chapters,  Professor  Ellingwood  makes  a  painstaking 
analysis  of  the  four  hundred-odd  advisory  opinion  decisions  in  refer- 
ence to  their  propounders  and  their  subject   matter.     Approximately 
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one-half  are  found  to  relate  to  the  constitutionality  or  scope  of  pending 
or  possible  legislation.  The  exhaustive  criticism  then  presents  itself 
constructively  in  the  formulation  of  rules  governing  the  issuance  of 
such  opinions.  The  appendices  to  the  volume  contain  valuable  mate- 
rial, in  the  form  of  the  state  constitutional  provisions,  the  Canadian 
and  provincial  legislation,  and  also  similar  provisions  in  South  and 
Central  American  constitutions,  together  with  a  list  of  all  the  cases 
chronologically  arranged.  However,  Mr.  Hugo  A.  Dubuque's  excellent 
article,  "The  Duty  of  Judges  as  Constitutional  Advisors",  in  24  Amer- 
ican Law  Review  369,  in  which  he  unfavorably  criticises  the  Massa- 
chusetts court  for  taking  upon  itself  the  determination  of  what  ques- 
tions fall  within  the  loosely  drafted  phrase  "solemn  occasions",  is 
omitted  from  the  bibliography. 

Professor  Borchard,  in  his  two  Yale  Law  Journal  articles,  enters 
upon  a  wider  field  and  one  less  easy  of  delimitation.  He  distinguishes 
the  declaratory  judgment  from  others  as  one  which  merely  judicially 
authenticates  existing  jural  relationships,  and  which  creates  no  second- 
ary or  remedial  ones.  Such  declarations  are  affirmative  when  the  plain- 
tiff might  be  able  to  obtain  coercive  relief  but  is  satisfied  with  a 
declaratory  judgment,  as,  for  instance,  a  declaration  that  the  defendant 
is  indebted  to  the  plaintiff  for  a  year's  rent,  instead  of  an  action  for  the 
rent;  and  they  are  negative  when  the  plaintiff  asserts  his  immunity 
from  coercive  action  by  the  defendant,  as  a  declaration  that  the  plain- 
tiff is  not  subject  to  a  particular  tax.  Professor  Borchard  gives  a  most 
interesting  and  accurate  history  of  the  declaratory  judgment  under  the 
Roman  law  and  in  modern  English  practice  as  derived  through  Scotch 
law  from  ancient  French  practice,  and  he  is  in  favor  of  the  adoption 
of  legislation  of  effect  similar  to  the  English  Supreme  Court  Rule  of 
1683  that  "no  action  or  proceeding  shall  be  open  to  objection  on  the 
ground  that  a  merely  declaratory  judgment  is  sought  thereby,  and  the 
court  may  make  binding  declarations  of  rights  whether  any  consequen- 
tial relief  is  or  could  be  claimed,  or  not".  In  fact,  New  Jersey  and 
Connecticut,  as  well  as  several  other  states,  in  minor  particulars  possess 
such  statutes.  The  wide  possibilities  of  such  judgments  are  realized 
when  the  already  extensive  field  of  their  application  to  determinations 
of  future  interests,  personal  status,  construction  of  written  instruments, 
proper  interpretation  of  statutes,  titles  to  property,  and  non-contractual 
obligations,  is  discussed  in  the  second  article. 

The  work  of  both  authors  is  free  from  criticism  on  the  research 
side,  and  Professor  Borchard  makes  out  an  almost  conclusive  <^ase  for 
the  practical  value  of  an  extensive  use  of  the  declaratory  judgment,  at 
least  in  some  fields  of  law.  The  advisory  opinion,  however,  so  far  as 
the  increasingly  large  field  of  statutory  law  is  concerned,  has  an 
advantage  over  the  declaratory  judgment,  in  that  it  can  be  used  to 
obtain  advice  as  to  the  constitutionality  and  effect  of  proposed  legisla- 
tion. But  this  advantage  has  most  of  its  point  blunted,  when  one 
considers  that  both  of  these  functions  are  performed  with  greater 
speed  and  ease  by  the  more  accessible  bill  drafting  bureaus — provided 
they  are  properly  manned — which,  as  the  report  of  the  Committee  on 
Legislative  Drafting,  in  the  American  Bar  Association  Report  for  1913, 
shows,  are  being  rapidly  established  throughout  the  states  and  for 
whose  congressional  establishment  the  new  Federal  Revenue  Act  con- 
tains a  provision.  And,  in  all  probability,  the  decline  in  the  use  of  the 
advisory  opinion  by  the  House  of  Lords  since  Macnaghtens  Case, 
about  the  middle  of  the  last  century,  may  be  accounted  for  by  the 
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development  of  the  office  of  Parliamentary  Counsel  under  Lord  Thring 
shortly  thereafter.  Once,  however,  a  statute  is  placed  on  the  books,  or 
a  rule  of  the  common  law  or  equity  has  been  formulated  by  court 
decision,  the  scope  of  such  law  may  be  interpreted  by  both  advisory 
opinions  or  declaratory  judgments,  as  well  as  by  opinions  of  the  attor- 
ney general,  the  issuance  of  administrative  rules  and  regulations  by 
those  entrusted  with  the  execution  of  the  law,  the  determination  of 
disputed  rights  by  administrative  tribunals,  as  under  the  Torrens  acts, 
and  the  interpretation  of  written  instruments  by  arbitrators,  as,  for 
instance,  the  work  of  the  National  War  Labor  Board  in  the  recent 
ferry  strike  in  New  York.  "Preventive  assistance",  when  given  by 
court  action  through  advisory  opinions  or  declaratory  judgments,  which 
must,  in  a  great  measure,  force  the  settlement  of  questions  in  the 
abstract  "as  dry  matters  of  constitutional  law",  may,  however,  prove 
not  only  a  relief  for  social  disturbances  created  by  uncertainty  of  jural 
relationships,  as  is  advocated  by  both  authors,  but  also  more  readily 
prevent  the  acceptance  by  the  courts  of  much  modern  social  legislation 
whose  sustainment  depends  often  not  on  mere  doctrine,  but  on  differ- 
ences in  degree  advanced  as  a  result  of  the  court's  consideration  of  the 
force  of  particular  fa*  ts  together  with  the  social  problem  to  be 
remedied.  At  present,  the  brewers  might  well  desire  a  judicial  declara- 
tion of  the  scope  of  legislation  that  might  be  enacted  under  the  new 
Eighteenth  Amendment;  but,  on  the  other  hand,  the  reversal,  in  the 
Schweinler  case,  of  the  principle  in  People  v.  Williams,  that  night  work 
for  women  may  not  be  restricted  constitutionally  by  the  legislature,  as 
well  as  the  decisions  in  the  minimum  wage  and  other  cases,  was  due  in 
great  part  to  the  opportunity  given  the  court  to  view  the  respective 
laws  with  reference  to  the  factual  situation.  Certainly,  it  would  seem 
that  the  declaratory  judgment,  and  particularly  the  advisory  opinion, 
should  not  be  used  in  testing  social  legislation,  under  the  Fourteenth 
Amendment,  for  example,  where  the  question  of  reasonableness  is  the 
governing  consideration. 

Frederic  P.  Lee. 

Loan  and  Hire.  By  T.  Baty.  Tokio :  Maruzen  Co.  1918.  pp. 
viii,  178.  vy 

The  appearance  of  this  little  book  is  a  result  of  the  rule  of  the  law 
of  nature  that  all  systematic  learning  must  be  printed  as  well  as  written 
down.  One  is  not  quite  convinced  that  its  publication  is  rather  the 
result  of  a  benevolent  desire  to  lay  before  the  less  adventurous  the 
geography  of  an  uncharted  land  of  enchantment,  by  the  distinguished 
author's  assurance  that  it  covers  loan  and  hire  of  chattels  not  only, 
but  also  agreements  to  lend  and  to  hire  (Preface). 

This  inclusive  plan  must  account  for  the  devotion  of  three  (I,  VI, 
VII)  of  the  seven  chapters,  comprising  sixty-nine  of  the  one  hundred 
sixty-five  pages,  to  a  sketch  of  the  law  of  contracts  generally — offer, 
acceptance,  consideration,  misrepresentation,  duress,  mistake,  impos- 
sibility, "merger",  statute  of  limitations, — to  a  discussion  of  capacity  of 
infants,  lunatics,  etc.,  and  of  some  topics  in  the  conflict  of  laws. 

The  remaining  four  chapters  are  entitled,  Duties  of  the  Lender 
and  Letter,  Duties  of  the  Borrower  and  Hirer,  Ancillary  Provisions, 
and  Duties  and  Rights  of  Third  Parties.  They  are  the  work  of  one 
thoroughly  familiar  with  his  materials.  Of  necessity  there  is  much 
threshing  of  old  straw.     For  example,  in  the  chapter  on  Rights  and 
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Duties  of  Third  Parties,  with  the  exception  of  a  few  recent  cases  giving 
an  artisan  a  lien  against  the  vendor  in  a  contract  of  conditional  sale, 
the  following  are  the  cases  discussed:  Bryant  v.  Wardell,  Mears  v. 
Railway  Company,  Manders  v.  Williams,  Gordon  v.  Harper,  Claridge  v. 
Tram.  Company,  The  Winkfield.  Fortunately,  the  author's  sprightly 
gait  keeps  us  in  good  humor  as  we  follow  him  over  and  among  the 
monuments  of  the  law  of  personal  property;  and  his  intellectual  vigor 
constantly  commands  our  attention. 

The  thought  of  a  book  of  the  same  plan  and  scope  by  a  less  competent 
hand  tills  one  with  dismay.  The  author's  accomplishment  suggests  only 
the  favorite  word  of  the  doubting  reporter,  quaere. 

Underhill  Moore. 

Commentaries  on  Equity  Jurisprudence.  By  Joseph  Story. 
Fourteenth  Edition.  By  W.  H.  Lyon,  Jr.  3  Vols.  Boston:  Little, 
Brown  &  Co.     1918.     pp.  cxcii,  545;  vii,  683;  vii,  682. 

This  well  known  commentary  on  equity  jurisprudence  appears  in  a 
three  volume  edition  for  the  first  time,  after  a  gap  of  thirty-two  years 
since  the  publication  of  its  predecessor.  It  is  hardly  to  be  expected 
that  a  work  of  originally  about  seven  hundred  pages,  passing  through 
the  metamorphosis  of  fourteen  editions  and  emerging  as  a  work  of 
about  two  thousand  pages,  can  retain  much  of  the  character  of  the 
original,  however  sparing  each  succeeding  editor  may  have  been  in  his 
emendations.  The  present  editor  has  added  generously  to  the  original 
text  and  clearly  indicates  his  own  additions.  It  would  seem  far  better, 
had  he  made  his  own  contributions  in  the  form  of  footnotes,  for,  if  the 
words  of  Justice  Story  are  no  longer  able  to  stand  alone,  what  is 
required  is  a  new  commentary,  and  not  a  new  edition.  The  classifica- 
tion and  arrangement  of  the  subject-matter  of  the  original  have  been 
retained.  The  section  numbering  has  been  altered,  which  may  cause 
later  inconveniences.  Nevertheless,  the  publication  of  a  fourteenth 
edition  bespeaks  popularity  and  service  to  the  profession.  There  would 
seem  to  be  a  basis  for  criticism  of  all  such  works  as  the  present,  in  that 
they  are  too  long  to  be  read  with  a  view  to  obtaining  a  comprehensive 
survey  of  the  subject  as  a  whole,  and  yet,  purporting  as  they  do  to 
cover  so  vast  a  domain  as  that  of  equity  jurisprudence,  they  obviously 
cannot  afford  exhaustive  treatment  for  any  specific  head.  Their  func- 
tion seems  more  "to  lighten  the  labors  of  the  inquisitive  than  to  supply 
the  wants  of  the  learned". 

Automobile  Liability.  By  John  A.  Post.  New  Tork:  E.  P. 
Dutton  &  Co.     1918.     pp.  45. 

In  this  book,  Mr.  Post  has  set  forth  in  simple  language  a  concise 
syllabus  of  the  legal  facts  essential  for  the  automobile  owner  to  know. 
No  effort  is  made  to  analyze  the  legal  questions  involved,  the  aim  of 
the  author  being  merely  to  tell  the  average  layman  what  to  do  and  what 
not  to  do,  if  he  would  avoid  trouble. 
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THE    DEVELOPMENT    OF    THE    LAW    OF 
CHARITIES  IN  THE  UNITED  STATES. 

The  development  of  the  law  of  charities  in  the  various  states 
of  the  United  States  is  intimately  interwoven  with  the  early  his- 
tory of  the  separate  states  and  with  statutory  enactments  or  con- 
stitutional provisions  on  the  subject.  The  latter  were  of  various 
nature,  either  making  certain  testamentary  gifts  unlawful,  or  abol- 
ishing all  trusts  except  as  expressly  authorized  and  modified,  or 
repealing  or  adopting  all  English  statutes,  or  adopting  merely  the 
common  law.  Accordingly,  the  forty-eight  states  now  composing 
the  Union  can  be  classified  in  distinct  groups.  The  primary  divi- 
sion, of  course,  is  into  states  which,  through  various  processes, 
have  abolished  the  English  charity  rule  and  those  which  through 
one  process  or  another  have  adopted  it.  These  groups  must  again 
be  divided  into  different  classes  each  showing  a  development  pecu- 
liar to  itself  though  all  are  tending  in  the  same  general  direction. 

The  first  or  minority  group,  consisting  of  states  which  have 
abolished  the  English  rule  and  maintain  a  rule  of  their  own,  is 
divided  historically  into  three  distinct  classes.  While  the  repeal 
of  the  Statute  of  Elizabeth  in  most  of  these  states  has  by  no  means 
been  without  influence,  the  deciding  factor  in  the  first  of  these 
classes  has  been  a  case  decided  by  the  United  States  Supreme 
Court  in  1820.  In  the  second,  it  has  been  an  attempt  on  the  part 
of  the  legislature  to  codify  the  law  of  trusts.  In  the  third  class, 
consisting  of  only  one  state,  the  most  radical  change  of  all  has 
been  made  by  the  adoption  of  a  constitutional  provision  on  the 
subject. 

Turning  now  to  the  first  class  of  the  minority  group,  consisting 
of  three  states  and  the  District  of  Columbia,  it  may  be  stated 
without   fear  of  successful  contradiction  that  the  repeal  of  the 
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Statute  of  Elizabeth  in  Virginia,  before  West  Virginia  was  carved 
out  of  it,  and  in  Maryland,  before  that  state  ceded  the  District 
of  Columbia  to  the  federal  government,  in  connection  with  the 
deference  paid  by  the  courts  of  these  four  jurisdictions  to  the 
case  of  Philadelphia  Baptist  Ass'n  v.  Hart,1  is  the  foundation  of 
the  doctrine  adopted  by  these  states.  This  latter  case  arose  in 
Virginia;  the  United  States  Supreme  Court  by  its  eminent  Chief 
Justice  Marshall  held  that  the  English  doctrine  of  charitable  trusts 
was  founded  on  the  Statute  of  Elizabeth  and  was  wiped  out  of 
existence  when  that  Statute  was  repealed  by  Virginia  in  1792. 
This  federal  decision  has  accordingly  been  designated  by  the 
Virginia  court  as  "the  source  of  all  our  trouble".2 

When  Virginia  in  1776  ceased  to  be  an  English  possession, 
it  was  considered  necessary  for  the  proper  administration  of  jus- 
tice, to  continue  in  force,  for  the  time  being,  the  common  law  and 
all  English  statutes  of  a  general  nature  so  far  as  they  were  not 
repugnant  to  the  new  situation.  Accordingly,  the  general  conven- 
tion of  the  state  at  once  passed  an  ordinance  by  which  such  statutes 
made  prior  to  the  fourth  year  of  King  James  I,  the  year  of  the 
first  settlement  on  its  soil,  were  continued  in  full  force  and  made 
the  rule  of  decision  till  altered  by  the  legislative  power  of  the 
new  state.3  This  ordinance,  so  far  as  it  related  to  any  statute  or 
act  of  parliament,  was  repealed  in  1792  by  a  statute  providing 
that  "no  such  statute  or  act  of  parliament  shall  have  any  force  or 
authority  within  this  commonwealth".4 

Excepting  an  early  case  decided  in  1804,  which  held  an  unin- 
corporated monthly  meeting  capable  of  acting  as  a  trustee  for 
a  charity,5  no  case  involving  the  question  came  before  the  Supreme 
Court  of  the  State  till  after  the  Supreme  Court  of  the  United 
States  in  Philadelphia  Baptist  Ass'n  v.  Hart*  had  decided  that 
the  law  of  charitable  trusts  was  based  on  the  Statute  of  Elizabeth 
and  had  fallen  to  the  ground  with  the  repeal  of  that  Statute.  In 
view  of  the  fact  that  this  case  arose  in  Virginia  and  that  the 
opinion  handed  down  embodied  the  best  information  on  the  subject 

*(1819)  17  U.  S.  1. 

'Trustees  v.  Guthrie  (1889)  86  Va.  125,  146,  10  S.  E.  318. 

"Laws  of  1776,  Ch.  5,  §  6;  9  Stat,  at  Large  of  Virginia  (Hening)  127. 

*Protestant  Episcopal  Education  Society  v.  Churchman    (1885)    80  Va. 
718,  772;  Wheeler  v.  Smith  (1850)  50  U.  S.  55,  58. 

"Charles  v.  Hunnicutt  (1804)  9  Va.  311,  319,  327,  328,  330. 

'Supra,  footnote  1. 
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then  available  and  was  written  by  Chief  Justice  Marshall,  it  is 
not  surprising  that,  when  the  question  was  finally  presented  to 
the  state  court  in  1832,  the  federal  decision  was  followed  in  the 
case  of  Gallego  v.  Attorney  General.''  The  court  took  the  position 
that  charitable  trusts  in  Virginia  stood  on  the  same  footing  as 
other  trusts  and  would  be  sustained  or  rejected  like  others  by 
courts  of  equity.  It  is  clear,  therefore,  that  the  Virginia  charity 
doctrine  "did  not  have  its  judicial  birth  in  Virginia  but  was  an 
error  copied  from  the  Supreme  Court  of  the  United  States".8 

This  doctrine,  however,  did  not  remain  law  in  its  entirety  for 
any  great  length  of  time.  By  a  curious  Virginia  idea  of  public 
policy  church  corporations  are  forbidden  in  the  state.9  It  is  obvi- 
ous that  under  this  policy  a  congregation  could  not  hold  property 
as  a  corporation  and  that  under  the  decision  of  the  court  it  could 
not  hold  it  even  by  trustees.  No  means  was  therefore  available 
by  which  a  congregation  could  be  legally  secure  in  the  possession 
of  the  plot  of  ground  on  which  it  had  erected  its  house  of  worship. 
This  condition,  of  course,  was  intolerable.  Accordingly,  the  legis- 
lature was  appealed  to  for  relief  and  responded  in  1839  and  184210 
by  passing  an  act  which  validated  conveyances  to  trustees  for 
local  church  purposes11  whether  such  conveyances  were  made 
by  deed  or  devise  before  or  by  deed  after  the  enactment  of  the 
statute.12  This  statute  was  reenacted  by  the  Code  of  1849  and 
was  extended  to  dedications  of  real  property  on  the  one  hand  and 
to  gifts  of  personal  property  on  the  other.13 

Nor  did  the  legislature  stop  with  protecting  transfers  to  relig- 
ious bodies.  While  eleemosynary  demands  were  quite  well 
attended  to  at  the  time,  under  a  law  passed  in  1802,  by  which 
the  property  of  the  former  church  establishment  in  the  state  had 
been  gradually  passing  to  the  commissioners  of  the  poor  in  the 
various  countries  on  the  death  or  removal  of  the  clergyman  in 
charge  at  the  time  such  statute  was  passed,  educational  charities 

7  (1832)   30  Va.  450,  462. 

"Protestant  Episcopal  Education  Society  v.  Churchman,  supra  footnote  4. 

"This  policy  was  incorporated  some  time  later  into  the  constitution  of  the 
state.  Art.  5,  Sec.  17. 

"Trustees  v.  Guthrie,  supra,  footnote  2;  Handley  v.  Palmer   (1899)   91 
Fed.  948,  954. 

"Brooke  v.  Shacklett  (1856)  54  Va.  301. 

"Seaburn  v.  Seaburn  (1859)  56  Va.  423. 

"Ch.  77.  §§  8,  9,  10,  11,  12,  13.  Kain  v.  Gibbony  (1879)  101  U.  S.  362, 
affirming  Fed.   Cas.  No.  7595. 
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were  not  so  well  taken  care  of  and  needed  a  fostering  care.  Edu- 
cation could  not  but  be  recognized  as  an  object  so  desirable  that 
obstacles  to  private  munificence  in  its  favor  should  be  eliminated. 
Accordingly,  the  legislature  in  the  statute  of  1839  validated  testa- 
mentary gifts  for  such  purposes  but  retained  the  right  to  declare 
them  void.  This  statute  was  amended  in  1860  by  declaring  all 
such  gifts  made  since  1839  and  not  since  invalidated  by  legislative 
action  to  be  valid.14  The  feeling  toward  such  gifts  was  so  friendly 
that  a  further  statute  was  passed  in  1874  "to  give  effect  to  a 
compromise  of  the  litigation  in  respect  to  the  construction  and 
effect  of  the  will  of  Samuel  Miller  deceased  and  to  establish  the 
manual  labor  school  provided  for  in  the  twenty-fifth  clause  of 
said  will".15  Just  what  classes  of  "indefinite  charities"18  are  now 
validated  in  the  state  thus  depends  upon  statutes.  There  can  be 
little  doubt  however  that  eventually,  through  legislative  action, 
the  system  of  charitable  trusts  thus  partly  reinstated  will  receive 
full  recognition. 

It  must  not  be  supposed,  however,  that  the  Virginia  court  has 
always  adhered  to  its  own  charity  doctrine  though  it  had  been 
followed  in  numerous  cases17  and  had  been  recognized  by  the 
legislature  through  the  enactment  into  law  of  exceptions  to  it. 
After  the  leading  case  on  the  subject  already  referred  to  had  not 
only  stood  unchallenged  for  more  than  fifty  years,  but  had  repeat- 
edly been  reaffirmed,  the  court  finally  made  a  desperate  attempt 
to  overrule  it.  This  step  was  taken  in  1885,  the  Act  of  1792  being 
explained  as  not  repealing  the  Statute  of  Elizabeth.18  The  same 
position  was  taken  when  the  question  came  up  again  in  1889,  the 
court  stating  that  the  opinion  in  the  former  case  was  prepared 
"after  the  most  thorough  investigation  in  which  every  available 
source  of  information  was  consulted  lest  some  landmark  of  the 
law  firmly  embedded  in  principle  might  receive  the  rude  touch 
of  judicial  action  without  due  consideration".19  This  attempt  to 
cure  a  judicial  error  by  judicial  legislation,  however,  in  the  end 
proved  to  be  abortive  since  the  court  in  1897  returned  to  its  old 

"Code  of  I860,  c.  80,  §  2;  Kelly  v.  Love  (1870)  61  Va.  124,  131,  132. 

15Kinnaird  v.  Miller  (1874)  66  Va.  107,  113  et  seq. 

^Roy  v.  Rowzie  (1874)  66  Va.  599,  607-610. 

"Brooke  v.  Shacklett,  supra,  footnote  11;  Seaburn  v.  Seaburn,  supra, 
footnote  12;  Commonwealth  v.  Levy  (1873)  64  Va.  21,  40;  Petersburg  v. 
Petersburg  Benevolent  Mechanics  Ass'n.   (1884)   78  Va.  431,  436. 

"Protestant  Episcopal  Education  Society  v.  Churchman,  supra,  footnote  4. 

"Trustees  v.  Guthrie,  supra,  footnote  2. 
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doctrine  stating  that  the  law  was  settled  by  a  long  line  of  decisions 
founded  though  they  were  on  erroneous  conceptions  and  was  sub- 
ject to  change  only  by  the  legislature.  The  discussions  in  the 
cases  arising  in  1885  and  1889  were  declared  to  be  unnecessary 
to  the  decision  rendered  and  were  branded  as  mere  obiter  dicta 
not  binding  on  the  court  as  precedents.20  This  line  of  reasoning 
has  been  approved  in  later  cases  so  that  the  state,  except  for  the 
action  of  its  legislature,  is  still  in  the  same  situation  in  which  it 
was  placed  by  the  early  decision  of  its  court.21 

When  West  Virginia  during  the  strain  and  stress  of  the  Civil 
War  separated  from  Virginia  and  set  up  its  own  household,  it  was 
but  natural  that  it  should  retain  practically  all  the  law,  written 
and  unwritten,  by  which  it  is  territory  had  theretofore  been  gov- 
erned. Part  of  the  law  so  retained  was  that  relating  to  charitable 
trusts.  Accordingly,  the  supreme  court  of  the  new  state  in  1873 
and  1876  expressly  approved  the  principles  of  the  leading  Virginia 
case  on  the  subject22  and  explained  that  its  doctrine  was  not  in- 
tended to  banish  charity,  not  to  dry  up  the  streams  of  charitable 
feelings  and  actions,  but  to  control  to  a  limited  extent  the  manner 
of  their  operation.23  After  the  Virginia  court  in  1885  had 
attempted  to  break  away  from  the  old  doctrine,24  the  West  Vir- 
ginia court  long  before  this  attempt  had  been  declared  to  be  abortive 
in  Virginia  had  expressly  refused  "to  depart  from  the  line  of  safe 
precedents  established  by  the  Court  of  Appeals  of  Virginia  *  *  * 
and  followed  by  this  court  to  the  present  time."25  It  follows, 
therefore,  that  except  for  statutory  modifications,  the  law  of  West 
Virginia  in  regard  to  charitable  trusts  is  today  the  same  that  it 
was  in  Virginia  in  1832. 

The  statutory  law  in  the  two  states  is  very  much  alike.  It  was 
but  natural  that  the  new  state  should  retain  the  code  of  Virginia 
for  a  while  after  the  separation  and  that  it  should  copy  from  it 
liberally  when  it  adopted  a  code  of  its  own.    This  was  accordingly 

""Fifield  v.  Van  Wyck  (1897)  94  Va.  557,  570,  27  S.  E.  446. 

"Jordan  v.  Richmond  Home  (1907)  106  Va.  710,  718,  56  S.  E.  730;  Jor- 
dan v.  Universalist  Trustees  (1907)  107  Va.  79,  85,  57  S.  E.  652. 

22Bible  Society  v.  Pendleton  (1873)  7  W.  Va.  79,  86,  87;  Knox  v.  Knox's 
Ex'rs.  (1876)  9  W.  Va.  124,  145. 

"Bible  Society  v .  Pendleton,  supra,  footnote  22,  at  p.  90  (cited  in  Wilson 
v.  Perry,  (1886)  29  W.  Va.  169,  190,  1  S.  E.  302). 

"Protestant  Episcopal  Education  Society  v.  Churchman,  supra,  footnote  4. 

"Wilson  v.  Perry  (1886)  29  W.  Va.  169,  195,  1  S.  E.  302. 
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done  in  186926  in  regard  to  the  Virginia  statute  in  relation  to  chari- 
table trusts  and  thus  charitable  uses  and  trusts  were  restored  pro 
tanto.27  Any  exception  to  the  West  Virginia  rule  must,  therefore, 
be  found  in  the  statutes.  The  remedy  is  with  the  legislature  and 
will  probably  be  expeditiously  applied  so  soon  as  a  spectacular 
failure  of  a  charitable  gift  shall  have  stirred  the  imagination  of 
the  people  to  its  depths. 

The  constitution  of  Maryland,  adopted  in  1776,  in  the  third 
section  of  its  bill  of  rights,  declared  that  the  inhabitants  of  the 
new  state  were  entitled  to  the  benefit  of  such  of  the  English  stat- 
utes as  existed  at  the  time  of  their  first  emigration  and  which  by 
experience  had  been  found  applicable  to  them.  A  report  of  the 
Maryland  statutes  was  later  compiled,  printed  and  distributed  by 
one  Kilty  under  the  sanction  of  the  state  for  the  use  of  its  officers. 
In  this  volume  the  Statute  of  Elizabeth  was  classed  among  those 
which  had  been  found  inapplicable.  This  report  was  adopted  by 
the  Maryland  court  in  1822  as  "a  safe  guide  in  exploring  an  other- 
wise very  dubious  path"28  which  decision  in  connection  with  the 
case  of  Philadelphia  Baptist  Ass'n.  v.  Hart,29  decided  three  years 
earlier  by  the  United  States  Supreme  Court,  now  definitely  fixed 
the  law  of  the  state.30  The  decision,  rendered  in  1822,  though 
not  the  first  in  the  state,31  not  only  remained  unchallenged  but 
was  followed  by  the  federal32  and  state  courts,33  and  thus  the 
law  was  determined  beyond  the  power  of  subsequent  judges  to  add 
or  detract.  It  follows  that  a  charitable  trust  cannot  be  upheld  in 
Maryland  unless  it  be  of  such  a  nature  that  the  cestuis  que  trust ent 
are  defined  and  capable  of  enforcing  its  execution  by  proceedings 
in  a  court  of  chancery.34 

"'Bible  Society  v.  Pendleton,  supra  footnote  22;  Knox  v.  Knox's  Ex'rs. 
supra,  footnote  22. 

"Hays  v.  Harris  (1913)  73  W.  Va.  17,  19,  80  S.  E.  827. 

""Dashiel  v.  Attorney  General  (Ned.  1822)  5  Har.  &  J.  392,  403. 

M(1819)   17  U.  S.  1,  supra  footnote  1. 

ao30  Dashiel  v.  Attorney  General,  supra  footnote  28. 

"Trippe  v.  Frazier   (Md.  1819)  4  Har.  &  J.  446. 

"Meade  v.  Beale  (1850)  Fed.  Cas.  No.  9371. 

""State  v.  Warren  (1867)  28  Md.  338,  353;  Provost  of  Dumfries  v.  Aber- 
crombie  (1876)  46  Md.  172,  180;  Rizer  v.  Perry  (1882)  58  Md.  112,  116; 
Missionary  Society  v.  Humphreys  (1900)  91  Md.  131,  143,  46  Atl.  320;  Book 
Depository  v.  Trustees  (1912)  117  Md.  86,  91,  83  Atl.  50. 

"Church  Extension  M.  E.  Church  v.  Smith  (1881)  56  Md.  362,  397; 
Isaac  v.  Emory  (1885)  64  Md.  333,  337,  1  Atl.  713;  Maught  v.  Getzendam- 
mer  (1886)  65  Aid.  527,  533,  5  Atl.  471;  Halsey  v.  Convention  of  Protest- 
ant Episcopal  Church  (1892)  75  Md.  275,  282,  23  Atl.  781;  Crisp  v.  Crisp 
(1886)  65  Md.  422,  5  Atl.  421;  Barnum  v.  Mayor  of  Baltimore  (1884) 
62  Md.  275,  292,  23  Atl.  461;  Gambell  v.  Trippe  (1892)  75  Md.  252,  254. 
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The  relief  afforded  by  the  Maryland  legislature  has  been 
extraordinarily  meager.  It  was  not  till  1888  that  it  was  provided, 
as  an  amendment  to  the  state  statute  of  wills,  that  no  devise  or 
bequest  for  any  charitable  use  shall  be  void  for  uncertainty  of  its 
beneficiaries  provided  that  it  contain  directions  for  the  formation 
of  a  corporation  to  receive  and  administer  such  gifts  within  twelve 
months  from  the  grant  of  probate  of  such  will  or  codicil.35  It 
is  evident  that  this  enactment  is  a  long  way  from  reestablishing 
the  Statute  of  Elizabeth  or  the  doctrine  of  charitable  trusts  in 
force  in  England.  It  has  been  applied  to  a  will  made  before  its 
passage  but  becoming  effective  thereafter ; 36  but  it  permits  a  mere 
executory  devise37  and  does  not  set  aside  the  long  established 
policy  of  the  state.38  It  has  been  held  inapplicable  to  a  case  where 
the  corporation  was  in  existence  when  the  will  became  effective.39 

But  while  the  Maryland  court  has  been  very  strict  in  upholding 
its  doctrine  of  charitable  trusts  where  the  question  was  between 
the  heirs  of  the  donor  and  the  intended  trustee  and  in  construing 
the  statute  passed  by  the  legislature,  it  has  been  correspondingly 
liberal  in  upholding  such  trusts  where  the  question  has  been  pre- 
sented in  other  proceedings.  While  fully  recognizing  that  a  gift 
by  will  to  an  unincorporated  charitable  association  is  invalid,  it 
has  deliberately  held  over  the  dissent  of  some  of  its  own  members 
that  a  gift  to  such  an  association  consummated  inter  vivos  is  valid 
and  enforceable  saying:  "A  deceased  donor  who  speaks  through 
his  will  and  who  must  make  the  law  the  instrument  for  the  accom- 
plishment of  his  wishes  is  under  limitations  which  do  not  apply 
to  a  living  donor  who  bestows  his  bounty  by  his  own  act  upon 
objects  which  he  himself  identifies."40  Furthermore,  in  a  case  in 
which  a  corporation  had  for  a  consideration  granted  certain  privi- 
leges on  its  premises  to  an  association  of  Methodist  preachers  and 
missionaries  but  which  now  tried  to  go  out  of  business  without 
making  any  provision  for  the  obligation  thus  assumed,  the  court 
interfered  on  the  ground  that  such  action  would  be  tantamount 
to  a  fraud  both  on  the  original  contributors  and  on  the  association 
for  whose  benefit  such  contributions  had  been  made.41    In  another 

"Annotated  Code  of  Md.  Art.  93,  §  93. 

"Chase  v.  Stockett  (1890)   72  Md.  235,  238,  19  Atl.  761. 

"Gray  v.  Orphan's  Home  (1916)  128  Md.  592,  98  Atl.  202. 

"Yingling  v.  Miller  (1893)  77  Md.  104,  108,  26  Atl.  491. 

"Yingling  v.  Miller,  supra  footnote  38,  at  p.  109. 

"Snowden  v.  Crown  Cork  Co.  (1911)  114  Md.  650,  661,  80  Atl.  510. 

"Book  Depository  v.  Church  Room  Fund,  supra  footnote  33. 
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case  the  court  has  invoked  the  doctrine  of  adverse  possession  even 
as  against  the  state  to  uphold  the  possession  and  right  to  sell  of 
a  charitable  donee  unauthorized  by  the  law  of  the  state  to  take 
the  gift  in  the  first  place.42  In  view  of  these  decisions  (all  of 
them  recent  ones)  it  is  quite  clear  that  the  court,  while  it  still 
follows  the  doctrine  early  established  in  the  state,  follows  such 
doctrine  not  because  it  believes  that  it  is  inherently  true,  but  because 
it  is  entrenched  by  authority  which  the  court  does  not  feel  called 
upon  to  break  down.  Any  important  change  must,  therefore,  be 
made  by  the  legislature. 

When  the  United  States  Constitution  was  adopted  in  1789,  the 
new  nation  was  without  a  capital.  After  a  spirited  contest  in 
which  the  leading  cities  of  the  country  participated,  partly  in  con- 
sequence of  a  compromise  effected  by  Alexander  Hamilton,  partly 
in  deference  to  the  wishes  of  President  Washington,  the  present 
site  of  the  city  of  Washington  was  selected  in  1790.  Cessions  of 
territory  on  the  part  of  both  Virginia  and  Maryland  were  ob- 
tained, and  the  District  of  Columbia  was  brought  into  existence. 
The  part  ceded  by  Virginia  was  retroceded  in  1846,  leaving  the 
Maryland  law  as  the  rule  of  decision  in  the  new  territorial  sub- 
division.43 Accordingly,  no  less  an  authority  than  the  United 
States  Supreme  Court  has  cited  the  leading  Maryland  case  as 
authority  for  the  proposition  that  the  Statute  of  Elizabeth  is  not 
operative  in  the  District.44 

It  has  been  seen  that  the  decisions  in  the  first  class  of  the 
minority  group  so  far  considered  all  rest  on  the  same  basis  and 
that  the  difference  that  exists  between  the  various  members  of 
it  is  due  to  legislative  action.  The  same  general  rule  holds  good 
in  regard  to  the  second  class.  While  the  results  obtained  in  the 
four  states  composing  this  class  are  not  entirely  uninfluenced  by 
Philadelphia  Baptist  Ass'n.  v.  HartiTj  and  by  the  repeal  of  the 
Statute  of  Elizabeth,  they  rest  primarily  on  a  codification  of  the 
law  of  trusts  originated  by  New  York  and  copied  by  Michigan, 
Wisconsin  and  Minnesota.  This  statute  abolished  all  trusts  except 
as  expressly  authorized  and  modified. 

"Novak  v.  Orphan's  Home  of  Baltimore  City  (1914)  123  Md.  161,  90 
Atl.  997. 

"Barnes  v.  Barnes  (1827)  Fed.  Cas.  No.  1014;  Newton  v.  Carberry 
(1840)  5  Cranch  C.  C.  632;  District  of  Columbia  v.  Washington  Market 
Co.  (1879)  3  MacArthur  578;  See  Beatty  v.  Kirtz  (1829)  27  U.  S.  566, 
583,  affirming  Fed.  Cas.  No.  7950,  2  Cranch  C.  C.  699. 

"Ould  v.  Washington  Hospital  (1877)  95  U.  S.  303,  309,  reversing  on 
this  point  1  MacArthur  541,  552. 

"(1819)  17  U.  S.  1.    Supra  footnote  1. 
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The  first  constitution  of  New  York,  adopted  in  1777,  declared 
that  such  parts  of  the  statute  law  of  England  and  of  the  acts  of 
the  legislature  of  the  colony  of  New  York  which  together  formed 
the  law  of  the  colony  on  the  19th  day  of  April  1775,  as  were  con- 
sistent with  the  new  order  and  did  not  establish  any  church  or 
recognize  the  English  king,  "shall  be  and  continue  the  law  of 
this  state  subject  to  such  alterations  and  provisions  as  the  legis- 
lature of  this  state  shall  from  time  to  time  make".46  In  accord- 
ance with  this  provision  and  in  view  of  the  fact  that  these  various 
statutes  were  contained  in  a  great  number  of  volumes  and  were 
written  in  a  style  deemed  improper  for  the  statute  books  of  the  new 
state,  a  commission  of  two  persons  was  appointed  by  the  legislature 
on  April  15th,  1786  to  collect  and  reduce  into  proper  form  such 
statutes  as  were  still  in  force  for  the  purpose  of  having  them 
reenacted,  to  the  intent  that,  when  the  same  shall  be  completed, 
then  and  from  thenceforth  none  of  the  statutes  of  England  or 
of  Great  Britain  shall  operate  or  be  considered  as  laws  of  this 
state.47  In  accordance  with  this  provision  a  long  list  of  colonial 
and  state  statutes  was  expressly  repealed  on  March  12th,  1788,48 
and  the  first  compilation  of  the  laws  of  New  York  made  its 
appearance  in  1789,  containing  none  of  the  English  statutes,49 
thus  impliedly  repealing  among  other  statutes  the  Statute  of 
Elizabeth.50 

It  is  hardly  necessary  to  say  that  this  legislation  was  not  in 
particular  aimed  at  the  Statute  of  Elizabeth.  The  subject  of  chari- 
ties under  the  economic  conditions  then  prevailing  even  in  New 
York  was  barely  thought  of  much  less  mentioned.  This  condition 
of  affairs  continued  through  more  than  the  first  quarter  of  the  nine- 
teenth century.  It  is,  therefore,  not  surprising  that  the  legislature, 
when  it  passed  its  first  real  revision  of  the  state  statutes  in  1827 
and  1828,  did  not  in  any  way  mention  charitable  trusts  in  abolish- 
ing all  uses  and  trusts  "except  as  authorized  and  modified  in  this 
article".51  This  left  the  important  question  whether  charitable 
trusts  were  impliedly  excluded  from  the  operation  of  the  statute 
or  covered  by  it  open  for  controversy  in  the  courts.     When  this 

"New  York  Constitution  1777,  §  35. 

4TLaws  of  New  York,  Ninth  Session,  Ch.  35. 

"Laws  of  New  York,  Eleventh  Session,   Ch.  73. 

"Jones  and  Varrick  Laws  of  New  York. 

60Ayers  v.  M.  E.  Church  (1849)  5  N.  Y.  Super.  Ct.  351,  367. 

"1  Rev.  Stat.  N.  Y.,  1829,  p.  727. 
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question  was  finally  presented  in  1844,  the  chancellor  was  startled 
by  the  contention  "so  contrary  to  the  public  interests,  and  so 
repugnant  to  the  spirit  of  the  age"  that  all  charitable  trusts 
springing  from  benevolent  and  not  from  interested  motives  should 
be  abolished  by  a  statute  which  did  not  even  mention  them.  He, 
accordingly,  denied  the  contention  on  the  ground  that  such  trusts 
were  not  within  the  purview  of  the  lawmakers ;  that  the  evils 
which  it  was  sought  to  remedy  were  not  incident  to  them;  that 
the  provisions  enacted  to  preserve  what  was  useful  and  beneficial 
in  private  trusts  were  inapplicable  to  the  administration  of  char- 
ities and,  hence,  the  statute  referred  merely  to  private  trusts  and 
merely  cut  down  these  intricacies  and  refinements  in  the  dealings 
of  individuals  with  real  estate  which  had  perplexed  conveyances 
and  filled  the  courts  with  litigations.52 

If  this  construction  had  prevailed,  the  courts  of  the  state  would 
have  been  saved  from  much  embarrassment  during  the  half  cen- 
tury to  follow  and  many  gifts  to  worthy  charitable  objects  would 
have  been  sustained  for  the  benefit  of  the  public  rather  than  de- 
feated for  the  benefit  of  the  heirs.  However,  such  a  boon  was 
not  to  be.  Charitable  trusts  were  rapidly  multiplying  and  keeping 
almost  exact  step  with  them  came  attacks  by  disgruntled  heirs. 
The  new  statute  afforded  too  magnificent  an  opportunity  for  a 
contention  on  the  part  of  interested  counsel  to  go  unutilized.  Nor 
did  this  contention  fall  on  deaf  ears.  The  state  supreme  court 
in  1850  severely  criticised  the  construction  of  the  chancellor  as 
judicial  legislation,  pointing  out  that  the  language  of  the  statute 
was  plain,  distinct  and  emphatic  and  signified  that  there  should 
be  a  thorough  and  radical  reform  of  this  branch  of  the  law  and  a 
total  abrogation  of  express  trusts  for  any  and  every  purpose 
except  as  therein  authorized.53 

In  1853  the  leading  case  of  Williams  v.  Williams5*  came  before 
the  Court  of  Appeals.  As  this  case  did  not  involve  any  real 
estate,  no  contention  that  it  was  affected  by  the  trust  statute  of 
1827  and  1828  could  be  maintained.  The  case  of  Vidal  v.  Girard,55 
decided  in  1844  by  the  United  States  Supreme  Court,  had  shed 
a  flood  of  light  on  the  subject,  demonstrating  to  a  certainty  that 

"Shotwell   v.   Mott    (N.   Y.    1844)    2   Sandf.   Ch.   46,   51. 

B3Yates  v.  Yates  (1850)  9  Barb.  324,  341 ;  see  Voorhees  v.  Presbyterian 
Church  of  Amsterdam  (1853)  17  Barb.  103,  105;  Beekman  v.  People  (1858) 
27  Barb.  260,  274,  aff'd.  23  N.  Y.  298. 

"(1853)  8  N.  Y.  525. 

"(1844)  43  U.  S.  127. 
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the  doctrine  of  charitable  uses  existed  in  England  before  the  Stat- 
ute of  Elizabeth.  It  followed  that  even  the  repeal  of  the  statute 
would  not  necessarily  affect  the  question  in  the  least.  Accordingly, 
the  court  upheld  the  gift  involved  on  the  ground  that  jurisdiction 
over  charities  in  the  state  existed  independently  of  the  statute. 

This  decision,  however,  was  the  last  ray  of  light  preceding  a 
total  eclipse  and  did  not  remain  law  in  the  state  for  any  great 
length  of  time.  The  repeal  of  the  Statute  of  Elizabeth  at  a  time 
when  the  law  of  charities  was  assumed  to  rest  on  it  and  the 
subsequent  abolition  of  the  law  of  uses  and  trusts  except  as  reen- 
acted  in  the  repealing  statute  were  circumstances  that  were  des- 
tined to  exercise  an  important  influence.  The  majority  of  the 
cases  that  arose  related  to  real  estate  in  which  the  contention 
that  charitable  trusts  had  been  abolished  was  vigorously  pressed 
by  eminent  counsel.  To  this  pressure  the  courts  succumbed.  A 
wandering  in  the  wilderness  commenced  not  unlike  that  which 
the  children  of  Israel  experienced  after  they  had  left  Egypt  and 
before  they  reached  the  promised  land. 

The  process  of  overthrowing  the  Williams  case  was  one  that 
is  quite  familiar  to  lawyers.  The  case  was  distinguished  on  more 
or  less  substantial  grounds  in  cases  decided  by  the  Court  of  Appeals 
in  185656  and  1861.57  In  1865,  the  court  deemed  the  time  ripe 
to  assail  it  vigorously,  maintaining  the  thesis  that  the  English 
system  of  charities  was  palpably  incongruous  with  the  state's  polit- 
ical system  and  the  principles  that  lie  at  the  basis  of  its  government 
and  institutions ;  not  adapted  to  its  social  conditions  and  imprac- 
ticable of  execution  and  that  by  the  repeal  of  the  Statute  of 
Elizabeth,  it  was  not  intended  that  "indefinite  trusts  of  every 
kind  and  description,  however  irrational  or  absurd,  superstitious, 
fanatical  or  idolatrous  should  become  valid  in  equity ;  and  that 
the  property  of  the  donors,  without  limit  or  restraint,  might,  at 
their  own  will,  and  for  the  promotion  of  such  objects,  be  with- 
drawn and  put  in  mortmain  away  from  the  general  uses  of 
society."58  In  the  following  year  the  same  court  declared  that 
the  abolition  of  the  Statute  of  Elizabeth  was  the  abrogation  of 
a  system  which  had  been  tried  and  condemned  and  was  not  the 
revival  of  a  more  ancient  and  odious  system  than  that  abrogated 
by  it.     Such  ancient  system  was  branded  as  fragmentary  and  dis- 

"Owens  v.  Missionary  Society  (1856)   14  N.  Y.  380. 

"Beekman  v.  Bonsor  (1861)  23  N.  Y.  298;  Downing  v.  Marshall  (1861) 
23  N.  Y.  366;  Phelps  v.  Pond  (1861)  23  N.  Y.  69,  affirming  28  Barb.  121. 
^Levy  v.  Levy  (1865)  33  N.  Y.  97,  114,  116. 
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jointed,  obscure  in  its  origin,  incongruous  in  its  theory,  disastrous 
in  its  tendency,  discarded  as  an  excresence  on  the  common  law, 
inappropriate  even  to  a  government  in  which  the  crown  and  the 
mitre  are  in  mutual  alliance  and  dependence,  and  still  more  un- 
suited  to  states  in  which  every  religion  is  free  and  subject  to  no 
restraint  except  that  imposed  by  general  legislation.59  Accord- 
ingly, the  court  argued  that  the  contention,  that  the  repeal  of  the 
English  statutes  was  not  intended  to  displace  the  English  system 
of  charitable  trusts  but  merely  to  sweep  away  the  restraints  which 
alone  rendered  it  endurable  even  in  a  monarchy  and  to  inaugurate 
an  ancient  and  obsolete  system  freed  from  all  the  salutary  re- 
straints of  modern  English  legislation,  would  impute  to  the  legis- 
lature of  1788  a  circumvention  of  its  own  intent  through  heedless 
incaution  and  the  exhuming  to  new  life  in  a  free  state  the  buried 
abuses  of  the  old  English  court  of  chancery.60  The  controversy 
was  practically  closed  in  1873,  twenty  years  after  it  had  been  begun 
in  the  appellate  court.61 

The  result  of  this  wrecking  process  may  be  summarized  in  a 
few  words.  All  original  as  distinguished  from  corporate  charities 
were  now  abolished  in  New  York.  The  only  method  by  which 
a  testator  could  devise  his  property  to  charity  was  to  give  it  to 
a  charitable  corporation  either  as  an  absolute  gift  (where  the  cor- 
poration was  in  existence)  or  as  an  executory  devise  (where  it 
had  not  as  yet  been  formed).  This  system  "abolishing  the  huge 
and  complex  system  of  England  for  many  generations  the  fruitful 
source  of  litigation",  despite  the  many  wrecks  of  noble  charities 
which  it  had  wrought,  so  impressed  the  appellate  court  in  1888 
that  it  declared  in  an  excess  of  zeal  that  charity  had  suffered  no 
loss  by  this  change  and  that  it  was  not  certain  "that  any  political 
state  or  society  in  the  world  offers  a  better  system  of  law  for 
the  encouragement  of  property  limitations  in  favor  of  religion 
and  learning,  for  the  relief  of  the  poor,  the  care  of  the  insane,  of 
the  sick  and  the  maimed,  and  the  relief  of  the  destitute  than  our 
system  of  creating  organized  bodies  by  the  legislative  power  and 
endowing  them  with  the  legal  capacity  to  hold  property".62  With 
this  state  of  affairs  all  attempts  by  mere  reasoning  to  induce  the 

6"Bascom  v.  Albertson  (1866)  34  N.  Y.  584,  605. 

60Bascom  v.  Albertson,  supra  footnote  59,  at  p.  614. 

"Holmes  v.  Mead  (1873)   52  N.  Y.  332. 

"Holland  v.  Alcock  (1888)  108  N.  Y.  312,  335,  336,  16  N.  E.  305,  revers- 
ing 40  Hun,  372,  affirming  3  How.  Pr.  (N.  S.)  106. 
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court  to  return  to  the  doctrine  of  the  Williams  case  were  useless.63 
Only  legislative  action  could  revitalize  any  original  charity  which 
any  testator  might  feel  called  upon  to  contrive.64 

Our  narrative  must  now  take  us  back  for  many  decades.  In 
1814  Samuel  J.  Tilden  was  born  in  New  Lebanon,  New  York. 
After  being  admitted  to  the  bar  he  originated  the  system  of  rail- 
road reorganization  and  consolidation.  A  great  many  railroads 
in  consequence  passed  through  his  hands.  This  work  was  very 
remunerative  and  made  him  wealthy.  His  opposition  to  the  Tweed 
Ring  in  the  early  seventies  in  addition  made  him  a  national  figure 
and  elevated  him  to  the  governorship  of  New  York  in  1875.  His 
participation  in  the  national  campaign  of  1876  as  the  democratic 
candidate  for  the  presidency  in  opposition  to  Rutherford  B. 
Hayes,  the  republican  candidate,  his  patriotic  action  in  submitting 
to  the  decision  of  the  electoral  commission  which  decided  the 
election  for  Hayes  by  a  strictly  partisan  vote  are  a  part  of  the 
history  of  the  United  States.  After  declining  the  democratic 
nomination  for  the  presidency  in  1880  and  1884,  he  died  in  1886, 
leaving  a  will  in  which  he  left  more  than  four-fifths  of  an  estate 
appraised  at  over  five  million  dollars  "to  establish  and  maintain 
a  free  library  and  reading  room  in  the  City  of  New  York  and 
to  promote  such  scientific  and  educational  objects  as  my  said 
executors  and  trustees  may  more  particularly  designate".  In 
1891,  the  Court  of  Appeals  was  confronted  with  the  question  of 
the  validity  of  this  magnificent  gift.  Its  decision,  that  it  was 
invalid  under  the  New  York  rule  in  relation  to  charitable  trusts,65 
on  account  of  the  munificent  proportions  of  the  gift,  the  national 
prominence  of  the  donor  and  the  noble  purpose  which  had  been 
frustrated,  caused  widespread  discussion  throughout  the  country.66 
This  discussion  bore  fruit  in  1893,67  when  the  legislature  of  New 

■"Cottman  v.  Grace  (1889)  112  N.  Y.  299,  19  N.  E.  839;  Fosdick  v.  Town 
of  Hempstead  (1891)  125  N.  Y.  581,  26  N.  E.  801. 

"For  a  discussion  of  this  history,  see  Holland  v.  Alcock,  supra  footnote 
62;  Allen  v.  Stevens  (1899)  161  N.  Y.  122,  138-140,  55  N.  E.  568,  reversing 
33  App.  Div.  485,  54  N.  Y.  Supp.  8,  and  affirming  22  Misc.  158,  49  N.  Y. 
Supp.  431;  Utica  Trust  &  Deposit  Co.  v.  Thompson  (1914)  87  Misc.  31, 
149  N.  Y.  Supp.  392,  397;  Simmons  v.  Burrell  (1894)  8  Misc.  388,  28 
N.  Y.  Supp.  625,  629. 

MTilden  v.  Greene  (1891)  130  N.  Y.  29,  28  N.  E.  880. 

"5  Harvard  Law  Rev.  389;  31  American  Law  Register  (N.  S.)  125,  235, 
522;  23  Central  Law  Journal  217,  364;  38  Alb.  L.  J.  369. 

"Allen  v.  Stevens,  supra  footnote  64;  Matter  of  Shattuck  (1908)  193 
N.  Y.  446,  450,  86  N.  E.  455,  reversing  118  App.  Div.  888,  103  N.  Y.  Supp. 
520;  Matter  of  Cunningham  (1912)  206  N.  Y.  601,  605,  100  N.  E.  437, 
affirming  76  Misc.  120,  136  N.  Y.  Supp.  922;  Hull  v.  Pearson  (1899)  26 
App.  Div.  224,  235;  55  N.  Y.  Supp.  324;  Utica  Trust  &  Deposit  Co.  v. 
Thompson,  supra  footnote  64. 


104  COLUMBIA  LAW  REVIEW. 

York  passed  the  "Tilden  Act",68  which  marked  the  departure  of 
the  state  from  the  New  York  rule  built  up  on  the  ruins  of  the 
system  outlined  in  Williams  v.  Williams,™  restored  the  law  as 
declared  in  that  case,70  and  reversed  the  previous  policy  of  the 
state.71 

This  act  provided  that  no  charitable  gift,  in  other  respects 
valid  under  the  laws  of  the  state,  should  be  deemed  invalid  "by 
reason  of  the  indefiniteness  or  uncertainty  of  the  persons  designated 
as  the  beneficiaries"  and  declared  that  all  gifts  made  without 
designating  a  trustee  should  vest  in  the  supreme  court  and  directed 
the  attorney  general  to  enforce  them  by  proper  court  proceedings. 
The  act  was  amended  in  1901,  by  adding  a  provision  permitting 
a  gift  to  be  applied  cy  pres  with  the  consent  of  the  donor  or 
grantor  if  living,  and  if  dead,  after  the  expiration  of  twenty-five 
years  from  the  date  of  the  execution  of  the  instrument,  where  a 
literal  compliance  with  the  terms  of  the  gift  had  become  imprac- 
ticable or  impossible.72  This  twenty-five  year  limitation  was 
stricken  out  in  1909,  so  that  the  court  is  now  at  liberty  to  make 
such  application  at  any  time  upon  a  proper  showing,  provided 
only  that  no  such  order  is  to  be  made  "without  the  consent  of  the 
donor  or  grantor  of  the  property  if  he  be  living."73 

This  statute  has  received  the  most  favorable  construction. 
"The  spirit  of  love  and  religion  which  is  the  basis  of  charity"74 
has  been  exercised  in  construing  its  provisions.  As  said  by  Judge 
Marshall  of  the  Wisconsin  bench,  the  court  has  been  moved  by 
the  conception  of  the  wrong  that  had  been  judicially  done,  with 
the  shadowy  aid  of  the  new  written  law,  by  "an  exhibition  of 
heroics  which  had  no  parallel  in  the  books",  to  turn  backward 

"Sailor's  Snug  Harbor  v.  Carmody  (1914)  211  N.  Y.  286,  297,  105  N.  E. 
543;  Laws  of  1893,  Ch.  701. 

"Tlammert  v.  Osborn  (1893)   140  N.  Y.  30,  43,  35  N.  E.  407. 

70Sailor's  Snug  Harbor  v.  Carmody,  supra  footnote  68,  at  p.  298  affirm- 
ing 158  App.  Div.  738,  144  N.  Y.  Supp.  24,  which  reversed  77  Misc.  494, 
137  N.  Y.  Supp.  968;  Allen  v.  Stevens,  supra  footnote  64;  Bowman  v.  Do- 
mestic &  Foreign  Missionary  Society  (1905)  182  N.  Y.  494,  75  N.  E.  535 
modifying  100  App.  Div.  29,  90  N.  Y.  Supp.  989,  which  reversed  42  Misc. 
574,  87  N.  Y  Supp.  621. 

"Washburnton  Ave.  Baptist  Church  v.  Clark  (1913)  158  App.  Div.  230, 
142  N.  Y.  Supp.  1089,  reversing  80  Misc.  306,  141  N.  Y.  Supp.  1. 

"Laws  of  1901,  Ch.  292. 

78Laws  of  1909,  Chs.  45  and  52.  Consol.  Laws  of  N.  Y.  Personal  Prop- 
erty Law,  §  12,  p.  4170,  Real  Property  Law,  §  113,  p.  4999. 

"Matter  of  Robinson  (1911)  203  N.  Y.  380,  385,  96  N.  E.  925,  modi- 
fying 145  App.  Div.  925,  130  N.  Y.  Supp.  259,  which  modified  71  Misc.  87, 
129  N.  Y.  Supp.  1020. 
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to  the  starting  point  so  unfortunately  departed  from  and  efface 
the  half  century  of  lamentable  wandering  and  reintrench  the  prin- 
ciples of  Williams  v.  Williams.15  Nevertheless  the  statute,  not 
being  retroactive,76  did  not  affect  any  rights  that  had  vested  under 
wills  which  had  become  effective  before  its  passage,  nor  could 
a  trust,  void  before  the  statute,  operate  as  a  power  in  trust  as 
the  purpose  itself  was  then  unlawful.77  Again  a  direct  and  abso- 
lute gift  to  an  unincorporated  charitable  society,78  or  to  an  asso- 
ciation which  has  no  existence  in  fact,79  has  been  held  void  under 
it  on  the  ground  that  the  statute  does  not  apply  to  absolute  gifts 
but  only  to  gifts  in  trust.80  Furthermore  the  statute  has  been 
held  not  to  validate  gifts  for  charitable  purposes  in  another  state81 
nor  accumulations.82  On  the  other  hand  while  the  purpose  of 
the  gift  must  be  stated  with  definiteness,83  the  beneficiaries  may 
be  uncertain  and  indefinite;84  the  selection  of  the  particular  char- 
ity to  be  benefited  may  be  left  to  the  trustee85  who  need  not  be 

75Maxey  v.  Oshkosh  (1910)   144  Wis.  238,  273,  128  N.  W.  899. 

"People  v.  Powers  (1895)  147  N.  Y.  104,  41  N.  E.  432,  reversing  83  Hun, 
449,  29  N.  Y.  Supp.  950,  8  Misc.  628;  Murray  v.  Miller  (1904)  178  N.  Y. 
316,  70  N.  E.  870,  affirming  85  App.  Div.  414,  83  N.  Y.  Supp.  591;  Sim- 
mons v.  Burrell,  supra  footnote  64;  Butler  v.  Parochial  Fund  (1895)  92 
Hun,  96,  36  N.  Y.  Supp.  562,  566. 

"Murray  v.  Miller,  supra  footnote  76. 

TOMount  v.  Tuttle  (1906)  183  N.  Y.  358,  76  N.  E.  873  affirming  99  App. 
Div.  433,  91  N.  Y.  Supp.  195  which  reversed  40  Misc.  456,  82  N.  Y.  Supp. 
655;  Fralick  v.  Lyford  (1907)  107  App.  Div.  543,  95  N.  Y.  Supp.  433, 
aff'd.  187  N.  Y.  524,  79  N.  E.  1105;  In  re  Scott's  Estate  (1900)  31  Misc. 
85,  64  N.  Y.  Supp.  577;  Wait  v.  Society  for  Political  Study  (1910)  68 
Misc.  245,  123  N.  Y.  Supp.  637;  Matter  of  Crompton  (1911)  72  Misc.  289, 
131  N.  Y.  Supp.  183;  contra,  Matter  of  Fitzsimmons  (1899)  29  Misc.  731, 
62  N.  Y.  Supp.  1009. 

"Spencer  v.  Hay  Library  Ass'n.  (1901)  36  Misc.  393,  73  N.  Y.  Supp.  712. 

""Fralick  v.  Lyford,  supra  footnote  78. 

8lCatt  v.  Catt   (1907)   118  App.  Div.  742,  103  N.  Y.  Supp.  740,  744. 

82St.  John  v.  Andrews  Institute  (1908)  191  N.  Y.  254,  278,  83  N.  E.  981, 
affirming  117  App.  Div.  698,  102  N.  Y.  Supp.  808. 

"Matter  of  Seymour  (1910)  67  Misc.  347,  124  N.  Y.  Supp.  637. 

"Matter  of  Shattuck,  supra  footnote  67;  Spencer  v.  Hay  Library  Ass'n., 
supra  footnote  79 ;  Bowman  v.  Domestic  &  Foreign  Missionary  Society, 
supra  footnote  70;  In  re  Beaver's  Estate  (1909)  62  Misc.  155,  116  N.  Y. 
Supp.  424;  Matter  of  Powell  (1910)  136  App.  Div.  830,  121  N.  Y.  Supp. 
779;  Matter  of  Spence  (1915)  165  App.  Div.  787,  151  N.  Y.  Supp.  292; 
Starr  v.  Selleck  (1911)  145  App.  Div.  869,  130  N.  Y.  Supp.  696;  aff'd.  205 
N.  Y.  545,  98  N.  E.  1116. 

"Kelly  v.  Hoey  (1898)  35  App.  Div.  273,  55  N.  Y.  Supp.  94,  96;  Rothschild 
v.  Goldenberg  (1905)  103  App.  Div.  235,  92  N.  Y.  Supp.  1076;  see  188 
N.  Y.  327,  80  N.  E.  1030;  Manley  v.  Fiske  (1910)  139  App.  Div.  665,  124 
N.  Y.  Supp.  149,  modifying  66  Misc.  388,  123  N.  Y.  Supp.  129;  aff'd.  201 
N.  Y.  546,  95  N.  E.  1133;  Utica  Trust  &  Deposit  Co.  v.  Thompson,  supra 
footnote  64. 
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a  corporation88  and  whose  non-existence,87  incapacity  to  act,88  or 
dissolution89  is  of  no  consequence.  The  cy  pres  doctrine  which 
had  been  inapplicable  before  the  statute,90  now  became  effective,91 
The  word  "grant"  in  the  statute  was  construed  to  include  a  power92 
and  the  sentence  "which  shall  in  other  respects  be  valid  under 
the  laws  of  this  state"  was  held  to  make  no  reference  to  perpetui- 
ties in  general  but  only  to  charities  resting  on  more  than  two 
lives  in  being.93 

Looking  back  over  the  development  of  the  forty  years  pre- 
ceding the  year  1893,  it  may  well  be  said  that,  while  the  doctrine 
developed  during  this  period  "has  been  reared  into  a  vast  structure 
of  learning,  it  remains  a  monument  of  historical  and  academic 
worth  rather  than  a  guide  needed  for  the  disposition  of  present 
cases.  It  is  a  memorial  and  mortuary,  more  a  shrine  for  meditation 
than  a  land  mark  for  navigation.  Upon  the  fabric  of  this  erudi- 
tion, statutory  and  judicial  endeavor  has  wrought  a  modern  sys- 
tem which,  without  assumption,  may  be  declared  so  plain  that 
the  wayfaring  man  need  not  err  therein".9*  In  view  of  this  devel- 
opment, it  may  well  be  contended  that  Tilden  through  his  invalid 
gift  (saved  in  part  to  charity  through  a  compromise)  has  done 
more  for  charity  than  he  could  have  done  by  a  will  which  would 
have  withstood  all  the  attacks  made  upon  it.  There  is  basis  for 
the  belief  that,  had  he  clearly  foreseen  what  was  to  follow  after 
his  death,  he  would  not  have  changed  his  will  in  the  least.  He 
meant  to  be  a  benefactor  after  his  death  and  he  built  far  better 
than  he  knew. 

When,  by  act  of  Congress  in  1805,  the  territory  of  Indiana 
was  divided  and  the  territory  of  Michigan  was  created,  the  legal 
situation  in  regard  to  the  statutes  applicable  to  the  new  govern- 
mental subdivision  was  most  difficult  and  involved.  There  were 
the  acts  of  the  British  Parliament,  the  Canadian  ordinances,  the 

""Allen  v.  Stevens,  supra  footnote  64. 

"Sawyer  v.  Dearstyne  (1912)  139  N.  Y.  Supp.  955. 

""Matter  of  Griffin  (1901)  167  N.  Y.  71,  60  N.  E.  284,  reversing  45  App. 
Div.  102,  61  N.  Y.  Supp.  639. 

^In  re  Deming's  Will   (1908)   112  N.  Y.  Supp.  170. 

eoLoch  v.  Mayer  (1906)  50  Misc.  442,  100  N.  Y.  Supp.  837,  840. 

"Matter  of  MacDowell   (1916)  217  N.  Y.  454,  465,  112  N.  E.  177. 

"Kelly  v.  Hoey,  supra  footnote  85. 

83Allen  v.  Stevens,  supra  footnote  64. 

"Matter  of  Davis  (1912)  77  Misc.  72,  137  N.  Y.  Supp.  427,  aff'd.  141 
N.  Y.  Supp.  1115. 
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statutes  of  the  Northwest  Territory  and  the  laws  of  Indiana  all 
claiming  recognition  and  all  more  or  less  entitled  to  it.  The  situa- 
tion, bad  enough  as  it  was,  was  made  intolerable  by  the  frontier 
conditions  which  prevailed  and  which  made  access  to  the  proper 
books  difficult,  if  not  impossible.  To  remedy  these  defects  the 
legislative  department  of  the  new  territory  made  short  shrift  of 
these  laws  by  repealing  them  all  and  by  providing  among  other 
things  "that  no  act  of  the  parliament  of  England,  and  no  act  of 
the  parliament  of  Great  Britain  shall  have  any  force  within  the 
territory  of  Michigan."95  This  action,  of  course,  repealed  among 
other  statutes  the  Statute  of  Elizabeth.96 

It  will  be  noticed  that  this  development  bears  a  striking  re- 
semblance to  the  course  of  events  in  New  York.  Nor  does 
the  analogy  stop  with  the  repeal  of  the  Statute  of  Elizabeth.  On 
the  contrary,  the  state  practically  patterned  its  entire  history  in 
this  matter  on  that  of  New  York.  In  1846  it  copied  the  New 
York  statute  abolishing  all  uses  and  trusts  except  as  expressly 
authorized  and  modified.97  The  question  of  the  effect  of  this 
statute,  however,  did  not  arise  till  1879  after  both  New  York 
and  Wisconsin  which,  in  the  meantime,  had  copied  the  statute 
from  Michigan,  had  definitely  passed  upon  the  question.  It  was 
almost  a  matter  of  course  that  the  court  should  decide  that  trusts 
for  charitable  uses  involving  real  estate  were  not  distinguished 
from  others  and  that  their  validity  depended  upon  the  same  rules.98 

This  left  the  question  open  whether  a  gift  of  personal  property 
to  charity  was  secured  under  the  law  of  the  state.  Though  a  case 
arising  in  1889  seemed  to  lean  toward  the  affirmative  of  this  pro- 
position,99 when  the  question  finally  was  squarely  presented,  the 
court  reluctantly  held  such  a  gift  invalid  on  the  ground  that  the 
repeal  of  the  Statute  of  Elizabeth  had  repealed  the  entire  law  of 
charities.100 

In  1906  a  testatrix  died  leaving  a  legacy  of  $2,000  in  trust  for 
a  charitable  purpose.  Nine  months  later  the  legislature  passed  an 
act  which  was  substantially  a  copy  of  the  New  York  Tilden  Act 

ual  Territorial  Laws  of  Mich.,  900. 

""Methodist  Church  of  Newark  v.  Clark   (1879)    41   Mich.   730,  741,  3 
N.  W.  207;  Hathaway  v.  New  Baltimore  (1882)  48  Mich.  251,  12  N.  W.  186. 

"Rev.  Stat.  Mich.,  1846,  c.  63. 

"Methodist  Church  of  Newark  v.  Clark,  supra  footnote  96. 

"Penny  v.  Croul  (1889)  76  Mich.  471,  480,  43  N.  W.  649. 

100Hopkins  v.  Crossley  (1903)  132  Mich.  612,  96  N.  W.  499;  see  Stoepel 
v.  Satterthwaite  (1910)  162  Mich.  457,  127  N.  W.  673. 
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of  1893. 101  This  act  was  held  not  to  be  retroactive  when  the  case 
which  had  arisen  out  of  the  legacy  mentioned  finally  reached  the 
supreme  court  in  1910.102  This  decision,  of  course,  left  the 
statute  in  force  so  far  as  any  prospective  application  of  it  is  con- 
cerned. It  was  not  till  1915  that  its  validity  was  attacked.  The 
ground  on  which  this  attack  was  made  was  a  purely  technical  one, 
involving  merely  the  sufficiency  of  its  title.  An  equal  division  of 
the  court  resulted  in  the  affirmance  of  the  judgment  below  which 
sustained  the  statute.103  Beyond  this  the  Michigan  court  has  not 
been  called  upon  either  to  construe  or  apply  the  statute,  though  it 
has  taken  occasion  to  remark  that  the  construction  of  the  New 
York  court  will  not  necessarily  be  controlling,  since  the  effect  of 
a  new  statute  upon  the  law  and  policy  of  a  state  depends  upon  the 
existing  state  of  the  law  and  the  policies  theretofore  declared  and 
not  upon  the  construction  which  fits  it  into  the  law  of  another 
state  which  may  be  radically  different.104  The  importance  of  the 
statute  in  reversing  a  century-old  policy  of  the  state  in  regard  to 
charitable  trusts,  however,  has  been  recognized  and  given  expres- 
sion.105 The  state  may,  therefore,  be  regarded  as  back  in  line  with 
the  majority  of  states  and  has  every  reason  to  congratulate  itself 
upon  the  action  of  its  legislature,  accidental  though  it  may  have 
been. 

Though  Wisconsin  was  a  part  of  Michigan  at  the  time  when 
it  became  a  separate  territory  in  1836,  it  was  not  a  part  thereof 
in  1810  when  Michigan  repealed  all  English  statutes.  However, 
it  was  but  natural  for  it  not  only  to  retain  the  bulk  of  the  statutory 
law  of  Michigan,  but  also  for  a  time  to  duplicate  closely  its  new 
statutes.  Accordingly,  after  Wisconsin  had  become  a  state,  it 
adopted,  in  the  revision  of  its  statutes  of  1849,  the  Michigan 
statute  in  regard  to  trusts  which  Michigan  in  turn  had  borrowed 
from  New  York.106 

When  the  question  of  the  construction  of  this  statute  came 
before  the  Wisconsin  court,  the  New  York  court  had  reached 
definite  conclusions  in  regard  to  the  matter.  It  was  but  natural 
for  the   Wisconsin   court  to   follow   this   construction,   since  the 

lulPublic  Acts  of  Michigan,  1907,  No.  122;  4  How.  Stat.  (2nd  ed.)  §  10700. 

102Stoepel  v.  Satterthwaite,  supra  footnote  100. 

103  Loomis  v.  Mack  (1915)   183  Mich.  674,  ISO  N.  W.  370. 

1MMoore  v.  O'Leary  (1914)   180  Mich.  261,  267-274,  146  N.  W.  661. 

105Loomis  v.  Mack,  supra  footnote  103,  at  p.  678. 

108Rev.  Stat.  Wis.,  1849,  c.  57. 
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statute  had  been  adopted  with  a  full  view  of  the  New  York  act.107 
Accordingly,  the  words  of  the  statute  which  abolished  all  uses 
and  trusts  except  as  expressly  authorized  and  modified  were 
deemed  to  be  too  plain,  broad  and  explicit  to  justify  any  judge- 
made  exceptions.  The  court,  therefore,  refused  to  restrict  the 
application  of  the  language  used  or  to  narrow  its  meaning.  Ac- 
cordingly, a  gift  of  land  to  unincorporated  charitable  schools  was 
in  1876  held  to  be  void  and  of  no  effect.108  When,  however,  three 
years  later  the  question  arose  whether  a  bequest  of  money  for  a 
similar  purpose  was  valid,  the  court  very  properly  took  the  position 
that  such  bequests  to  charitable  uses  are  unaffected  by  the  statute 
of  perpetuities  or  the  statute  of  uses  and  trusts  and  upheld  the 
gift.109 

During  the  next  year  a  tendency  developed  to  uphold  a 
charitable  gift  whether  of  real  or  personal  property  which  was 
"fully  expressed  and  clearly  defined  upon  the  face  of  the  instru- 
ment creating  it".110  The  cases  which  involved  this  proposition, 
however,  were  neither  well  considered  nor  well  argued  and  left 
the  searcher  after  truth  in  considerable  doubt. 

The  year  1900  marks  the  beginning  of  the  return  of  Wisconsin 
to  the  English  charity  doctrine.  In  an  important  case  decided  in 
that  year,111  the  doctrine  of  equitable  conversion  was  most  vigor- 
ously asserted  by  Judge  Marshall  in  order  to  uphold  a  gift  as  a 
charitable  one  and  avoid  the  one  infirmity  in  the  Wisconsin  law 
which  hampered  owners  of  property  in  their  efforts  to  devote  the 
same  to  the  public  good.112  This  case  was  followed  by  subsequent 
cases113  and  led  to  the  deduction  of  an  equitable  conversion  from 
facts  which  disclosed  no  express  direction  of  any  kind  on  the 
part  of  the  owner.114 

In  1903,  however,  a  case  of  a  gift  to  a  city  came  before  the 
court  in  which  this  convenient  remedy  was  found  to  be  inapplicable. 
The  charity  contemplated,  however,  was  most  meritorious  and  the 

""Danford  v.  Oshkosh  (1903)  119  Wis.  262,  269,  97  N.  W.  258. 

108Ruth  v.  Oberbrunner  (1876)  40  Wis.  238,  258. 

108Dodge  v.  Williams  (1879)  46  Wis.  70,  97,  50  N.  W.  1103. 

""Webster  v.  Morris  (1886)  66  Wis.  366,  381,  28  N.  W.  353;  Farness  v. 
Braunborg  (1889)  73  Wis.  257,  279,  41  N.  W.  84. 

^Harrington  v.  Pier  (1900)   105  Wis.  485,  82  N.  W.  345. 

^In  re  Kavanaugh's  Estate   (1910)    143  Wis.  90,   110,  126  N.  W.  672. 

U3Hood  v.  Dorer  (1900)  107  Wis.  149,  82  N.  W.  546. 

U4In  re  Kavanaugh's  Estate,  supra  footnote  112,  at  p.  101. 
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court  was  disinclined  to  overthrow  it.  It  was,  accordingly,  held 
to  be  an  absolute  gift  and  thus  saved  from  destruction.  In  this 
case  Judge  Marshall,  while  heartily  concurring  in  the  judgment, 
boldly  dissented  from  the  reasoning  upon  which  it  was  based  and, 
with  faith  rather  than  hope,  cast  his  bread  upon  the  waters115  and 
appealed  "to  the  blessed  spirit  which  gave  rise  to  the  law  of 
charities"  to  banish  the  spectre  of  the  New  York  heresy  from  the 
state's  judicial  tables.118  This  appeal  was  effective.  The  defect 
had  been  too  glaringly  exposed.  Accordingly,  the  legislature  at 
its  next  meeting  in  1905  exempted  real  estate  which  was  given, 
granted  or  devised  to  a  charitable  use  from  the  limitations  upon 
the  right  to  suspend  the  absolute  power  of  alienation.117  In  1910 
this  statute  was  applied  to  a  charitable  gift  of  real  estate,  thus 
placing  Wisconsin  in  the  words  of  Judge  Marshall  "in  the  front 
rank  of  communities  as  regards  favoring  devises  of  privately 
accumulated  wealth  to  charitable  objects".118 

When  the  territory  of  Minnesota  was  created  in  1849,  it  was 
provided  by  Congress  that  "the  laws  in  force  in  the  territory  of 
Wisconsin,  at  the  date  of  the  admission  of  the  state  of  Wisconsin 
shall  continue  to  be  valid  and  operative  therein",119  subject,  of 
course,  to  be  altered  or  repealed  by  the  legislative  body  of  the  new 
territory.  It  is,  therefore,  not  at  all  surprising  that  when  the  new 
territory  undertook  in  1851  to  establish  its  own  code,  it  retained 
from  the  Wisconsin  statutes  the  act  which  abolished  all  uses  and 
trusts  except  as  expressly  authorized  and  modified.120  Under  this 
statute  a  deed  in  the  Methodist  Episcopal  form  was  held  void  in 
1883,  Michigan  and  New  York  decisions  being  relied  upon  in 
support  of  this  decision.121  When  the  question  came  up  again  in 
1897,  the  court  stated  that  it  was  well  settled  in  the  states  from 
which  the  statute  was  derived  that  a  great  body  of  the  English  law 
of  charity  had  been  abolished  by  it.  Reliance  was  placed  upon 
New  York,  Michigan  and  Wisconsin  cases  and  a  gift  to  trustees 
for  the  unincorporated  branch  of  the  Salvation  Army  located  in 
St.  Paul  was  declared  to  be  void  and  of  no  effect.122 

U5Danford  v.  Oshkosh,  supra  footnote  107. 

U6Maxcy  v.  Oshkosh,  supra  footnote  75. 

"Laws  of  1903,  Wis.  Stat.  c.  511,  sec.  2039. 

U8Maxcy  v.  Oshkosh,  supra  footnote  75. 

"'Section  12  of  the  act  establishing  the  territorial  government  of  Minne- 
sota, approved  March  3,  1849. 

""Stat.  Minn.,  1851,  c.  44. 

^Little  v.  Willford  (1883)  31  Minn.  173,  176,  17  N.  W.  282. 

mLane  v.  Eaton  (1897)  69  Minn.  141,  143,  71  N.  W.  1031. 
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The  Minnesota  decisions  so  far  noted  referred  to  real  estate 
only.  In  1903  a  case  arising  out  of  a  gift  of  personal  property 
came  before  the  court.  The  legislature  in  1875  for  some  un- 
fathomed  reason  had  included  "money,  stocks,  bonds  or  valuable 
chattels  of  any  kind"  in  the  provisions  of  the  trust  statute.123  The 
court,  accordingly,  held  that  a  charitable  gift  of  personal  property 
was  covered  by  the  statute  and  that  the  bequest  was  void.124  This 
decision  was  rendered  on  January  9th,  1903.  Probably  in  conse- 
quence of  it,  the  legislature  by  an  act  approved  on  April  4th,  1903, 
attempted  to  reestablish  charitable  trusts  in  the  state.125  Unfor- 
tunately, however,  this  statute  was  passed  under  a  title  which  was 
held  too  restrictive  by  the  court  and  hence  was  declared  uncon- 
stitutional.126 Finally,  by  the  adoption  of  the  revision  of  1905,127 
a  certain  leeway  was  again  given  to  charitable  gifts  so  far  as 
personal  property  is  concerned.128  In  view  of  this  development 
there  can  be  no  question  but  that  the  subject  of  charitable  trusts 
has  to  an  extraordinary  degree  been  the  football  of  legislative 
whims  in  the  gopher  state.  A  program  of  constructive  legislation 
is  needed  to  eliminate  the  uncertainties  under  which  the  law  of  the 
state  is  laboring  on  this  important  subject. 

Carl  Zollmann, 

Chicago,  111. 

[To  be  concluded'] 

123Laws  of  1875,  c.  53.  Shanahan  v.  Kelly  (1903)  88  Minn.  202,  210, 
92  N.  W.  948. 

ia*Shanahan  v.  Kelly,  supra  footnote  123,  p.  211. 

vaGtn.  Laws,  Minn.,  1903,  c.  132. 

'Watkins  v.  Bigelow   (1904)  93  Minn.  210,  214,  100  N.  W.  1104. 

7§  3249   (5). 

128Young  Men's  Christian  Ass'n.  v.  Horn  (1913)  120  Minn.  404,  418, 
139  N.  W.  805. 
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THE  TRADING  WITH  THE  ENEMY  ACT. 

The  adoption  by  the  courts  of  a  prohibition  against  trading 
with  the  enemy  apparently  preceded  any  definite  conception  of 
the  policy  to  be  served  thereby.  The  subsequent  vacillation  in 
theory  with  corresponding  changes  in  the  scope  of  the  restric- 
tions imposed,  render  the  early  cases  irreconcilable  and  have  had 
considerable  effect  upon  the  later  law.  Eventually  the  rule 
emerged  as  an  economic  weapon  to  be  used  in  aid  of  the  military, 
aimed,  by  preventing  the  accrual  of  any  economic  benefit  to  per- 
sons within  enemy  territory,  to  weaken  the  enemy  country  econom- 
ically, if  possible,  and  at  least  to  prevent  any  improvement  of 
its  position.1 

xSee  Kershaw  v.  Kelsey  (1868)  100  Mass.  561.  For  a  short  resume  of 
the  development  of  this  principle,  see  Huberich,  Trading  with  the  Enemy,  28. 

Pursuant  to  this  policy  the  common  law  named  as  "commercial  enemies" 
any  persons  personally  resident  in  enemy  territory  or  maintaining  a  com- 
mercial residence  or  domicile  therein.  For  a  general  discussion,  see  Porter 
v.  Freudenberg  [1915]  1  K.  B.  857.  Enemy  nationality  or  citizenship  has 
no  determinant  effect  under  the  common  law.  The  Postilian  (1778)  Hay 
&  M.  245.  The  San  Jose  Indiano  (1814)  2  Gall.  268,  approved  (1816)  14 
U.  S.  208;  see  Russell  v.  Skipwith  (Pa.  1814)  6  Binn.  241.  The  Flamenco 
— The  Orduna,  32  T.  L.  R.  53,  is  difficult  of  explanation.  The  court  there 
upheld  the  confiscation  of  merchandise  belonging  to  a  German  subject  who 
had  been  resident  in  Chile  but  had  left  there  and  acquired  no  other  resi- 
dence, though  he  had  not  gone  back  to  Germany.  The  tone  of  the  decision 
leads  to  the  belief  that  had  the  German  been  still  resident  in  Chile,  the 
confiscation  would  not  have  been  upheld.  But  such  a  position  can  only 
comport  logically  with  the  actual  decision  if  the  latter  rests  on  some  pre- 
sumption of  residence  in  the  enemy  country  applied  to  all  subjects  of 
that  country  where  they  have  no  other  definite  place  of  present  residence. 
The  desirability  of  such  a  presumption  is  questionable.  Correspondingly, 
there  is  no  doubt  that  a  subject  of  the  law-making  country  is  an  "enemy", 
in  the  commercial  sense,  if  resident  physically  or  commercially  in  enemy 
territory.  Wells  v.  Williams  (1697)  1  Lord  Raymond  282;  Porter  v. 
Freudenberg,  supra.  The  Continental  Law  differs,  extending  its  pro- 
hibitions to  all  subjects  of  the  enemy  country,  but  is  in  accord  with  reference 
to  citizens  of  the  law-making  country  resident  in  enemy  territory.  If,  as 
is  probable,  this  difference  is  merely  expressive  of  the  general  divergence 
of  the  two  systems  on  the  question  of  basis  of  jurisdiction,  rather  than 
the  result  of  any  variant  underlying  policy,  the  common  law  rule  is  certainly 
the  more  logical.  The  economic  wealth  of  a  country  lies  in  the  wealth 
within  its  territorial  boundaries,  and  in  its  assets  abroad  controlled  by 
persons  within  its  territory.  Economic  gain  or  loss  to  subjects  abroad 
and  without  commercial  connection  with  the  home  country  would  seem 
to  affect  its  economic  condition  very  remotely,  if  at  all. 

The  cases  are  not  too  clear  as  to  the  limits  of  "residence"  and  "com- 
mercial domicile".  With  reference  to  "residence",  it  is  settled  that  a 
person  living  in  an  enemy  country  with  some  degree  of  permanence  is 
an  "enemy"  Sanderson  v.  Morgan  (1868)  29  N.  Y.  231;  Tingley  v.  Muller 
[1917]  2  Ch.  144.     The  word  "enemy"  in  the  sense  of  a  person  with  whom 
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From  April  6,  1917,  the  date  of  our  entry  into  the  war,  until 
October  6,   1917,  the  common  law  rules  as  to  trading  with  the 

it  is  illegal  to  trade  must  be  carefully  distinguished  from  the  term  "alien 
enemy"  as  generally  used.  The  latter  term  is  used  to  apply  generally  to 
subjects  of  the  enemy  country,  and  usually  particularly  to  such  subjects 
resident  in  the  law-making  country.  Whether  or  not  mere  presence  in 
the  enemy  territory,  although  the  person  does  not  "live"  there,  has  the  same 
effect  is  doubtful,  although  a  logical  adherence  to  the  policy  involved  would 
seem  to  lead  to  this  result.  In  Tingley  v.  Miiller,  supra,  Lord  Cozens- 
Hardy,  speaking  on  this  subject,  says,  "Residence  implies  a  certain  length 
of  time",  yet  in  Stem  &  Co.  v.  deWaal  (1915)  S.  A.  L.  R.  Transvaal  60, 
the  temporary  nature  of  the  residence  was  disregarded  and  mere  presence 
held  sufficient.  True,  this  was  in  the  case  of  an  enemy  subject  and  the 
result,  apparently,  is  influenced  by  this  fact.  Logically  it  should  have  no 
bearing.  In  Huberich,  Trading  with  the  Enemy,  65,  the  statement  appears 
that  persons  of  non-enemy  nationality,  transiently  within  an  enemy  country, 
are  not  enemies.  No  supporting  authority  is  given  for  this  statement. 
Closely  analogous  to  this  question  is  that  of  the  status  of  prisoners  of 
war  in  enemy  countries.  A  steadfast  regard  of  the  underlying  policy  could 
lead  to  but  one  result :  that  transactions  with  such  persons  are  illegal. 
The  cases,  however,  apparently  tend  to  a  contrary  view.  See  Spain  v. 
United  States  (1869)  5  Court  of  Claims  598;  Foster  v.  United  States 
(1869)  5  Court  of  Claims  412;  The  Peterhoff  (1866)  72  U.  S.  28.  See 
also  a  discussion  of  this  question  with  reference  to  the  Trading  with 
the  Enemy  Act,  infra,  footnote  7.  On  the  other  hand,  actual  physical 
presence  cannot  be  necessary.  Mere  domicile  is  probably  not  sufficient, 
see  Princess  Thurn  and  Taxis  v.  Moffitt  [1915]  1  Ch.  58,  but  on 
principle  a  person  "living"  in  an  enemy  country  and  traveling  abroad  with 
intent  to  return,  surely  continues  an  "enemy".  See  The  Flamenco — The 
Orduna,  supra,  where  enemy  character  is  attached  to  a  German  sub- 
ject not  in  Germany  or  doing  business  therein.  As  stated  above,  the 
case  can  only  rest  on  a  presumption  of  residence  in  the  country  of  allegi- 
ance in  the  case  of  an  enemy  subject  who  has  left  his  residence  in  a 
neutral  country  and  has  not  settled  elsewhere.  The  case  must  further 
hold  that  actual  physical  presence  in  enemy  territory  is  not  necessary  to 
constitute  "residence"  therein,  within  the  requirements  of  the  laws  against 
trading  with  the  enemy.  There  are  dicta  capable  of  a  contrary  construction 
in  Sanderson  v.  Morgan,  supra,  in  which  it  is  stated  that  the  incapacity 
of  alien  enemies  to  sue  "only  applies  to  persons  actually  present  in  their 
own  country  at  the  time  of  the  war."  That  this  statement  should  be 
accepted  at  face  value,  however,  is  rendered  doubtful  by  the  further  remark 
in  the  same  case  that  "the  general  allegation  that  the  plaintiff  is  a  resident 
of  the  State  of  Florida  (enemy  territory)  and  has  been  for  several  years, 
is  probably  sufficient  to  bring  him  within  the  rule." 

"Commercial  domicile",  or  "residence",  is  even  more  troublesome  of 
definition.  It  is  clear  that  where  a  person  maintains  his  principal  place 
of  business  or  a  branch  office  or  agency  in  enemy  territory,  although  he 
personally  does  not  live  there,  business  transactions  with  such  a  person, 
at  least  those  relating  to  the  business  which  he  carries  on  in  enemy  terri- 
ritory,  were  prohibited.  See  Huberich,  Trading  with  the  Enemy,  59,  and 
cases  cited  therein.  Apparently  at  common  law  such  a  person  was  not 
an  "enemy"  for  the  purpose  of  transactions  unrelated  to  his  business  in 
enemy  territory.  See  Huberich,  loc.  cit.,  and  cases  cited  therein.  The 
desirability  of  such  an  exception  and  its  propriety  on  principle,  are  doubt- 
ful. Contribution  to  the  success  of  one  business  venture  conducted  by  the 
same  person  seems  very  apt  to  redound  to  the  benefit  of  the  others.  That 
"commercial  residence"  demanded,  at  the  least,  the  maintenance  of  a 
branch  office  or  agency,  and  did  not  include  a  continuous  series  of  trans- 
actions with  correspondents  or  clients  within  the  enemy  country,  is  prob- 
able but  not  entirely  clear.     See  Huberich,  loc.  cit.    The  status  of  residents 
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enemy  were  in  force  in  such  of  our  states  as  had  not  abolished 
common  law  crimes.    In  the  others,  during  the  above  period  such 

of  the  law-making  country  apparently  remained  unaffected  by  the  fact 
of  "commercial  residence"  in  the  enemy  country,  the  rule  applying  only 
to  persons  in  foreign  countries.  Ex  parte  Muhesa  Rubber  Plantations, 
Ltd.  [1917]  1  K.  B.  48.  The  Trading  with  the  Enemy  Act  expressly  limits 
this  phase  of  the  definition  of  "enemy"  to  "persons  resident  outside  the 
United  States",  see  infra,  page  118  of  text. 

In  addition  to  persons  resident  in  enemy  territory  and  persons  doing 
business  within  enemy  territory,  agents  of  enemy  governments  were  also 
within  the  proscribed  classes.     See  Huberich,  op.  cit.,  84. 

In  its  application  to  transactions,  as  well  as  to  persons,  the  scope  of 
the  common  law  rule  was  closely  definitive  of  the  basic  policy.  Trans- 
actions to  be  illegal  must  tend  fairly  directly  to  an  increase  of  wealth  in 
enemy  territory.  Thus  a  payment  of  money  to  an  "enemy"  was  illegal, 
but  on  the  other  hand,  the  collection  of  a  debt  from  an  "enemy"  was 
not  objectionable.  Ingle,  Ltd.  v.  Manheim  Insurance  Co.  [1915]  1  K.  B. 
227.  Where  the  transaction  was  directly  with  the  "enemy",  however, 
unless  the  case  was  a  straight  transfer  of  money  or  goods  from  the 
"enemy"  to  the  law-making  country,  it  was  probably  illegal.  On  the 
other  hand,  the  courts  were  rather  lenient  in  cases  where  the  connection 
was  indirect.  Seligman  v.  Eagle  Insurance  Co.  (1917)  116  L.  T.  R.  146; 
United  States  v.  Ariadne  (1812)  24  Fed.  Cas.  85;  Arnhold  etc.,  Co.  v. 
Blythe  etc.,  Co.  [1915]  2  K.  B.  379;  King  v.  Kupfer  [1915]  2  K.  B.  321. 
See  infra  p.  115  of  text. 

The  common  law  prohibitions  were  addressed  only  to  persons  resident 
in  the  law-making  country.  Consistent  with  the  basic  policy,  they  might 
well  have  extended  to  citizens  resident  abroad.  The  usual  rule  as  to 
jurisdictional  limits,  however,  prevailed.  Bell  v.  Reid  (1813)  1  M  &  S 
726.     The  continental  law  is  consistently  otherwise. 

The  usual  civil  effect  followed  the  criminal.  Transactions,  illegal  as 
trading  with  the  "enemy",  were  void  of  any  legal  consequence.  The 
civil  cases,  arising  more  often  after  than  during  the  war,  are  much  cluttered 
with  inconsistencies.  This  is  aggravated  by  the  fact  that  the  chief  series 
of  cases  on  the  subject  in  the  United  States  arose  out  of  the  Civil  War. 
In  deciding  such  cases  the  character  of  the  struggle  must  have  had,  and 
did  have,  its  effect  upon  the  minds  of  the  judges.  The  cases  on  the  effect 
of  war  on  the  agency  relation  afford  an  excellent  example.  See  Williams 
v.  Paine  (1898)  169  U.  S.  55,  18  Sup.  Ct.  279;  Howell  v.  Gordon  (1869) 
40  Ga.  302;  Connolly  v.  Benson  (1870)  Heisk  (Tenn.)  145;  New  York 
Life  Insurance  Co.  v.  Davis  (1877)  95  U.  S.  425;  In  re  White  (1915)  15 
St.  Rep.  N.  S.  W.  216;  Tingley  v.  Muller,  supra. 

Many  interesting  questions  have  arisen  in  the  civil  cases  which  can 
not  be  gone  into  here.  A  few  citations  of  some  of  the  more  interesting 
follow:  Contracts  entered  into  prior  to  war:  Sands  v.  New  York  Life 
Insurance  Co.  (1871)  59  Barb.  556;  Seligman  v.  Eagle  Insurance  Co. 
supra;  Hanger  v.  Abbott  (1867)  73  U.  S.  532;  Harden  v.  Boyce  (N.  Y. 
1870)  59  Barb.  425;  Insurance  Co.  v.  Davis,  supra;  Arnhold  etc.,  Co.  v. 
Blythe  etc.,  Co.  [1915]  2  K.  B.  379;  New  York  Life  Insurance  Co.  v. 
Statham  (1876)  93  U.  S.  24;  Rio  Tinto  Co.  Ltd.  v.  Ertel  Bierber  &  Co. 
(1917)  116  L.  T.  R.  471;  Ward  v.  Smith  (1868)  74  U.  S.  447.  Contracts 
entered  into  during  war:  Kershaw  v.  Kelsey  (1868)  100  Mass.  561;  Mont- 
gomery v.  United  States  (1872)  82  U.  S.  395;  Fottrell  v.  German  (1868) 
45  Tenn.  580;  Antoine  v.  Morshead  (1815)  6  Taunt.  237.  Transfer  of 
property  rights:  In  the  Estate  of  Grundt  (1915)  113  L.  T.  R.  189;  Briggs 
v.  United  States  (1891)  143  U.  S.  346,  12  Sup.  Ct.  391;  Corbett  v.  Nutt 
(1868)  59  Va.  624;  Hyatt  v.  James'  Adm'r.  (1867)  65  Ky.  463.  Statute 
of  Limitations:  Hangar  v.  Abbott,  supra.  Partnerships:  Matthews  v. 
McStea  (1875)  91  U.  S.  7;  Griswold  v.  Waddington  (1819)   16  Johns  438. 


THE  TRADING  WITH  THE  ENEMY  ACT.         115 

trade  probably  was  not  illegal.2  On  October  6,  1917,  the  Presi- 
dent approved  the  Trading  with  the  Enemy  Act3  which  deals 
with  the  subject  in  its  second  and  third  sections. 

The  prohibitions  of  the  Act  were  clearly  framed  in  con- 
templation of  the  policy  underlying  the  common  law.4  To  realize 
this  object  in  the  modern  commercial  system  with  its  complexity 
of  credit  operations,  it  is  apparent  that  an  instrument  of  wide 
range  was  necessary.  The  extensive  use  of  commercial  paper 
and  the  possibilities  of  large,  though  ostensibly  remote,  advantage 
to  an  "enemy"  through  the  negotiation  of  paper  upon  which  he 
appears,  the  far-reaching  effect  of  a  cloud  upon  credit,  and  its 
possibilities  as  a  positive  weapon,  had  to  be  considered.  While 
the  common  law  in  dealing  with  the  simpler  commercial  facts 
which  confronted  it5  could  insist  upon  a  fairly  direct  connection 
of  the  "enemy"  with  the  transaction,  such  an  insistence  at  the 
present  time  would  have  been  wholly  subversive  of  the  purpose 
in  hand. 

The  necessary  scope  was  given  to  the  statute  by  comprehensive 
definitions  of  the  vital  terms  used  in  the  prohibition.  Section 
2  of  the  Act  defines  the  words  "enemy",  "ally  of  enemy"  and 
"to  trade"  as  used  in  the  Act.     Section  3  contains  the  prohibition. 

"Enemy." 

The  word  "enemy"  is  defined  as  follows  :6 

(a)  Any  individual,  partnership,  or  other  body  of  individuals, 
of  any  nationality,  resident  within  the  territory  (including  that 
occupied  by  the  military  and  naval  forces)  of  any  nation  with 
which  the  United  States  is  at  war,  or  resident  outside  the  United 
States  and  doing  business  within  such  territory,  and  any  corpo- 
ration incorporated  within  such  territory  of  any  nation  with 
which  the  United  States  is  at  war  or  incorporated  within  any 

''A  certain  limited  class  of  commercial  transactions  with  the  enemy  might 
well  fall  within  the  terms  of  the  Federal  Treason  Statutes ;  e.  g.,  sale 
of  munitions  to  the  enemy,  etc.  The  statement  in  the  text  must  be 
qualified  to  this  extent. 

Whether  the  civil  effect  of  such  trading  disappeared  with  the  criminal 
effect  in  the  states  where  common  law  crime  had  been  abolished,  is  ques- 
tionable.   There  are  no  cases. 

"Public—  No.  91— 65th  Congress;  H.  R.  4960. 

4See  supra,  page  112  of  text. 

*Prior  to  this  war  the  Civil  War  was  the  last  giving  rise  to  any  body 
of  cases  on  trading  with  the  enemy. 

'See  Sec.  2  of  the  Act. 
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country  other  than  the  United  States  and  doing  business  within 
such  territory. 

(b)  The  government  of  any  nation  with  which  the  United 
States  is  at  war,  or  any  political  or  municipal  subdivision  thereof, 
or  any  officer,  official,  agent  or  agency  thereof. 

(c)  Such  other  individuals,  or  body  or  class  of  individuals, 
as  may  be  natives,  citizens,  or  subjects  of  any  nation  with  which 
the  United  States  is  at  war,  other  than  citizens  of  the  United 
Sates,  wherever  resident  or  wherever  doing  business,  as  the 
President,  if  he  shall  find  the  safety  of  the  United  States  or  the 
successful  prosecution  of  the  war  shall  so  require,  may,  by  procla- 
mation, include  within  the  term  "enemy". 

The  words  "ally  of  enemy"  may  be  defined  by  the  substitution 
of  "ally  of  enemy"  for  "enemy"  wherever  the  latter  occurs  in  the 
previous  definition.7 

The  common  law  determinants,  "personal"  or  "commercial 
residence"  within  enemy  territory,  control.  The  same  doubts  as 
to  the  extent  of  the  idea  of  personal  residence  arise  here,  as 
under  the  common  law.8  It  is  not  apparent  that  any  cases  directly 
in  point  were  presented  to  the  administration  for  license,  so  that 
it  was  not  called  upon  to  make  a  tacit  construction  by  assuming 
or  refusing  jurisdiction. 

The  idea  of  "commercial  residence"  is  expressed  in  the  Act 
by  the  words  "doing  business  within".  It  is  apparent  that  a 
limitation  of  this  phrase  to  the  existence  of  an  established  branch 

'It  is  interesting  to  speculate  upon  the  status  at  common  law  of  trade 
with  an  ally  of  an  enemy.  There  are  no  cases  on  the  subject,  probably 
because  of  the  novelty  of  the  situation  in  which  one  country  is  at  war 
with  another,  but  not  with  the  allies  of  that  other. 

"See  supra  footnote  1. 

United  States  prisoners  of  war  in  the  enemy  country  presented  a  difficult 
problem  in  this  connection.  With  a  close  regard  to  the  basic  policy,  if 
they  are  within  enemy  territory  it  is  desirable  that  there  should  be  no 
commercial  intercourse  with  them.  On  the  other  hand,  it  is  equally  unde- 
sirable that  they  should  be  subjected  to  the  disabilities  of  an  "enemy"  as 
to  transactions  on  their  behalf  in  this  country.  These  disadvantages,  how- 
ever, can  be  overcome  by  a  judicial  exercise  of  the  licensing  power,  which 
is  provided  to  relieve  just  such  situations.  As  a  matter  of  policy,  there- 
fore, it  would  seem  advisable  that  they  be  deemed  "enemies",  thus  affording 
control  of  undesirable  transactions  while  any  resultant  hardships_ can  be 
relieved  by  license.  The  obvious  sentimental  objections  to  naming  our 
soldiers  as  "enemies"  should  not  be  given  weight.  The  common  law  cases, 
however,  take  a  contrary  view  (see  supra  footnote  1).  The  assumption  by 
the  administrative  of  jurisdiction  to  license,  or  refuse  to  license,  trans- 
actions with  such  prisoners,  does  not  necessarily  involve  an  administrative 
construction  of  the  Act  determining  such  prisoners  "enemies".  Such  trans- 
actions must  of  necessity  involve  the  participation  of  enemy  jailers,  etc., 
and  such  participation  in  itself  illegalizes  the  transaction. 
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or  agency9  would  not  meet  the  exigencies  of  the  modern  situation. 
Assume  that  a  neutral  banker  buys  and  sells  exchange  and  secur- 
ities through  a  correspondent  in  enemy  territory.  If  a  United 
States  banker  engages  in  trade  with  such  a  neutral  it  is  extremely 
probable  that  securities  or  exchange,  originally  held  in  the  United 
States,  will  find  their  way  into  the  hands  of  the  "enemy".  Sup- 
pose the  same  situation  with  reference  to  a  neutral  merchant. 
Again  it  is  extremely  probable  that  through  the  sale  or  purchase 
of  goods  to  or  from  him  by  a  United  States  merchant,  some,  at 
least,  of  the  commodities  originating  with  the  United  States  mer- 
chant will  find  their  way  into  "enemy"  hands,  or  vice  versa}0 
Policy  would  clearly  dictate  a  prevention  of  such  transactions. 
This  can  only  be  thoroughly  accomplished  by  a  prohibition  of 
trade  with  neutral  firms,  who,  because  of  the  extent  of  their 
commercial  relations  with  persons  in  enemy  territory,  might 
reasonably  trade  with  such  persons  in  commodities,  credit, 
securities,  etc.,  obtained  from  the  United  States,  or  vice  versa. 
But  will  the  words  "doing  business  within"  carry  such  a  con- 
struction? The  case  of  the  neutral  bank  dealing  in  an  enemy 
country  through  a  correspondent  is  easily  disposed  of  as  the 
"enemy"  correspondent  is  an  agent  of  the  neutral.  It  is  more 
difficult  to  include  the  neutral  who  deals  at  arm's  length  with  a 
client  or  patron  in  an  enemy  country.  Such  a  construction  of  the 
words,  however,  is  not  unreasonable,  and  in  the  face  of  the  un- 
doubted service  of  policy  it  should  be  taken.  The  tendency  was 
to  assume  licensing  jurisdiction  in  such  cases.11 

"In  conformity  with  the  probable  common  law  rule,  see  supra  foot- 
note 1. 

MIt  has  been  argued  also,  in  favor  of  a  broad  construction,  that 
economic  pressure  on  neutrals  who  trade  with  "enemies"  will  react  to 
weaken  the  "enemies",  on  the  principle  that  the  success  and  strength  of  a 
business  house  varies  with  that  of  its  clients  or  patrons.  The  connection 
here  is  very  remote  and  the  position  hardly  tenable. 

"This  construction  is  broader  than  that  generally  ascribed  to  the  same 
phrase  as  used  in  state  statutes  dealing  with  the  rights  and  disabilities 
of  foreign  corporations.  The  divergence  in  underlying  policy,  however, 
makes  the  construction  adopted  in  such  cases  of  little  value  as  precedents 
here.  See  Huberich,  Trading  with  the  Enemy,  59,  for  an  apparently 
contrary  view  as  to  the  precedential  value  of  such  construction  in  this 
connection. 

The  construction  advocated  in  the  text,  if  adhered  to  strictly,  would 
have  resulted  in  the  classification  as  "enemies"  of  practically  all  business 
houses,  especially  banks,  in  the  neutral  countries  adjacent  to  Germany, 
since  in  the  nature  of  things  they  all  did  a  continuous  course  of  business 
with  Germany.  This  difficulty  was  avoided,  however,  by  a  liberal  licensing 
policy  provided  guaranties  were  obtained  from  the  neutral  firms  against 
trade   with   Germany   in   commodities,   credits,    securities,    etc.,   originating 
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The  Act,  in  keeping  with  the  common  law,12  does  not  attach 
enemy  status  through  commercial  residence  to  persons  resident  in 
the  territory  of  the  law  making  country.  The  limitation  to  per- 
sons "resident  outside  the  United  States  is  clear,"  and  the  reason 
therefor  obvious.  Trade  between  such  persons  and  Germany  is 
directly  illegal  and  there  is  no  need  to  resort  to  indirect  methods 
as  in  the  case  of  neutrals. 


Any  corporation,  incorporated  within  the  territory  of  an  enemy 
nation  or  incorporated  within  any  country  other  than  the  United 
States  and  doing  business  within  the  territory  of  an  enemy  nation, 
is  expressly  declared  an  "enemy".  Here  apparently  is  a  logical 
pursuit  of  the  common  law  standards  of  residence  and  com- 
mercial domicile.  But  what  of  a  corporation  incorporated  in  the 
United  States  where  all  or  a  majority  of  the  stockholders  are 
"enemies"?  Trade  by  persons  in  the  United  States  with  such  a 
corporation  is  on  principle  indisputably  as  undesirable  as  trade 
with  persons  residing  in  enemy  territory.  Yet  there  is  no  express 
provision  in  the  section  dealing  with  corporations,  investing  such 
a  corporation  with  "enemy"  character.  Trade  with  such  a  cor- 
poration then,  could  only  be  trade  with  an  "enemy"  by  regarding 

in  the  United  States,  and  against  trade  with  the  United  States  where  the 
origin  was  in  Germany.  In  the  case  of  financial  houses  a  general  enemy 
trading  license  was  granted  by  the  War  Trade  Board  under  date  of  January 
12,  1918,  as  follows:— 

"Resolved,  that  the  War  Trade  Board  does  hereby  issue  a  general  license 
to  American  banking  institutions,  permitting  them  to  continue  business 
relations,  until  further  notice,  under  such  regulations  as  may  from  time 
to  time  be  prescribed  by  the  Federal  Reserve  Board,  with  any  foreign 
correspondent  not  disapproved  by  the  Federal  Reserve  Board,  who  shall 
sign  the  declaration  required  by  the  regulations  promulgated  by  the  Federal 
Reserve  Board  under  date  of  January  26,  1918." 

The  Federal  Reserve  Board  approves  only  on  receipt  of  guaranties 
that  the  foreign  correspondent  will  not  "deal  or  attempt  to  deal  directly 
or  indirectly  with  firms  in  the  United  States  in  any  transaction  for,  or 
on  account  of,  or  for  the  benefit  of,  an  enemy  or  ally  of  enemy  of  the 
United  States,  and  will  not  make  available  for  the  use  of  an  enemy  or 
ally  of  enemy  of  the  United  States  any  funds  or  property  received  or 
credits  established  as  a  result  of  any  transaction  engaged  in,  with,  or 
through,  any  person  or  firm  in  the  United  States,  and  will  not  transmit  to 
any  person  or  firm  in  the  United  States  for  collection  or  credit  any  negoti- 
able instrument  bearing  the  signature  or  endorsement  of  an  enemy  or  ally 
of  enemy  of  the  United  States."  See  Executive  Order  of  the  President, 
dated  January  26,  1918,  requiring  a  declaration  from  foreign  correspondents. 
See  also  infra,  footnote  39. 

"See  supra  footnote  1. 
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trade  with  the  corporation  as  trade  with  the  stockholders  who 
are  "persons  resident  in  enemy  territory";  that  is,  by  disregard- 
ing entirely  the  corporate  entity. 

The  possibility  of  this  construction,  however,  is  obviated  by 
the  express  classification  of  certain  sorts  of  corporations  as 
"enemies",  and  the  description  of  such  corporations  particularly 
by  place  of  incorporation.  In  the  face  of  such  a  clear  statutory 
recognition  of  the  corporate  entity  as  a  legal  person  distinct  from 
the  individuals  connected  therewith,  it  would  be  difficult  to  adopt 
a  construction  of  such  a  statute  involving  a  total  disregard  of  the 
corporate  form.  Such  a  construction  becomes  further  repugnant 
in  view  of  the  statute's  apparently  purposed  exclusion  from  the 
class  of  "enemies"  of  all  corporations  incorporated  in  the  United 
States.13 

13The  leading  English  case  on  this  point  is  Continental  Tyre  Co.  v. 
Daimler  [1916]  2  A.  C.  307.  Lord  Parker,  faced  with  an  English  cor- 
poration, the  stockholders  of  which  were  all  "enemies",  took  the  position 
that  when  the  control  of  a  corporation  is  in  "enemy"  hands,  either  directly 
or  indirectly,  trade  with  such  a  corporation  is  illegal  under  the  laws  of 
England.  He  proceeds  further  to  say  that  such  a  corporation  becomes 
an  "enemy  company"  and  concludes  that  he  thus  "reconciles  the  position 
of  natural  and  artificial  persons  in  this  regard."  Upon  analysis,  however, 
it  is  difficult  to  square  this  affirmation  with  actual  fact.  An  "enemy"  is 
defined  in  the  British  Trading  with  the  Enemy  Proclamation  No.  1,  dated 
Sept.  9,  1914,  as  "any  person  or  body  of  persons  of  whatever  nationality, 
resident  or  carrying  on  business  in  the  enemy  country".  The  Proclamation 
goes  on  to  state  that  "in  the  case  of  incorporated  bodies,  enemy  character 
attaches  only  to  those  incorporated  in  an  enemy  country."  This  latter 
limitation  as  to  corporations  is  altered  by  a  subsequent  Proclamation  dated 
Sept.  14,  1915,  which  announces  "for  the  purpose  of  the  Proclamations  for 
the  time  being  in  force  relating  to  trading  with  the  enemy,  the  expression 
'enemy',  notwithstanding  anything  in  the  said  Proclamations,  is  hereby 
declared  to  include  and  to  have  included  any  incorporated  company  or 
body  of  persons  {wherever  incorporated)  carrying  on  business  in  an  enemy 
country." 

Under  what  head  of  this  definition  does  Lord  Parker  place  the  Con- 
tinental Tyre  Co.?  The  expressed  classes  of  corporations  which  are 
constituted  "enemies"  certainly  do  not  cover  the  case.  There  remains  only 
the  general  clause  "person  resident  or  carrying  on  business  within  enemy 
territory."  This  clearly  does  no  describe  a  corporate  entity  created  in 
England  and  doing  business  only  there.  It  must  be  concluded  therefore 
that  the  corporate  entity  is  not  an  enemy  under  the  English  law.  The 
only  "enemies"  present  are  the  stockholders.  To  say  that  trade  with  such 
a  corporation  is  trade  with  "enemies"  must  involve  the  position  that  trade 
with  such  a  corporation  is  trade  with  its  stockholders,  a  clear  disregard 
of  the  corporate  form  despite  all  affirmations  to  the  contrary. 

But  Lord  Parker  limits  his  position  to  corporations,  the  control  of 
which  is  in  "enemy"  hands.  Is  not  the  true  analysis  of  his  position,  there- 
fore, that  where  the  control  of  a  corporation  lies  in  "enemy"  hands 
through  stock  ownership,  directorate,  or  in  any  other  way,  the  situation 
is  such  that  to  achieve  justice  an  entire  disregard  of  the  corporate  entity 


120  COLUMBIA  LAW  RBVIBW. 

Although,  therefore,  there  is  no  comfort  to  be  derived  from 
a  possibility  of  disregarding  the  corporate  entity,  which  practice 
after  all  should  be  resorted  to  only  ultimately,  the  statute  would 
seem  to  afford  a  way  out.  The  prohibitive  section  (3)  interdicts 
trade  with  any  person  "who  there  is  reasonable  cause  to  believe 
is  an  enemy  or  ally  of  enemy  or  is  conducting  or  taking  part  in 
such  trade  directly  or  indirectly  for,  or  on  account  of,  or  on 
behalf  of,  or  for  the  benefit  of,  an  enemy  or  ally  of  enemy."  It 
does  not  seem  a  difficult  position  to  maintain  that  a  corporation 
in  its  transactions  is  acting  at  least  indirectly  for  the  benefit  of 
its  stockholders.  I  do  not  mean  to  assert  the  oft  refuted  propo- 
sition that  a  corporation  is  in  any  way  the  legal  agent  of  its 
stockholders.  The  terms  "for  the  benefit  of"  and  "on  behalf  of", 
as  used  in  the  Act,  are  undoubtedly  expressive  of  a  factual  rather 
than  a  legal  situation.14  The  actions  of  the  corporation,  certainly 
if  its  officers  are  honest,  are  aimed  to  redound  to  the  benefit  of  its 
stockholders,  and  the  stockholders  do  actually  benefit  out  of  the 
profits  accruing  from  such  a  transaction.  It  is  not  therefore 
difficult  to  say  that  it  is  illegal  under  the  Trading  with  the  Enemy 
Act  to  deal  with  a  corporation  with  "enemy"  stockholders,  on 
the  ground  that  such  a  corporation  is  acting  "for  the  benefit  of" 
its  stockholders  within  the  meaning  of  that  term  as  used  in  the 
Act. 

Under  such  an  interpretation,  an  apparently  difficult  case 
would  arise  where  a  small  minority  of  the  stockholders  are 
"enemies".  If  the  interpretation  is  correct  and  the  corporation 
acts  for  the  benefit  of  its  stockholders,  it  acts  for  the  benefit  of 
each  and  every  one  of  its  stockholders,  and  where  one  of  them  is 
of  "enemy"  character  it  would  be  acting  in  its  transactions  for 
his  benefit  and  could  therefore  legally  neither  trade  nor  be  traded 
with  in  this  country.  This  result  is  of  course  eminently  undesir- 
able. However,  the  remedy  is  simple.  The  licensing  power  was 
provided  for  just  such  difficult  cases,  where  the  necessarily  in- 

is  proper?  There  is  no  quarrel  with  his  result.  It  is  eminently  sound, 
disregard  of  the  entity  and  all,  but  his  claim  to  have  preserved  inviolate 
the  corporate  form  is  impossible  of  support  and  serves  merely  to  cloud 
the  issue. 

"Inasmuch  as  the  legal  incidents  of  an  agency  relation  between  persons 
resident  in  hostile  countries  do  not  attach  during  a  war  (see  cases  cited 
under  this  subject  in  footnote  1)  any  other  construction  would  involve 
the  legalization  of  trade  during  the  war  with  German  commercial  agents 
in  this  country,  an  unthinkable  result  and  one  which  certainly  could  not 
have  been  intended  by  Congress. 


THE  TRADING  WITH  THE  ENEMY  ACT.         121 

elusive  terms  of  the  Act  work  undue  hardship  to  our  own 
citizens.15 

The  administration,  however,  did  not  adopt  the  above  view, 
although  it  had  strong  supporters,  and  in  practice  it  was  consid- 
ered legal  for  such  corporations  to  continue  to  trade  and  to  be 
traded  with  in  the  United  States.16  The  practical  ills  of  the  situa- 
tion were  speedily  cured  by  the  action  of  the  Alien  Property 
Custodian,  who,  under  the  power  granted  to  him  in  the  Trading 
with  the  Enemy  Act,17  has  demanded  and  taken  over  the  enemy 
owned  shares  in  such  corporations.18 

Under  subdivision    (b)   of  the  definition  of  "enemy"  are  in- 

"A  failure  to  recollect  the  licensing  power  is  perhaps  explanatory  of 
the  following  gratuitous  dictum  by  Swinfen  Eady  L.  J.  in  Hugh  Stevenson 
&  Sons,  Ltd.  v.  Aktiengesellschaft  fur  Cartonnagen-Industrie  [1917]  1 
K.  B.  842.  "Every  transaction  whereby  a  profit  may  ultimately  inure 
to  an  enemy  is  not  necessarily  a  transaction  entered  into  for  the  benefit 
of  an  enemy.  If  it  were,  no  English  company  with  a  single  enemy  share- 
holder could  continue  to  trade."  Without  questioning  the  proposition  first 
enunciated,  the  choice  of  an  example  to  clinch  its  absurdity  is  clearly 
unfortunate. 

"Former  Assistant  Attorney  General  Charles  Warren,  in  a  hearing 
before  the  committee  to  which  the  House  referred  the  act,  made  the 
following  statement :  "We  have  specifically  refrained  in  the  bill  from 
attempting  to  go  behind  the  corporate  charter.  If  the  corporation  is  an 
American  corporation,  then  it  can  do  business  in  this  country.  In  England 
they  attempted  to  go  behind  the  charter  of  an  English  corporation  and 
they  attempted  to  hold  that  an  English  corporation  which  was  con- 
trolled by  German  stockholders  was  an  'enemy'  within  the  purview 
of  their  Act,  and  they  landed  in  inextricable  confusion.  Here  we  have 
solved  that  by  saying  we  will  not  go  behind  the  corporate  charter,  no 
matter  how  many  German  stockholders  there  may  be."  The  courts  of 
the  United  States  have  not  as  yet  been  called  upon  to  decide  this  point. 

"See  Section  7  et  seq. 

"The  question  as  to  his  power  so  to  do  in  cases  where  the  stock  certifi- 
cates were  in  Germany  is  troublesome  under  the  Act  as  originally  passed. 
By  the  terms  of  the  Act  he  may  demand  and  take  over  money  or  property 
owed  to  or  held  for  an  "enemy".  It  is  difficult  to  extract  from  a  situation 
containing  merely  a  United  States  corporation  and  a  German  stockholder 
with  his  stock  certificate  in  Germany,  any  money  or  property  owed  to  or 
held  for  the  German  stockholder  by  the  corporation.  If  the  shareholder's 
right  is  looked  at  as  a  chose  in  action — purely  a  right  in  personam, — 
there  is  certainly  no  property  or  money  owing  to  or  held  for  the  share- 
holder. If,  on  the  other  hand,  the  shareholder's  interest  is  considered  as 
an  undivided  interest  in  the  assets  of  the  corporation,  for  which  view  there 
is  some  authority  (for  a  discussion  of  the  nature  of  a  share  of  stock, 
see  30  Harvard  Law  Rev.  486)  then  it  may  be  argued  that  the  corporation 
holds  property  for  the  shareholder  and  that  the  Alien  Property  Custodian 
would  be  justified  in  ordering  the  corporation  to  transfer  the  share  of 
the  German  stockholder  to  the  name  of  the  Alien  Property  Custodian 
on  its  books.  On  Nov.  4,  1918,  Congress  specifically  gave  to  the  Alien 
Property  Custodian  the  power  to  demand  a  transfer  of  such  shares 
to  his  name  on  the  books  of  the  corporation  and  the  issuance  of  new 
certificates  to  him.  See  "An  act  making  appropriation  to  supply  defi- 
ciencies in  appropriations  for  the  fiscal  year  ending  June  30,  1919,  etc., 
Approved  Nov.  4,  1918. 
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eluded  consular  agents,  diplomatic  agents,  etc.  Persons  actively 
engaged  in  the  spread  of  enemy  propaganda  have  been  deemed 
to  fall  within  the  purview  of  this  class. 

The  scope  of  the  term  "enemy"  is  capable  of  extension  by 
the  President  within  the  limitations  of  citizenship  or  nativity  in 
enemy  country.  The  President  has  issued  two  proclamations  in 
exercise  of  this  power,  the  first  under  date  of  February  5,  1918, 
extending  enemy  character  to  natives,  citizens  or  subjects  of 
Germany  or  Austria-Hungary,  interned  or  held  as  prisoners  of 
war  by  the  War  Department  for  detention  during  the  war,  and 
the  second,  under  date  of  May  31,  1918,  extending  enemy  char- 
acter to  several  other  classes  of  natives,  citizens  and  subjects  of 
Germany  or   Austria-Hungary.19     This   power  to  extend  within 

"The  pertinent  sections  of.  the  Proclamation  of  Feb.  5,  1918,  read  as 
follows :  "I,  Woodrow  Wilson,  President  of  the  United  States  of  America, 
pursuant  to  the  authority  vested  in  me,  and  in  accordance  with  the  pro- 
visions of  the  said  act  of  October  6,  1917,  known  as  the  trading-with- 
the-enemy  act,  do  hereby  find  that  the  safety  of  the  United  States  and  the 
successful  prosecution  of  the  present  war  require  that  all  natives,  citizens 
or  subjects  of  the  German  Empire  or  of  the  Austro-Hungarian  Empire 
who,  by  virtue  of  the  provisions  of  sections  4067,  4068,  4069  and  4070  of  the 
Revised  Statutes,  and  of  the  provisions  and  regulations  thereunder,  have 
been  heretofore,  or  may  be  hereafter,  transferred  after  arrest  into  the 
custody  of  the  War  Department  for  detention  during  the  war,  shall  be 
included  within  the  meaning  of  the  word  'enemy'  for  the  purposes  of 
the  trading-with-the-enemy  act  and  of  such  trading ;  and  I  do  hereby 
proclaim  to  all  whom  it  may  concern  that  every  such  alien  enemy  who 
is  so  transferred,  after  arrest,  into  the  custody  of  the  War  Department 
for  detention  during  the  war,  shall  be,  and  hereby  is,  included  within 
the  meaning  of  the  word  'enemy'  and  shall  be  deemed  to  constitute  an 
'enemy'  for  said  purposes." 

The  pertinent  sections  of  the  Proclamation  of  May  31,  1918,  read  as 
follows :  "I,  Woodrow  Wilson,  President  of  the  United  States  of  America, 
pursuant  to  the  authority  vested  in  me,  and  in  accordance  with  the  pro- 
visions of  the  said  act  of  October  6,  1917,  known  as  the  trading-with- 
the-enemy  act,  do  hereby  find  that  the  safety  of  the  United  States  and 
the  successful  prosecution  of  the  present  war  require  that — 

(1)  Any  woman,  wherever  resident  outside  of  the  United  States,  who 
is  a  citizen  or  subject  of  any  nation  with  which  the  United  States  is 
at  war,  and  whose  husband  is  either  (a)  an  officer,  official,  or  agent 
of  the  Government  of  any  nation  with  which  the  United  States  is  at 
war,  or  (b)  resident  within  the  territory  (including  that  occupied  by  the 
military  or  naval  forces)  of  any  nation  with  which  the  United  States  is 
at  war,  or  (c)  resident  outside  of  the  United  States  and  doing  business 
within  such  territory;  and 

(2)  All  citizens  or  subjects  of  any  nation  with  which  the  United  States 
is  at  war  (other  than  citizens  of  the  United  States)  who  have  been  or 
shall  hereafter  be  detained  as  prisoners  of  war,  or  who  have  been  or 
shall  hereafter  be  interned  by  any  nation  which  is  at  war  with  any  nation 
with  which  the  United  States  is  also  at  war;  and 

(3)  Such  other  individuals  or  body  or  class  of  individuals  as  may  be 
citizens  or  subjects  of  any  nation  with  which  the  United  States  is  at  war 
(other  than  citizens  of  the  United  States)  wherever  resident  outside  of 
the  United  States,  or  wherever  doing  business  outside  of  the  United 
States,   who   since  the  beginning  of   the  war  have   disseminated,   or   shall 
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the  limitation  of  enemy  citizenship  or  nativity  was  a  recognition 
by  Congress  of  the  need  for  elasticity  in  dealing  with  the  modern 
situation.  However,  judging  from  their  scope,  the  two  exten- 
sions were  probably  effected  primarily  for  the  purpose  of  enabling 
the  Alien  Property  Custodian  to  prevent  the  possible  undesirable 
use  of  property  in  this  country  belonging  to  persons  in  the  classes 
named  as  "enemies"20  and  not  directly  in  furtherance  of  trade 
restriction  aims. 

"To  Trade" 

In  defining  "to  trade"  Congress  fortunately  stressed  precedent 
less  than  confronting  facts.  The  definition  is  therefore  fairly 
inclusive  and  runs  as  follows21 : 

"The    words    'to    trade'    as    used    herein,    shall    be 
deemed  to  mean — 

(a)  Pay,  satisfy,  compromise,  or  give  security 
for  the  payment  or  satisfaction  of  any  debt  or  obli- 
gation. 

(b)  Draw,  accept,  pay,  present  for  acceptance 
or  payment,  or  indorse  any  negotiable  instrument 
or  chose  in  action. 

hereafter  disseminate  propaganda  calculated  to  aid  the  cause  of  any  such 
nation  in  such  war  or  to  injure  the  cause  of  the  United  States  in  such 
war,  or  who,  since  the  beginning  of  the  war,  has  assisted  or  shall  hereafter 
assist  in  plotting  or  intrigue  against  the  United  States,  or  against  any 
nation  which  is  at  war  with  any  nation  which  is  at  war  also  with  the 
United  States;  and 

(4)  Such  other  individuals  or  body  or  class  of  individuals  as  may  be 
citizens  or  subjects  of  any  nation  with  which  the  United  States  is  at  war 
wherever  resident  outside  of  the  United  States,  or  wherever  doing  business 
outside  of  the  United  States,  who  are  or  may  hereafter  be  included  in 
a  publication  issued  by  the  War  Trade  Board  of  the  United  States  of 
America,  entitled  'Enemy  Trading  List' ;  and  the  term  'body  or  class  of 
individuals'  as  herein  used  shall  include  firms  and  copartnerships  contained 
in  said  enemy  trading  list  of  which  one  or  more  of  the  members  or 
partners  shall  be  citizens  or  subjects  of  any  nation  with  which  the  United 
States  is  at  war;  and 

(5)  Any  citizen  or  subject  of  any  nation  with  which  the  United  States 
is  at  war  wherever  resident  outside  of  the  United  States,  who  has  been 
at  any  time  since  August  4,  1914,  resident  within  the  territory  (including 
that  occupied  by  the  military  or  naval  forces)  of  any  nation  with  which 
the  United  States  is  at  war,  shall  all  be  included  within  the  meaning  of 
the  word  'enemy'  for  the  purposes  of  the  'trading-with-the-enemy  act'  and 
of  such  trading;  and  I  do  hereby  proclaim  to  all  whom  it  may  concern 
that  every  such  individual  or  body  or  class  of  individuals  herein  referred 
to  shall  be  and  hereby  is  included  within  the  meaning  of  the  word  'enemy' 
and  shall  be  deemed  to  constitute  an  'enemy'  for  said  purposes." 

20A  number  of  men  of  large  property  and  financial  power  have  been 
interned. 

"See  section  2  of  the  Act. 
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(c)  Enter  into,  carry  on,  complete,  or  perform 
any  contract,  agreement,  or  obligation. 

(d)  Buy  or  sell,  loan  or  extend  credit,  trade  in, 
deal  with,  exchange,  transmit,  transfer,  assign,  or 
otherwise  dispose  of,  or  receive  any  form  of  prop- 
erty. 

(e)  To  have  any  form  of  business  or  commer- 
cial communication  or  intercourse  with." 

One  might  wish  that  the  definition  began  and  ended  with 
subdivision  (e).  The  preceding  particularizations  have  in  some 
instances  an  unfortunate  restrictive  effect.  On  the  whole,  how- 
ever, it  has  proven  sufficiently  broad. 

Some  very  interesting  questions  of  construction  have  arisen  in 
this  connection,  especially  with  reference  to  negotiable  paper. 
Assume  a  90  day  draft  drawn  by  a  neutral  in  South  America  on 
a  person  in  the  United  States,  to  the  order  of  a  neutral,  discounted 
by  such  neutral  with  an  "enemy"  firm  in  South  America,  endorsed 
by  that  firm  to  a  neutral,  who  in  turn  endorses  to  a  person  in  the 
United  States.  From  the  standpoint  of  policy  it  is  clearly  unde- 
sirable that  such  a  draft  retain  in  the  United  States  its  value  as 
a  negotiable  instrument.  If  it  were  to  be  received,  presented  and 
paid  in  the  ordinary  course,  the  commercial  standing  and  credit 
of  the  "enemy"  endorser  are  left  untouched  through  the  action  of 
persons  in  the  United  States.  The  neutral  to  whom  he  sold  the 
draft  will  feel  confident  that  United  States  drafts  can  be  received 
ad  libitum  from  the  "enemy",  and  the  "enemy"  will  be  able  to 
receive  such  drafts  in  the  course  of  his  business  with  full  knowl- 
edge that  he  can  negotiate  them.  In  this  way  the  credit  of  the 
"enemy"  and  his  ability  to  do  a  normal  business  is  maintained, 
whereas  if  the  draft  could  not  be  negotiated  because  of  the  pres- 
ence of  his  name,  no  buyers  would  accept  a  United  States  draft 
from  him.  This  in  turn  would  prevent  him  from  accepting  them 
from  others,  with  consequent  hindrance  which  might  be  great  or 
small  in  accordance  with  the  character  of  his  business. 

Clearly  such  an  interference  would  be  desirable  from  a  policy 
standpoint.  But  does  the  law  cover  such  a  case?  The  actions  by 
persons  in  the  United  States  incident  to  giving  effect  to  such  a 
draft  are :  a — receipt  by  the  holder ;  b — presentation  for  accept- 
ance and  payment ;  and  c — acceptance  and  payment  by  the  drawee. 
The  particular  portion  of  the  definition  of  "to  trade"  dealing 
with  negotiable  instruments  does  not  include  any  of  these  acts.  In 
the  case  of  receipt  by  the  holder  the  point  can  probably  be  met 
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in  part  at  least  if  the  "enemy"  has  endorsed  with  recourse. 
Legally,  upon  receipt  of  such  a  draft  the  holder  enters  into  a 
contract  of  guaranty  with  all  prior  endorsers  with  recourse. 
He  therefore  enters  into  such  a  contract  with  the  "enemy"  en- 
dorser, and  "entering  into  a  contract"  is  expressly  made  part  of 
the  definition  of  "to  trade".  Where  the  "enemy"  endorser  is 
without  recourse,  however,  the  position  of  the  holder  is  very 
much  that  of  a  party  who  buys  from  a  neutral,  merchandise  which 
the  neutral  purchased  from  an  "enemy".  This,  without  more,  is 
clearly  not  "trading  with  the  enemy."22 

As  to  the  status  of  the  act  of  presenting  such  a  draft  for 
acceptance  or  payment,  it  is  difficult  to  class  this  as  "trading  with 
the  enemy"  unless  it  can  be  said  that  such  an  act  is  a  necessary 
condition  precedent  to  the  accrual  of  the  guaranty  right  against 
the  "enemy"  endorser,  and  the  holder  in  performing  such  neces- 
sary condition  precedent  is  in  a  way  "carrying  on"  a  contract  with 
an  "enemy". 

It  is  difficult  also  to  find  any  provision  against  the  acceptance 
or  payment  of  such  a  draft  by  the  drawee.  The  acceptance  is  in 
no  sense  an  entry  into  a  contract  with  a  prior  "enemy"  endorser, 
nor  is  payment  a  payment  on  behalf  of  or  for  the  benefit  of  such 
endorser.23  It  is  different  in  the  case  where  a  draft  after  accept- 
ance has  passed  through  the  hands  of  an  "enemy"  holder.  Upon 
receipt  by  the  "enemy"  holder,  a  contract  immediately  arises 
between  him  and  the  acceptor,  by  which  the  acceptor  promises  to 
pay  to  the  holder  or  to  any  future  holder.  It  can  be  argued  that 
payment  to  a  future  non-enemy  holder  is  technically  a  perform- 
ance of  a  contract  made  with  the  former  "enemy"  holder  and  is 
therefore  illegal. 

Where  the  "enemy"  is  the  drawer  of  a  draft,  its  acceptance  or 
payment  in  the  United  States  is  clearly  illegal  as  the  performance 
of  a  contract  with  the  drawer.  The  receipt  of  such  a  draft  by  a 
person  in  the  United  States  is  also  precluded  as  involving  entry 
into  a  contract  of  guaranty  with  the  drawer.24 

■"If  the  neutral  is  a  continuous  trader  with  persons  in  the  enemy  country 
he  may  himself  fall  within  the  phrase  "doing  business  within",  in  which 
event  of  course  any  trade  with  him  is  illegal.  See  discussion  of  phrase 
"doing  business  within",  supra  p.  116  of  text. 

"An  argument  that  payment  by  a  principal  is  for  the  benefit  of  his 
surety  is  not  capable  of  support. 

"There  are  no  cases  at  common  law  involving  these  particular  points. 
For  cases  on  the  general  status  of  negotiable  instruments  endorsed  by 
"enemies"  see  Morrison  v.  Lovell  (1870)  4  W.  Va.  346  and  Russell  v. 
Russell  (1874)  11  D.  C.  263. 
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The  circulation  of  "enemy"  securities  in  the  United  States 
and  consequent  relative  maintenance  of  their  price  on  the  United 
States  market,  is  obviously  undesirable,  and  was  considered  illegal 
by  the  administration  on  the  grounds  that  the  purchase  of  such  a 
security  constituted  the  entry  into  a  contract  relation  with  the 
"enemy"  obligor.25 

In  all  of  the  above  cases  a  strong  policy  argument  may  be 
based  on  the  undesirability  of  persons  in  the  United  States  con- 
tributing directly  or  indirectly  to  the  maintenance  of  the  business 
relations  or  credit  of  "enemy"  persons. 

The   Prohibitive   Section. 

Section  3-a  of  the  Act  contains  the  direct  prohibition  against 
trade  with  the  enemy:  "It  shall  be  unlawful  for  any  person  in 
the  United  States,  except  with  the  license  of  the  President 
granted  to  such  person  or  to  the  'enemy'  or  'ally  of  enemy'  as 
provided  in  this  Act,  to  trade  or  attempt  to  trade,  either  directly 
or  indirectly,  with,  to  or  from,  or  for,  or  on  account  of,  or  on 
behalf  of,  or  for  the  benefit  of,  any  other  person  with  knowledge 
or  reasonable  cause  to  believe  that  such  other  person  is  an  'enemy' 
or  'ally  of  enemy',  or  is  conducting  or  taking  part  in  such  trade 
directly  or  indirectly,  for,  or  on  account  of,  or  on  behalf  of,  or 
for  the  benefit  of,  an  'enemy'  or  'ally  of  enemy'." 

The  outstanding  feature  of  the  prohibition  is  that  an  act  is 
made  unlawful  which  may  in  itself  be  perfectly  harmless,  if  it  is 
accompanied  by  an  undesirable  state  of  mind.  It  is  prohibited 
that  any  person  in  the  United  States  trade  with  another  person 
"with  reasonable  cause  to  believe  that  such  other  person  is  an 
'enemy',"  etc.  It  is  not  required  that  the  other  person  be  an 
"enemy".  To  constitute  the  crime  only  the  potentially  harmful 
mental  element,  namely,  negligence  as  to  the  possibility  of 
"enemy"  character,  is  necessary.  Such  a  principle  is  of  course 
entirely  foreign  to  the  common  law  of  crime.  Recent  statutes 
are  common  providing  for  criminal  liability  for  a  damaging  act 
without  "mens  rea,"  but  criminal  liability  for  "mens  rea"  without 
the  element  of  harm  done,  is  new. 

As  a  matter  of  legislative  history  it  is  probable  that  the  law 
was  so  drawn  subsident  to  what  may  be  termed  a  primary  civil 

"The  English  law  is  in  accord.  For  a  contrary  view  unsupported  by 
reasoning  as  to  the  effect  of  our  Act,  see  Huberich,  Trading  with  the 
Enemy,  109. 

The  reasoning  applicable  to  the  circulation  of  enemy  securities  is  equally 
applicable  to  the  sale  of  enemy  currency. 
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policy  with  secondary  beneficial  effects  from  the  criminal  aspect. 
Had  the  law  been  enacted  rendering  illegal  trade  with  an  "enemy" 
with  reasonable  cause  to  believe  him  such,  the  position  of  mer- 
chants who  refused  to  carry  out  contracts  because  of  a  suspicion 
that  the  other  contracting  party  was  an  "enemy"  would  have  been 
precarious.  No  defense  for  the  breach  would  have  availed  against 
proof  that  no  enemy  character  was  present.  On  the  other  hand, 
the  merchant  so  suspecting  would  not  be  justified  from  a  patriotic 
or  personal  standpoint  in  performing,  and  thus  risking  an  illegal 
action.  To  remedy  this  situation  the  prohibition  was  enacted  in 
its  present  form. 

Though  the  purpose  in  so  drawing  the  law  was  thus  primarily 
civil,  the  results  occasioned  were  beneficial  primarily  from  the 
criminal  aspect.  The  administration  was  free  to  disapprove  the 
completion  of  transactions  where  the  probability  of  enemy  par- 
ticipation was  strong,  without  fear  for  the  legal  position  of  the 
United  States  merchant  involved.  Again,  protection  for  the  mer- 
chant who  abstained  from  trade  which  reason  told  him  was  for 
"enemy"  interest  meant  more  care  on  his  part  to  the  consequent 
detriment  of  "enemy"  traders  seeking  to  conceal  their  character. 
The  resultant  facilitation  of  a  thoroughly  effective  administration 
of  the  law  is  patent.26 

The  law  by  a  subsequent  section  provides  that  if  the  President 
gives  notice  that  he  has  reasonable  cause  to  believe  that  a  person 
is  an  "enemy"  or  is  acting  on  behalf  of  an  "enemy",  receipt  of 
such  notice  is  conclusive  evidence  of  such  "reasonable  cause  to 
believe"  in  the  person  so  receiving.  This  power  has  not  been 
exercised  by  the  President.27 

"It  is  interesting  to  consider  here  the  legal  situation  arising  from 
failure  of  a  United  States  merchant  to  perform  a  contract  under  such  cir- 
cumstances. Suppose  after  the  war  a  suit  should  be  brought  in  the  United 
States  in  such  a  case  with  the  United  States  merchant  as  defendant.  He 
would  plead  illegality  of  performance  of  the  law  of  the  United  States. 
Clearly  under  the  laws  of  the  United  States  this  defense  is  good,  but  in  our 
case  the  contract  was  to  be  performed  in  a  foreign  country,  let  us  say 
Chile.  According  to  the  general  rule  of  private  international  law,  the 
place  of  performance  is  looked  to  by  the  forum  to  determine  the  sufficiency 
of  a  performance  or  the  validity  of  a  defense.  In  Chile,  illegality  by 
United  States  law,  would  probably  be  no  defense,  (see  infra  footnote  40) 
so  that  if  the  usual  rule  were  followed  the  United  States  merchant  would 
be  held  liable  by  a  United  State  court  for  failure  to  perform  a  contract 
the  performance  of  which  had  been  rendered  illegal  by  United  States 
law.  It  would  seem  certain  in  such  a  case  that  the  policy  underlying  the 
establishment  of  the  original  illegality  would  require  the  courts  to  dis- 
regard the  unusual  rule  and  sustain  the  defense. 

"It  should  be  noted  that  the  Enemy  Trading  List,  discussed  infra  p.  129, 
was  not  issued  pursuant  to  this  power  of  the  President. 
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Administration. 


By  an  Executive  Order  dated  October  12,  1917,  the  President 
created  the  War  Trade  Board  and  vested  in  it,  among  other 
things,  the  administration  of  the  provisions  of  the  Trading  with 
the  Enemy  Act  prohibiting  trade  with  "enemies",  and  the  power 
granted  in  Section  5-a  of  the  Act  to  legalize  such  prohibited  trans- 
actions by  license  where  it  "shall  be  compatible  with  the  safety 
of  the  United  States  and  the  successful  prosecution  of  the  war." 

The  direct  administration  of  the  enemy  trade  restrictions  was 
placed  by  the  War  Trade  Board  in  its  Bureaus  of  War  Trade 
Intelligence  and  Enemy  Trade.  "The  functions  of  the  former 
were  primarily  investigatory  with  a  view  to  ascertaining  the  status, 
with  respect  to  enemy  affiliations,  of  exporters,  importers,  and 
other  traders  in  neutral  countries  and  in  the  United  States.  The 
Bureau  of  Enemy  Trade  administered  the  licensing  powers  granted 
by  the  Act.  From  the  nature  of  things,  the  two  bureaus  were  very 
closely  allied." 

It  became  apparent  early  that  the  enemy  trade  restrictions 
were  capable  of  an  unusually  strong  positive  action  toward  the 
economic  weakening  of  the  enemy. 

Germany,  since  1878,  had  been  intensively  pursuing  a  policy 
of  concentrated  economic  penetration  into  foreign  countries, 
backed  by  state  subsidy,  to  the  end  of  increasing  and  extending 
her  foreign  trade.  The  field  most  assiduously  cultivated  was 
South  America.  Early  in  the  period  of  Germanic  expansion  the 
large  German  banks,  principally  the  Deutsche  Bank  and  the 
Dresdner  Bank,  established  several  branches  in  South  American 
countries.  Contemporaneously  with  the  establishment  of  such 
branches  a  German  economic  colonization  of  these  countries  began. 
The  plan  was  well  conceived  and  well  executed.  The  German 
trader  established  himself  in  the  country  intending  to  make  it  his 
permanent  home ;  he  intermarried  and  became  one  of  the  people ; 
he  sold  them  German  products  on  long  credit,  financing  his  trans- 
actions through  the  branches  of  the  German  banks  which  were 
there  for  that  special  purpose.  At  the  outbreak  of  the  war  in 
1914,  the  seed  of  German  commerce  was  well  planted  and  growing 
in  South  American  soil.  But  the  work  was  not  yet  complete — 
only  under  way — and  South  America  represented  for  Germany 
its  most  promising  field  of  foreign  economic  expansion. 

The  German  firms  implanted  in  South  America  had  in  many 
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cases  established  commercial  connections  with  firms  in  the  United 
States,  and  looked  to  such  firms  for  credit,  supplies  of  raw  mate- 
rial, and  markets.  The  elimination  of  these  connections  would  be 
a  serious  blow,  and  the  more  effective  as  through  the  blockade  of 
Germany  and  the  trade  restrictions  of  the  Allies  since  1914,  they 
had  become  more  and  more  dependent  upon  the  United  States. 
Indirectly,  also,  inability  to  deal  with  American  firms  would  seri- 
ously affect  their  connection  and  credit  with  local  neutrals.  Thus 
the  imposition  by  the  United  States  of  restrictions  practically  left 
them  no  foreign  connections,  and  worked  to  the  impairment  of 
their  local  connections.  Given  sufficient  time  the  result  must 
inevitably  have  been  the  discontinuance  of  the  "enemy"  firms  with 
the  consequent  economic  loss  to  the  enemy  country.  The  further 
possibilities  of  such  a  threatened  result,  from  a  psychological  stand- 
point, become  apparent  when  we  remember  the  importance  of 
South  America  to  the  large  commercial  interests  in  Germany. 

One  of  the  first  steps  in  the  process  of  enforcement  was  the 
promulgation  of  the  Enemy  Trading  List  for  neutral  countries.28 
This  was  imperative  for  the  attainment  of  a  maximum  restrictive 
efficiency  and  for  the  guidance  of  our  merchants  who,  without 
knowledge  or  means  of  obtaining  information  as  to  the  status  of 
their  clients,  were  very  thoroughly  at  sea.29 

The  list  purports  to  be,  and  is,  a  compilation  of  persons  in 
neutral  countries  who  the  War  Trade  Board,  in  the  light  of  infor- 
mation gathered  by  the  Bureau  of  War  Trade  Intelligence,  has 
reasonable  cause  to  believe  are  "enemies"  under  the  definition  of 
that  term  in  the  Trading  with  the  Enemy  Act,  or  are  conducting 
their  commercial  transactions  for,  on  behalf  of,  for  the  account 
of,  or  for  the  benefit  of,  "enemies".  The  list  does  not  purport  to 
be  complete,  and  a  warning  to  this  effect  is  given  in  a  prefatory 
note  which  accompanies  each  issue.30 

"The  problems  of  enforcement  arose  chiefly  with  regard  to  "enemy" 
persons  in  neutral  countries  (persons  doing  business  within  enemy  territory 
and  agents  of  enemy  governments).  They  were  comparatively  few  with 
regard  to  residents  in  enemy  territory. 

"When  the  complete  restriction  of  exports  and  imports  through  a 
licensing  system  was  established,  this  difficulty  was  to  that  extent  over- 
come, but  such  restriction  was  comparatively  late,  and  with  respect  to 
communications  and  financial  transactions  the  list  has  always  been  the  only 
curative. 

The  prefatory  note  reads  as  follows :  "This  list  does  not  purport  to 
be  a  complete  list.  Any  person,  firm,  or  corporation  trading  with  any 
other  person,  firm,  or  corporation  who  there  is  reasonable  cause  to  believe 
is  an  enemy  or  ally  of  enemy,  or  in  such  trade  is  acting  for,  on  account 
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Although  there  have  been  no  decisions  as  to  the  effect  of  the 
list,  as  a  matter  of  logic,  the  following  reasoning  seems  sound. 
There  is  undoubtedly  a  prima  facie  presumption  that  all  merchants 
in  the  United  States  are  familiar  with  the  list.  Knowledge  that 
the  War  Trade  Board,  with  its  superior  facilities  for  obtaining 
information,  has  reasonable  cause  to  believe  that  a  person  falls 
within  the  proscriptions  of  the  Trading  with  the  Enemy  Act,  cer- 
tainly, prima  facie,  constitutes  reasonable  cause  so  to  believe  in  the 
possessor  of  that  knowledge.  Proof  that  a  party  was  listed,  then, 
would  raise  a  prima  facie  presumption  that  any  merchant  in  the 
United  States  had  reasonable  cause  to  believe  that  such  a  person 
falls  within  the  proscriptions  of  the  Act.  Under  the  terms  of  the 
Act,  making  it  illegal  to  trade  with  reasonable  cause  to  believe 
such  fact,  regardless  of  the  fact  itself,  proof  of  listing,  then,  would 
probably  constitute  a  prima  facie  case  and  without  rebutting  evi- 
dence of  personal  knowledge  leading  to  a  contrary  belief,  a  verdict 
would  be  directed. 

The  theory  of  the  British  List  is  quite  different  and  its  poten- 
tial scope  much  broader.  The  executive  is  enabled  by  specific 
legislation  to  prohibit  by  proclamation  all  persons  in  the  United 
Kingdom  from  trading  with  persons  in  neutral  countries  wherever, 
by  reason  of  the  enemy  nationality  or  association  of  such  persons, 
it  appears  to  the  executive  expedient  so  to  do.31  The  class  of 
persons  with  whom  commercial  intercourse  may  be  prohibited  is 
thus  extended  far  beyond  the  original  common  law  conception  of 
the  term  or  its  definition  in  prior  legislation.32  Its  determination 
is  placed  within  executive  discretion  exercised  in  good  faith  upon 
considerations  of  enemy  nationality  or  association. 

The  British  restrictions  applied  to  their  extent,  thus  place  the 
control  one  degree  farther  back  than  ours.  Persons  in  Great 
Britain  may  be  prohibited  from  trading  with  persons  in  neutral 

of,  on  behalf  of,  or  for  the  benefit  of  an  enemy  or  ally  of  enemy,  is  not 
relieved  from  the  prohibitions  and  penalties  imposed  by  the  Trading  with 
the  Enemy  Act  by  reason  of  the  fact  that  the  name  of  such  other  person, 
firm,  or  corporation  does  not  appear  upon  this  list." 

"Trading  with  the  Enemy,  Extension  of  Powers  Act  5  and  6,  George 
V,  chap.  98.  Pursuant  to  this  Act,  Trading  with  the  Enemy  (Statlist) 
Proclamation  1916,  No.  3  (1916  No.  320)  of  May  23,  1916,  was  issued, 
establishing  the  Statutory  List. 

^In  Trading  with  the  Enemy  Proclamation  No.  2,  1914,  Sept.  9,  1914, 
(1914  No.  1376)  "enemy"  is  defined  as  "any  person  or  body  of  persons 
of  whatever  nationality,  resident  or  carrying  on  business  in  the  enemy 
country",  but  does  not  include  persons  of  enemy  nationality  who  are 
neither  resident  nor  carrying  on  business  in  the  enemy  country. 
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countries  who  have  trade  associations  with  "enemies",  whether 
such  "enemies"  are  within  enemy  territory  or  are  resident  in  neu- 
tral territory  and  owe  their  enemy  status  to  their  own  business 
dealings  within  enemy  territory  or  to  propaganda  activities.  Our 
prohibitions,  by  a  free  construction  of  the  phrase  "doing  business 
within",  extend  in  some  cases  to  neutrals  trading  with  persons  in 
enemy  territory,  but  no  further.  The  greater  effectiveness  of  the 
British  rule  is  apparent  and  although  the  relation  to  the  end  sought 
is  of  course  more  remote,  it  is  still  well  within  the  limits  of  reason.33 

33See  discussion  of  the  meaning  of  the  phrase  "doing  business  within" 
supra  p.  116  et  seq.  of  text.  It  is  interesting  to  note  that  such  a  free 
construction  of  the  words  "doing  business  within"  together  with  the 
limitation  of  the  requisite  criminal  element  to  "reasonable  cause  to  believe", 
afford  to  our  executive  promulgating  the  Enemy  Trading  List  a  dis- 
cretionary latitude  with  its  resultant  advantages,  similar,  within  its  narrower 
field,  to  that  for  which  the  British  law  expressly  provides. 

For  practical  purposes  the  French  Liste  Noire  applying  to  neutral 
countries  was  coextensive  with  the  British  Statutory  List  and  the  United 
States  Enemy  Trading  List.  For  a  discussion  of  the  French  restrictions 
which  rest  upon  the  theory  of  nationality,  see  Huberich,  op.  cit.,  10. 

Although  the  enemy  trade  restrictions  were  used  in  this  war  only 
directly  to  prevent  economic  gain  to  the  enemy  through  the  agency  of  any 
person  in  the  law-making  country,  they  are,  as  in  the  case  of  all  similar 
restrictions,  capable  of  use  for  boycott  purposes. 

The  efficacy  of  boycott  methods  in  this  connection  is  undeniable,  but 
the  propriety  of  their  use  admits  of  much  discussion.  While  the  courts 
of  England  and  the  majority  of  the  courts  of  the  United  States  have  held 
the  application  of  secondary  boycott  methods  illegal  in  disputes  between 
labor  and  capital,  Quinn  v.  Leathern  [19011  A.  C.  495;  Vegelahn  v.  Gunt- 
ner  (1896)  167  Mass.  92,  44  N.  E.  1077,  Mr.  Justice  Holmes  dissenting; 
see,  Laidler,  Boycotts  and  the  Labor  Struggle,  236-37,  it  is  dangerous  to 
apply  the  tenets  of  intra-national  law  to  international  situations.  Certainly 
a  direct  physical  interference  with  the  trade  of  neutrals  with  belligerents 
is  permissible  through  the  implement  of  the  commercial  blockade.  This 
would  seem  supportive  of  the  propriety  of  indirect  methods  of  inter- 
ference with  such  trade.  The  fact  that  only  contraband  can  be  con- 
fiscated in  the  case  of  a  captured  blockade  runner,  which  has  been  adduced 
in  derogation  of  the  above  argument,  has  little  weight  in  the  face  of  the 
recognized  right  of  a  belligenent  to  interfere  with  commercial  transactions 
between  a  neutral  and  the  enemy,  as  stated  above.  Even  granting  it  full 
force,  the  boycott  as  applied  to  preventing  transfers  of  credit  from  neutral 
to  enemy,  and  vice  versa,  can  be  upheld.  The  determinant  of  contraband 
is  its  usefulness  for  war  purposes.  Certainly  there  is  nothing  more  directly 
useful  to  a  belligerent  than  the  possession  of  funds  in  neutral  countries. 
(For  a  discussion  of  the  propriety  of  the  use  of  boycott  methods  in  this 
connection  see  30  Harvard  Law  Rev.  279.) 

Despite  the  fact  that  neither  the  British  nor  American  restrictions  have 
been  used  for  boycott  purposes,  there  is  no  question  but  that  in  many  cases 
the  restrictions  imposed  have  had  the  effect  of  a  boycott.  For  example, 
where  a  neutral  debtor  remits  to  a  United  States  creditor  through  a  draft 
drawn  by  a  person  in  the  neutral  country  on  the  Enemy  Trading  List, 
it  is  illegal  for  the  person  in  the  United  States  to  receive  such  draft  and 
likewise  illegal  for  the  drawee  to  pay  it.  This  situation  brings  home  to 
the  neutral  that  he  can  not  deal  with  United  States  patrons  and  at  the 
same  time  continue  his  purchases  of  exchange  from  the  enemy  house. 
Inasmuch  as  it  is  usually  convenient  for  a  merchant  to  make  his  pur- 
chases  of    exchange   from   one   dealer,   if   the   trade   of   the   neutral   with 
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The  various  administrative  departments,  charged  with  discre- 
tionary control  over  the  commercial  transactions  of  the  nation, 
relied  upon  the  Enemy  Trading  List,  and  followed  it  practically 
without  deviation.  As  a  result,  through  the  licensing  of  exports 
and  imports  by  the  War  Trade  Board,  the  control  of  foreign 
exchange  by  the  Federal  Reserve  Board,  the  censorship  of  mail 
and  cables  and  the  activities  of  the  customs  authorities,  a  complete 
preventive  system  was  erected  in  the  United  States  directed  against 
all  transactions  between  persons  in  this  country  and  persons  on  the 
Enemy  Trading  List.  Such  a  transaction  might  proceed  unob- 
structed only  after  issuance  of  an  Enemy  Trade  License  to  cover 
the  case. 

The  problems  involved  in  the  administration  of  the  licensing 
power  were  knotty  and  various.  Broadly,  the  licensing  power  has 
been  exercised  in  two  separate  situations :  one,  where  the  strict 
enforcement  of  the  law  will  work  undue  hardship  upon  persons  in 
the  United  States  or  in  allied  or  neutral  countries,  disproportionate 
to  the  injury  to  the  "enemy",  or  his  gain  if  the  transaction  is 
authorized ;  two,  where  some  national  policy  to  be  subserved  by 
the  performance  of  a  transaction  weighs  more  heavily  than  the 
restrictive  policy. 

When  the  restrictions  were  initially  imposed,  there  were  of 
course  numerous  transactions  in  the  course  of  completion,  the 
continuance  of  which  became  ipso  facto  illegal.  Owing  to  the 
methods  pursued  in  South  American  trade — the  granting  of  credits 
against  future  shipments  of  commodities — there  were  innumerable 
cases  where  American  firms  were  creditors  of  firms  placed  on  the 
Enemy  Trading  List  to  large  sums.  These  American  firms  imme- 
diately sought  licenses  to  collect  the  amount  of  their  claims,  either 
in  money  or  merchandise.     In  the  case  of  a  remittance  by  funds 

the  United  States  is  in  any  way  important  he  will  be  induced  to  sever 
connections  with  the  enemy  dealer.  Another  situation  productive  of  the 
same  result  arises  in  the  case  of  branches  of  United  States  banks  operating 
in  neutral  countries.  Such  branches  are  prohibited  among  other  things 
from  paying  drafts  drawn  upon  them  by  foreign  neutral  correspondents  in 
favor  of  enemy  persons.  Since,  for  the  sake  of  convenience,  it  is  desirable 
to  do  a  foreign  business  principally  through  one  correspondent,  the  foreign 
neutral  is  remitted  to  a  choice  between  the  continuance  of  the  American 
bank  as  his  correspondent,  or  the  continuance  of  his  trade  with  the  "enemy". 
In  countries  where  the  Allied  and  United  States  banks  afford  the  only 
facilities  for  a  foreign  business,  as  is  frequent  in  South  America  at  present, 
due  to  the  incapacity  of  the  German  banks  as  a  result  of  the  commercial 
blockade,  there  would  indeed  be  no  choice. 
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from  the  "enemy"  firm,  there  was  clearly  every  reason  for  grant- 
ing such  a  license.3* 

Many  American  firms  properly  preferred  to  liquidate  their 
claims  by  receiving  shipments  of  commodities.  There  was  on  the 
surface  nothing  objectionable  in  this.  It  was  observed,  however, 
that  listed  houses  also  were  evincing  an  undue  partiality  to  this 
method  and  investigation  disclosed  that  the  ability  to  ship  mer- 
chandise to  American  firms  for  any  reason,  was  a  great  restorative 
to  the  credit  of  the  listed  firm  in  its  dealings  with  local  neutrals. 
The  ordinary  course  of  business  with  American  firms  had  been 
the  shipment  of  goods  against  advance  credits.  Here  was  the 
listed  firm  still  shipping  goods  to  the  American  house  in  liquida- 
tion of  prior  advances  just  as  before.  To  the  neutral  onlooker  the 
direct  inference  was  that  the  listed  firm  was  again  in  good  standing 
with  the  United  States  authorities.  The  German  firm,  you  may 
be  sure,  did  nothing  to  remove  this  impression  by  explaining  that 
such  business  was  a  business  without  a  future.  As  a  consequence, 
such  shipments  operated  to  neutralize  to  a  considerable  extent  the 
effect  which  inability  to  deal  with  United  States  firms  had  wrought 
upon  the  financial  standing  of  the  listed  firms  among  their  neutral 
neighbors.  Hence  such  shipments  were  discouraged  and  our  firms 
urged  to  make  every  effort  to  be  paid  in  funds  rather  than  in  com- 
modities. 

In  a  considerable  number  of  instances,  also,  merchandise  had 
been  manufactured  for  shipment  to  listed  firms,  pursuant  to  orders 
placed  prior  to  the  adoption  of  the  Trading  with  the  Enemy  Act 
or  prior  to  the  placing  of  the  particular  firm  upon  the  list.  Often 
this  merchandise  was  made  up  in  a  peculiar  fashion — stamped 
with  the  name  of  the  listed  party  or  otherwise  rendered  unfit  for 
sale  in  the  open  market.  In  such  cases,  where  the  scrapping  of 
the  goods  constituted  a  considerable  loss  to  the  United  States  mer- 
chant involved,  the  shipments  were  licensed. 

The  effect  of  the  Act  on  the  facile  circulation  of  commercial 
paper  promised  to  be  troublesome  owing  to  the  status  of  drafts 

"Obviously,  wherever  possible  it  was  desirable  that  the  remittance  be 
obtained  through  draft  on  good  neutral  account  in  this  country  rather  than 
through  draft  on  the  account  of  a  listed  neutral,  to  the  end  that  the 
listed  person's  funds  in  this  country  might  still  be  available  to  the  Alien 
Property  Custodian.  It  must  be  noted  in  this  connection  that  not  all 
listed  persons  are  within  the  jurisdiction  of  the  Alien  Property  Custodian 
— only  those  who  are  technically  "enemies"  or  "allies  of  enemies".  The 
list,  of  course,  is  broader  than  this,  including  persons  acting  on  behalf  of, 
for  the  benefit  of  "enemies",  etc. 
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bearing  enemy  endorsements,  which,  as  has  been  discussed  above, 
was  at  least  doubtful.  Drawee  banks  were  faced  with  the  necessity 
of  examining  all  paper  prior  to  acceptance  to  discover  enemy  en- 
dorsements, an  almost  hopeless  proceeding  inasmuch  as  in  the 
majority  of  cases  they  were  unfamiliar  with  the  status  of  the 
endorsers  and  without  means  of  obtaining  information  thereon. 
Banks  receiving  drafts  for  discount  or  collection  were  placed  in 
the  same  difficult  position.  As  a  remedy  a  general  license  was 
issued  by  the  War  Trade  Board  authorizing  persons  in  the  United 
States  to  handle  commercial  paper  in  any  capacity,  regardless  of 
the  fact  of  enemy  endorsements,  thus  removing  the  possible  illegal- 
ity of  such  a  course  if  unlicensed.35 

While  this  action  remedied  the  difficulty  from  a  financial  stand- 
point, the  result,  authorizing  the  unrestricted  circulation  of 
"enemy"  endorsed  paper,  was  of  course  not  satisfactory  from  the 
restrictive  standpoint  for  the  reasons  set  forth  heretofore.36  The 
entire  situation  was  well  taken  care  of  from  both  angles  a  little 
later  when  the  Federal  Reserve  Board  promulgated  its  regulations 
regarding  transfers  of  credit  between  the  United  States  and  for- 
eign countries.37     It  was  therein  provided  that  as  a  condition  to 

35This  general  license,  dated  December  21,  1917,  reads  as  follows:  "Re- 
solved that  the  War  Trade  Board  hereby  authorizes  the  acceptance  or 
payment  without  a  license  of  sight  or  time  drafts  or  checks  where  the 
enemy  character  of  such  drafts  or  checks  arises  entirely  out  of  the  endorse- 
ment of  such  drafts  or  checks  by  one  or  more  persons  who  are  'enemies' 
or  'allies  of  enemies'  or  acting  for  or  on  behalf  of  such  persons;  provided, 
however,  that  when  such  drafts  or  checks  are  collected  for  or  on  behalf 
of  any  person  who  is  an  'enemy'  or  'ally  of  enemy'  or  acting  on  behalf  of 
such  person,  the  proceeds  of  collecting  shall  at  once  be  reported  by  the 
person  making  such  collection  to,  and  be  held  subject  to  the  disposition 
of,  the  Alien  Property  Custodian." 

36See  page  124  et  seq.  of  text. 

"Section  5-b  of  the  Trading  with  the  Enemy  Act  empowered  the  Presi- 
dent "to  investigate,  regulate,  or  prohibit,  under  such  rules  and  regulations 
as  he  may  prescribe,  by  means  of  licenses  or  otherwise,  any  transactions  in 
foreign  exchange,  export  or  earmarkings  of  gold  or  silver  coin  or  bullion 
or  currency,  transfers  of  credit  in  any  form  (other  than  credits  relating 
solely  to  transactions  to  be  executed  wholly  within  the  United  States), 
and  transfers  of  evidences  of  indebtedness  or  of  the  ownership  of  property 
between  the  United  States  and  any  foreign  country,  whether  enemy,  ally 
of  enemy,  or  otherwise,  or  between  residents  of  one  or  more  foreign 
countries,  by  any  person  within  the  United  States ;  and  he  may  require  any 
such  person  engaged  in  any  such  transaction  to  furnish,  under  oath,  com- 
plete information  relative  thereto,  including  the  production  of  any  books 
of  account,  contracts,  letters  or  other  papers,  in  connection  therewith  in 
the  custody  or  control  of  such  person,  either  before  or  after  such  transaction 
is  completed." 

This  power  was  delegated  to  the  Secretary  of  the  Treasury  by  an 
Executive  Order  of  the  President  dated  October  12,  1917.  By  order  dated 
November  23,  1917,  the  Secretary  of  the  Treasury  designated  the  Federal 
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the  receipt  of  a  certificate  permitting  engagement  in  foreign  ex- 
change transactions,  foreign  transfers  of  securities,  etc.,  all  dealers 
must  agree  to  turn  back  to  their  foreign  correspondents  any  paper 
received  from  abroad  whereon  an  "enemy"  party  appeared  in  any 
capacity.  By  this  method  the  duty  of  stopping  "enemy"  endorsed 
drafts  was  placed  upon  the  dealer  first  receiving  such  drafts  in 
the  United  States,  who,  in  the  natural  course,  would  be  most 
familiar  with  the  status  of  the  endorsing  parties,  or  have  the  most 
direct  means  of  ascertaining  such  status  through  his  correspondent 
abroad.  A  check  is  thus  placed  at  the  neck  of  the  bottle  and  by 
virtue  of  the  War  Trade  Board's  general  license,  mentioned  above, 
other  parties  handling  foreign  drafts  by  way  of  acceptance,  dis- 
count, etc.,  may  act  freely  without  thought  of  "enemy"  endorse- 
ments. 

To  obviate  undue  disturbance  in  the  acceptance  market,  pending 
adjustment  to  the  new  restrictions,  general  licenses  were  also 
issued  permitting  the  payment  of  drafts  drawn  by  "enemies"  and 
accepted  prior  to  a  certain  date,  and  the  payment  of  all  accept- 
ances of  drafts  drawn  by  "enemies"  if  the  acceptance  was  made 
prior  to  the  enactment  of  the  law  or  the  appearance  of  the  drawer 
upon  the  list.38 

Reserve  Board  his  agency  to  administer  the  above  provisions.  By  a  later 
Executive  Order  of  the  President,  dated  January  26,  1918,  the  designation 
of  the  Federal  Reserve  Board  as  the  agency  of  the  Secretary  of  the 
Treasury  in  this  connection  was  confirmed  and  certain  regulations  were 
promulgated  in  control  of  the  situation.  Any  of  the  transactions  above 
enumerated  were  prohibited  unless  carried  out  under  license  of  the  Federal 
Reserve  Board,  or  through  a  "dealer"  who  had  received  an  authorizing  cer- 
tificate from  that  Board.  Prior  to  the  issuance  of  the  certificate  the 
Federal  Reserve  Board  required  the  submission  of  certain  guaranties 
against  enemy  trade  and  the  acceptance  of  certain  conditions  of  inspection, 
reports,  etc.  Practically  all  the  large  firms  in  the  United  States  engaged 
in  a  business  involving  transfers  of  credit  and  securities  to  and  from 
foreign  countries,  became  certified  "dealers". 

3The  texts  of  such  general  licenses  follow:  Dec.  17,  1917,  "Resolved 
that  the  War  Trade  Board  hereby  authorizes  the  payment  of  drafts 
accepted  on  or  before  December  17,  1917,  and  drawn  on  funds  to  the 
credit  of  a  person  who  is  an  'enemy'  or  'ally  of  enemy'  or  is  acting  for 
or  on  behalf  of  an  'enemy'  or  'ally  of  enemy',  or  of  drafts  upon  which 
such  a  person  appears  as  drawer  or  endorser,  when  such  drafts  are  pre- 
sented for  payment  in  the  United  States ;  provided,  however,  that  when 
such  drafts  are  collected  for  or  on  behalf  of  any  person  who  is  an  'enemy' 
or  'ally  of  enemy',  the  proceeds  of  collection  shall  be  at  once  reported 
by  the  person  making  such  collection  to,  and  be  held  subject  to  the  dis- 
position of,  the  Alien  Property  Custodian."  And  on  December  21,  1917, 
"Resolved  that  no  licenses  will  be  required  to  authorize  the  payment  of 
an  acceptance,  the  drawer  of  which  was  not  on  the  Enemy  Trading  List 
at  the  time  of  the  acceptance  of  such  draft,  even  though  the  name  of  the 
drawer  is  subsequently  placed  on  said  List;  provided,  however,  that  when 
such  drafts  or  checks  are  collected  for  or  on  behalf  of  any  person  who 
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The  fact  that  domestic  firms,  refusing  in  compliance  with  our 
law  to  perform  contracts  with  "enemy"  persons  in  neutral  coun- 
tries are  probably  liable  to  suit  for  such  nonperformance  in  the 
neutral  countries,  gave  trouble,  especially  in  the  case  of  houses 
maintaining  branch  establishments  variously  located  throughout 
Latin  America.39  In  such  a  case,  if  suit  for  non-performance 
should  be  brought  in  the  neutral  country,  there  is  property  present 
which  can  be  attached  and  executed  upon,  and  as  a  result  if  suit 
were  threatened  which  might  result  in  large  damages,  there  was 
no  alternative  to  the  issuance  of  a  license  to  perform.40    The  result 


is  an  'enemy'  or  'ally  of  enemy'  or  acting  on  behalf  of  such  person,  the 
proceeds  of  collection  shall  at  once  be  reported  by  the  person  making  such 
collection  to,  and  be  held  subject  to  the  disposition  of,  the  Alien  Property 
Custodian." 

A  number  of  other  general  licenses  of  minor  importance  dealing  with 
financial  matters  have  been  enacted  by  the  Board. 

""The  common  law  is  clearly  this  way.  See  Taylor  v.  Taintor  (1872) 
83  U.  S.  366;  Barker  v.  Hodgson  (1814)  3  M.  &  S.  267,  where  actual  physical 
impossibilities  produced  by  foreign  law,  was  held  no  defense;  compare 
Jacobs  v.  Credit  Lyonnais  (1884)  12  Q.  B.  D.  589,  where  impossibility 
produced  by  local  law  was  held  to  constitute  a  good  defense.  A  recent 
press  report  stated  that  a  Peruvian  court  had  upheld  the  liability  of  an 
American  branch  bank  on  an  obligation  in  Peru,  the  performance  of  which 
was  illegal  under  United  States  laws. 

*°In  the  case  of  branches  of  United  States  banks  doing  business  in 
neutral  countries,  a  general  license  was  issued  permitting  such  branches 
to  handle  for  neutral  customers,  drafts  and  cheques  on  which  an  enemy 
appeared,  where  failure  so  to  do  involved  a  breach  of  local  law.  The 
text  of  the  general  license  follows : 

"Resolved  that  branches  of  United  States  corporations  and  other 
American  houses  established  and  engaged  in  business  in  neutral 
countries  or  in  countries  associated  with  the  United  States  in  the 
war  shall  be,  and  they  are  hereby,  until  further  order,  licensed; 

(1)  To  receive  in  payment  of  indebtedness  and  to  collect  drafts 
or  cheques  drawn  or  endorsed  by  "enemies"  or  "allies  of  enemies" 
where  refusal  to  accept  the  same  may  result  in  failure  to  collect 
the  debt; 

(2)  To  pay  drafts  or  cheques  drawn  in  favor  of,  or  endorsed 
by,  "enemies"  or  "allies  of  enemies"  where  refusal  to  pay  the  same 
will  result  in  a  violation  of  law  or  commercial  obligation ; 

(3)  To  receive  for  collection  drafts  or  cheques  drawn  by  or 
accepted  or  endorsed  by  "enemies"  or  "allies  of  enemies" ;   and 

(4)  To  become  a  party  to  Clearing  House  transactions  in  the 
ordinary  course  of  business  where  any  enemy  or  ally  of  enemy  may- 
be a  member  of  such  Clearing  House  provided,  however,  that  a 
written  report  of  every  such  transaction  of  trade  with  the  enemy 
or  enemy  allies  shall  be  mailed  to  the  War  Trade  Board,  Washington, 
D.  C,  on  the  5th  day  of  each  month,  covering  the  transactions  of 
the  preceding  calendar  month  under  (1),  (2)  and  (3)  above.  Such 
report  shall  state  the  dates  of  the  respective  transactions,  the  re- 
spective names  of  the  drawers,  drawees  and  endorsers,  and  the 
respective  amounts  of  such  drafts  and  cheques.  Any  United  States 
corporation  or  other  American  house  joining  a  Clearing  House  under 
(4)  above  shall  immediately  mail  to  the  War  Trade  Board,  Wash- 
ington, D.  C,  a  statement  of  the  facts  in  the  case." 
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cf  such  a  suit  in  a  country  such  as  Brazil  which  has  declared  war 
upon  Germany,  would  be  interesting.  Even  though  by  the  local 
law  commercial  relations  with  certain  persons  within  the  foreign 
country  have  been  rendered  illegal,  owing  to  the  state  of  war,  the 
class  of  such  persons  would  not  necessarily  be  coextensive  with 
our  list  for  such  country.41  Assuming,  for  our  purposes,  disparity 
in  a  particular  case,  it  is  clear  that  a  recovery  could  probably  be 
had  unless  it  should  be  held  against  public  policy  to  penalize  obed- 
ience to  the  laws  enacted  by  another  country  in  furtherance  of  war 
against  a  common  foe.  The  adoption  of  such  a  policy  voluntarily, 
however,  could  hardly  be  expected,  especially  against  residents  and 
perhaps  nationals  of  the  country  of  the  forum.  Probably  the  only 
remedy,  if  any,  in  such  a  case,  would  lie  in  diplomatic  intercession 
by  the  United  States  based  on  the  existence  of  a  common  enemy, 
requesting  remedial  legislation  in  the  foreign  country.42 

The  insurance  companies  raised  one  of  the  most  interesting 
problems  of  policy  in  the  matter  of  receiving  premiums  from 
"enemy"  persons  in  neutral  countries.  Although  the  immediate 
action — the  receipt  of  the  premium — involves  only  a  movement 
of  funds  in  the  right  direction,  it  was  argued  that  by  refusing  to 
permit  the  payment  of  the  premium  the  value  of  the  policy  as  a 
borrowing  asset  is  impaired,  at  least  to  some  extent.  Were  en- 
forcible  forfeiture  clauses  still  the  rule,  this  argument  would  have 
more  weight.  At  present,  however,  the  usual  standard  policy  will, 
in  the  event  of  non-payment  of  premium,  permit  the  surrender  of 
the  policy  in  return  for  a  practical  refund  of  premiums  paid  (sur- 
render value),  or  in  the  alternative  a  payment  of  back  premiums 
and  continuance  of  the  policy.  With  this  choice  offered  to  the 
"enemy"  policy  holder,  after  an  enforced  failure  to  pay  premiums 

"The  situation  with  Brazil  offers  an  excellent  example.  By  a  law,  No. 
3393,  passed  on  the  16th  of  November,  1917,  the  Executive  is  empowered 
to  decree  inter  alia  the  liquidation  of  the  property  of  enemy  subjects,  the 
nullification  of  contracts  with  enemy  subjects  during  the  war,  and'  the 
prohibitions  of  trade  relations  by  persons  in  Brazil  with  enemy  nationals 
residing  abroad.  An  Executive  Decree  making  effective  the  last  clause 
was  issued  immediately.  Enemy  character  by  the  law  is  confined  to  enemy 
subjects,  and,  further,  they  must  reside  without  Brazil. 

"The  occurrence  of  such  a  situation  between  England  and  the  United 
States  is  not  possible  owing  to  the  coextensive  definition  of  the  word 
"enemy"  in  its  application  to  intra-jurisdictional  persons.  The  only  point 
of  difference  in  this  regard  lay  in  the  case  of  corporations  with  "enemy" 
shareholders,  discussed  heretofore  (see  supra  page  118  ct  seq.  of  text). 
This  was  obviated  through  the  assumption  by  the  Alien  Property  Cus- 
todian of  the  shares  of  such  "enemy"  holders.  Although  the  situation  was 
possible  between  France  and  the  United  States,  owing  to  the  inclusion  of 
all  "enemy"  subjects  in  the  French  prohibitions,  it  has  never  arisen. 
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his  situation  is  obviously  happy.  If  he  is  hale  and  hearty  he  will 
take  his  surrender  value  and  insure  himself  elsewhere,  thus  saving 
the  unpaid  premiums.  If  he  is  a  bad  risk,  however,  he  will  pay 
the  back  premiums  and  continue  his  policy.  Evidently,  any  con- 
siderable number  of  such  cases  would  rather  badly  upset  the  bal- 
ance of  risks  upon  which  the  calculations  of  the  insurer  are  based. 
The  problem,  as  in  each  of  the  previous  cases,  is  directly  a  balance 
of  inconveniences,  and  here  that  to  the  companies  is  heavier. 

Although  the  liquidation  and  control  of  "enemy"  companies 
doing  business  in  the  United  States  lay  chiefly  within  the  jurisdic- 
tion of  the  Alien  Property  Custodian  through  his  control  of  enemy 
property,  the  administration  of  Section  4-a  of  the  Act,  providing 
that  "enemies"  doing  business  within  the  United  States  through 
agencies,  branch  offices,  or  otherwise,  might,  within  thirty  days 
after  the  passage  of  the  Act,  apply  for  license  to  continue  such 
business,  lay  in  the  War  Trade  Board.43  This  provision  affected 
principally  branches  in  the  United  States  of  firms  with  home  offices 
in  Germany  whether  partnerships  or  corporations,  and  partner- 
ships doing  business  in  this  country  where  one  or  more  of  the 
partners  were  "enemies".  As  stated  before,  corporations  incor- 
porated in  the  United  States  with  "enemy"  shareholders,  even 
though  all  the  shares  were  "enemy"  owned,  were  not  "enemies"  or 
"doing  business  on  behalf  of  enemies",  and  thus  were  not  included 
within  the  purview  of  this  section.44 

Immediately  upon  the  passage  of  the  Act  applications  were 
received  from  a  number  of  such  firms  as  described  above.  A  policy 
of  liquidation  was  immediately  adopted  and  licenses  were  issued 
to  the  agents  or  partners,  as  the  case  might  be,  in  this  country  to 
liquidate  the  business  under  the  supervision  of  the  Alien  Property 
Custodian,  and  to  turn  over  to  the  Alien  Property  Custodian  the 
resultant  assets  due  to  "enemies"  upon  such  liquidation.  Strict 
accountings  were  required  at  regular  intervals  and  the  liquidation 
was  carried  on  in  every  case  under  the  immediate  supervision  of 
a  representative  of  the  Alien  Property  Custodian  on  the  spot. 
Many  partnerships  in  which  one  or  more  "enemy"  partners  were 
present,  took  time  by  the  forelock  and  dissolved  prior  to  the  pas- 
sage of  the  Act,  reorganizing  immediately  without  the  "enemy" 
partners.     These  cases  were  scrutinized  closely  as  to  the  perma- 

*3See  Trading  with  the  Enemy  Act,  Sections  4-a,  and  5-a,  and  Executive 
Order  of  the  President  dated  October  12,  1917. 

"See  supra  p.  119  of  text. 


THE  TRADING  WITH  THE  ENEMY  ACT.         139 

nence  and  good  faith  of  the  dissolution.  In  many  cases  this  was 
satisfactorily  established.  Where  it  was  discovered  that  the  dis- 
solution was  for  "war  purposes"  only  and  there  was  in  fact  a 
moral  partnership  still  in  force,  with  the  intent  to  resume  the 
former  legal  partnership  after  a  "decent"  interval  following  the 
war,  the  position  was  taken  that  the  partners  in  the  United  States 
were  in  fact,  if  not  in  law,  acting  on  behalf  of  the  "enemy"  part- 
ners and  in  so  doing  were  violating  the  Trading  with  the  Enemy 
Act.45  An  appreciation  of  this  position  usually  led  to  the  speedy 
application  for,  and  acceptance  of,  a  license  to  liquidate  on  the 
part  of  the  remaining  members  of  the  firm.  There  were  a  num- 
ber of  incorporations  on  the  part  of  such  "enemy"  partnerships 
just  prior  to  the  passage  of  the  Act.  This  step  profited  them 
little  as  they  were  thoroughly  and  satisfactorily  dealt  with  by  the 
Alien  Property  Custodian. 

The  effect  of  the  enemy  trading  restrictions  during  the  war 
and  up  to  the  present  time  may  be  summarized  shortly.  They 
have  caused  a  practical  cessation  of  the  foreign  trade  of  Germany 
and  of  the  trade  of  German  commercial  outposts  in  neutral  coun- 
tries. Of  the  more  important  firms  in  the  neutral  countries,  many 
have  been  possessed  of  sufficient  capital  to  sit  back,  maintain  as 
much  local  business  as  possible,  and  weather  the  storm.  They  have 
undoubtedly  been  damaged,  but  not  destroyed.  Some,  hard  pressed 
or  fearing  the  future,  have  preferred  to  sell  out  to  neutral,  allied 
or  United  States  buyers.  In  all  such  cases  when,  because  of  the 
presence  of  a  United  States  interest  in  the  purchase  a  license  from 
the  War  Trade  Board  was  necessary,  such  a  license  was  granted 
if  the  "enemy"  firm  were  of  any  importance. 

It  is  futile  to  attempt  to  measure  the  determinant  factors  which 
have  produced  the  victorious  ending  of  the  war.  They  are  too 
many  and  complex.  We  can,  at  the  least,  place  the  commercial 
restrictions  among  their  number  and  say  truly  that  in  no  other 
war  have  commercial  restrictions  played  so  important  and  potent 
a  part. 

C.  H.  Hand,  Jr., 

New  York  City. 

"See  discussion  of  the  meaning  of  the  words  "on  behalf  of"  and  "for 
the  benefit  of"  as  used  in  the  Act,  supra  p.  120  of  text. 
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NOTES. 

Historical  Analysis  of  Federal  Liquor  Legislation. — Under  the 
License  Cases1  a  state  was  allowed  to  regulate  a  matter  of  general 
interest  in  interstate  commerce  until  Congress  had  done  so.  It  had 
been  previously  decided,  in  view  of  the  fact  that  Congress  had  laid 
imposts  on  liquors  imported  from  a  foreign  country,  that  the  state 
was  unable  to  interfere  with  such  liquors  until  they  had  lost  their 
"foreign  commerce"  character.2  This  they  were  deemed  to  retain  until 
the  original  package  in  which  they  had  been  shipped  was  sold  or 
broken  open.3  Thus,  early  in  our  constitutional  history,  it  became 
evident  that  the  commerce  power,  delegated  to  Congress,  was  in  its 
application  to  the  control  of  intoxicating  liquors,  a  somewhat  serious 

'(1847)  46  U.  S.  504. 

'Black,  Intoxicating  Liquors  §§  67,  68. 

'Brown  v.  Maryland   (1827)  25  U.  S.  419. 
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check  upon  the  states'  police  power.  The  clash  between  the  state 
and  federal  powers  on  this  question  was  tremendously  magnified  by 
Leisy  v.  Hardin*"  which  overruled  the  License  Cases  by  adhering  to 
the  doctrine  that  a  state  could  not  regulate  any  matter  of  general 
interest  in  interstate  commerce  until  Congress  had  expressly  given  its 
consent.5  From  this  it  followed,  since  Congress  had  not  signified 
assent  to  state  regulation  of  liquors  imported  from  a  sister  state,  that 
such  liquors  were  to  be  accorded  the  same  "state  immunity"  as  those 
imported  from  foreign  countries.6  After  this  decision,  the  most  strin- 
gent state  regulations  would  have  been  insufficient  to  cope  effectively 
with  the  liquor  problem.  Suppose  that  in  order  to  suppress  drinking, 
a  state  could  have  constitutionally  declared  illegal  the  very  possession 
of  liquors  for  beverage  purposes7  and  had  done  so.  It  is  submitted 
that  such  a  measure,  unaided  by  federal  restrictions  on  interstate 
commerce,  would  not  have  been  entirely  effective  because  the  adminis- 
trative officers  of  the  state,  bound  under  Leisy  v.  Hardin  to  allow  the 
importation  of  liquors,  would  thereafter  have  been  confronted  with 
insuperable  practical  difficulties  in  preventing  their  use.  Now  the 
national  government  found  itself  in  an  entirely  dissimilar  situation. 
Under  its  taxing  power,  it  might  practically  have  destroyed  the  liquor 
traffic8  but  no  legislative  steps  of  any  kind  were  taken  toward  inde- 
pendent federal  control  probably  because  of  a  lack  of  sentiment  coupled 
with  the  reluctance  of  Congress  to  encroach  upon  what  was  viewed 
as  a  purely  state  function.9  These  circumstances,  then,  the  inability 
of  the  state,  unaided,  to  cope  effectively  with  the  liquor  problem  and 
the  unwillingness  of  Congress  to  bring  about  prohibition  independ- 
ently, taken  in  conjunction  with  an  insistent  and  ever  increasing 
prohibitive  sentiment,  foreshadowed  legislative  development  along 
lines  of  federal  co-operation  with  the  self -declared  "dry"  state  standing 
in  need  thereof. 

The  "dry"  state  was  first  driven  to  seek  federal  aid  in  order  to  rid 
itself  of  the  "original  package  shops"  that  sprang  up  within  its 
borders  under  the  protection  of  the  "original  package"  rule10  extended 

•(1890)  135  U.  S.  100,  10  Sup.  Ct.  681. 

"14  Columbia  Law  Rev.  321,  323. 

•25  West  Virginia  Law  Quart.  42,  49. 

'Until  recent  years  it  was  held  with  practical  unanimity  that  the  use 
or  possession  of  liquors,  since  it  did  not  of  itself  affect  public  health, 
morals  or  safety,  could  not  be  curtailed  under  the  police  powers ;  13 
Columbia  Law  Rev.  745;  State  v.  Williams  (1908)  146  N.  C.  618,  61  S.  E. 
61;  Commonwealth  v.  Campbell  (1909)  133  Ky.  50,  117  S.  W.  383;  but 
within  the  last  few  years  both  case,  Crane  v.  Campbell  (1917)  245  U.  S. 
304,  38  Sup.  Ct.  98;  17  Columbia  Law  Rev.  558,  and  comment,  16  Columbia 
Law  Rev.  10  et  seq. ;  3  Iowa  Law  Bulletin  164  et  seq.,  have  upheld  a 
contrary  result  governed  largely  by  the  logical  contention  that  in  order 
to  prevent  the  consumption  of  intoxicants  it  is  just  as  reasonable  to 
prohibit  their  possession  as  it  is  to  prohibit  their  sale,  4  Va.  Law  Rev.  236. 
In  considering  the  power  of  the  state  to  prohibit  mere  possession  or  use, 
it  must  be  borne  in  mind  that  before  the  Wilson  Act,  infra,  footnote  12, 
there  was  an  additional  difficulty  to  be  met  in  the  "original  package" 
doctrine. 

•McCray  v.  United  States  (1904)  195  U.  S.  27,  24  Sup.  Ct.  769. 

*25  West  Virginia  Law  Quart.  42,  45.     See,  infra,  footnote  24. 

"See  In  re  Van  Vliet  (1890)  43  Fed.  761,  766;  State  v.  Parker  Distilling 
Co.   (1911)  236  Mo.  219,  314  et  seq.,  139  S.  W.  453,  481  et  seq. 


142  COLUMBIA  LAW  REVIEW. 

by  Leisy  v.  Hardin  to  liquors  imported  from  a  sister  state.  Congress, 
with  the  broad  hope  of  precluding  its  commerce  power  from  remaining 
a  means  of  circumventing  the  prohibitive  policy  determined  upon  by 
the  states,11  promptly  responded  by  passing  the  Wilson  Act.12  By  this 
Act,  the  state  which  forbade  sales  generally  was  further  enabled  to 
prevent  the  sale  of  the  imported  "original  package";13  but  since  such 
a  package  could  not  be  interfered  with  until  its  interstate  journey  was 
complete14  and  since  there  had  yet  been  no  successful  attempt  to 
prohibit  the  use  or  possession  of  liquors,15  the  state  was  powerless  to 
repress  their  importation  for  personal  consumption16  and  consequently 
was  deluged  by  liquors  thus  obtained.17  To  aid  the  state  in  its  new 
predicament  occasioned  by  the  shortcomings  of  the  Wilson  Act,  Con- 
gress, after  spending  a  number  of  years  in  discarding  suggested 
remedies  because  of  constitutional  difficulties,18  passed  the  Webb- 
Kenyon  Act,19  resorting  therein  to  the  expedient  of  divesting  of  their 
interstate  character  and  thereby  entirely  subjecting  to  local  control, 
liquors  shipped  into  a  state  with  the  intention  of  violating  the  laws 
of  that  state  in  any  particular.20  Grave  doubt  was  expressed  as  to  the 
constitutionality  of  this  measure,21  but  finally  it  was  sustained  by  the 
Supreme  Court  in  the  oft-discussed  Clarke  case.22  The  Webb-Kenyon 
Act,  of  necessity,  marks  the  termination  of  legislative  development  by 
federal  co-operation  because  the  state,  no  longer  restricted  by  the 
federal  prerogative,  was  enabled  to  cope  with  the  liquor  traffic.23 

One  might  have  expected  that  Congress,  having  attained  its  aim 
of  enabling  the  states  to  act  effectively,  would  thereafter  rigidly  follow 

"21  Cong.  Rec.  4954  et  seq. 

"26  Stat.  313  (1890). 

13In  re  Rahrer  (1891)  140  U.  S.  545,  11  Sup.  Ct.  865;  In  re  Van  Vliet, 
supra,  footnote  10. 

"The  Wilson  Act  removed  from  liquors  the  cegis  of  interstate  com- 
merce upon  their  arrival  within  the  state.  The  case  of  Rhodes  v.  Iowa 
(1898)  170  U.  S.  412,  18  Sup.  Ct.  664,  largely  destroyed  the  practical  value 
of  this  enactment  by  construing  the  word  "arrival"  to  mean  not  physical 
arrival  but  commercial  arrival  b}r  delivery  to  the  consignee.  14  Columbia 
Law  Rev.  323. 

"See,  supra,  footnote  7.     In  1908,  in  State  v.  Williams,  supra,  footnote 
7,  the  court  said  at  page  628,   "While  the  Legislatures  have  resorted  to 
many  expedients     .      .      .     we  do  not  anywhere  find  any  suggestion  that 
the  possession  of  intoxicating  liquor  without  any  unlawful  purpose,     . 
is  made  indictable". 

"Vance  v.  Vandercook  Co.  (No.  1)  (1898)  170  U.  S.  438,  18  Sup.  Ct. 
674;  American  Express  Co.  v.  Iowa  (1905)  196  U.  S.  133,  25  Sup.  Ct.  182. 

"49  Cong.  Rec.  761. 

184  Va.  Law  Rev.  353,  365  et  seq. 

"37  Stat.  699  (1913). 

'"See  Adams  Express  Co.  v.  Kentucky  (1915)  238  U.  S.  190,  198,  35 
Sup.  Ct.  824,  826;  Clark  Distilling  Co.  v.  Western  Maryland  Ry.  (1917) 
242  U.  S.  311,  323  et  seq.,  37  Sup.  Ct.  180,  184. 

aTaft's  Veto  Message,  49  Cong.  Rec.  4291  et  seq. 

"Clark  Distilling  Co.  v.  Western  Maryland  Ry.,  supra,  footnote  20. 

"50  Chicago  Legal  News  206;  54  Cong.  Rec.  3396  et  seq. 


NOTES.  143 

out  its  former  tendency  of  leaving  this  troublesome  question  to  them. 
But  such  a  view  underestimates  the  gradually  acquired  strength  of 
the  agitation  for  nation-wide  prohibition.24  Nevertheless,  the  first 
legislative  steps  in  the  national  movement  were  the  outcome  of  the 
Congressional  desire  to  effectuate  local  regulations.  The  Senate,  ap- 
parently holding  the  view  that  the  states,  some  of  which  had  placed  a 
ban  on  soliciting  orders  for  liquors,  were  powerless  to  redress  solicita- 
tions mailed  in  from  without  their  boundaries,  looked  upon  the  situa- 
tion as  one  requiring  further  co-operation  on  its  part.25  Consequently, 
Senator  Jones  proposed  an  amendment  to  a  post-office  measure,  penal- 
izing, within  prescribed  limits,  the  mailing  of  solicitations  for  orders 
into  a  state  that  had  prohibited  them.26  In  the  midst  of  the  discussion 
of  the  Jones  Amendment,  Senator  Reed  laid  bare  to  the  Senate  its 
peculiar  situation  of  suggesting  penalties  for  the  mailing  of  solicita- 
tions into  a  state  that  forbade  them  but  of  tolerating  the  importation 
of  liquor  itself  into  a  state  that  had  legislated  against  its  manufacture 
or  sale,  and  urged  the  logic  of  punishing  the  latter  act  as  well  as  the 
former.26  Though  the  Senate,  having  in  mind  that  under  the  Webb- 
Kenyon  Act  the  state  could  bar  the  liquor  and  apparently  holding  the 
view  that  the  state  was  powerless  as  to  solicitations,  was  consistent 
enough,  it  promptly  passed  the  Reed  "Bone-Dry"  Law  constituting  it 
a  federal  offence  "to  order,  purchase  or  cause  intoxicating  liquors  to 
be  transported"  into  any  state  that  prohibited  the  sale  or  manufacture 
thereof.27  Now  it  was  suggested  in  debate  that  the  Reed  Law  was 
proposed  for  the  dual  purpose  of  vexing  the  "dry"  state  with  its  own 
enactment  against  manufacture  or  sale  by  rendering  it  "bone-dry" 
and  of  discouraging  the  adoption  of  similar  enactments.28  Be  that  as 
it  may,  it  in  no  way  derogates  from  the  proposition  that  the  Reed  Law 
was  the  natural  though  not  logical  outcome  of  the  Jones  Amendment. 
The  latter  measure  can  not  be  viewed  as  a  hindrance  to  prohibition 
but  must  be  looked  upon  as  supplementary  to  state  control.29     The 

"4It  is  to  be  noted,  however,  that  both  the  Reed  Law,  infra,  footnote 
27;  54  Cong.  Rec.  3396,  ct  seq.,  and  the  project  for  constitutional  prohibition, 
55  ibid.  5555,  et  seq.,  5586,  5644,  5652;  56  ibid.  428,  434,  were  vigorously 
opposed  on  the  ground  that  Congress  had  done  all  it  could  to  empower 
the  states  to  become  "dry"  and  should  therefor  leave  the  matter  to  them, 
especially  since  it  was  a  question  of  the  police  power. 

2554  Cong.  Rec.  1166,  3324.  Senator  Jones,  in  urging  his  Amendment, 
ibid.  3324,  said,  "It  is  a  matter  involving  the  integrity  of  the  laws  passed 
by  the  states  and  involves  preventing  the  United  States  Government  from 
allowing  one  of  its  agencies  to  be  used  for  the  violation  of  the  laws  of 
those  states". 

="54  Cong.  Rec.  3330. 

"Fed.  Stat.  Ann.  1918  Supp.  394.  The  Tones  Amendment  is  embodied 
in  the  language  immediately  preceding  the  Reed  Law. 

2854  Cong.  Rec.  3396,  et  seq.  Of  the  fact  that  the  liquor  interests  were 
in  favor  of  the  Reed  Law  after  it  came  to  their  notice,  there  can  be  little 
doubt,  ibid. 

aThe  acute  suggestions  made  with  respect  to  the  Reed  Law  can  not 
be  applied  to  the  Jones  Amendment,  the  distinction  lying  in  the  fact  that 
though  a  state  ban  on  solicitations  was,  ex  proprio  v'xgore,  sufficient  to 
prevent  their  introduction  into  the  state,  a  local  regulation  against  manu- 
facture and  sale  was  in  no  way  a  bar  to  importation  for  personal  con- 
sumption. 
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Reed  Law,  on  the  other  hand,  was  not  intended  to  further  enable  the 
state  to  protect  itself  for  under  the  Webb-Kenyon  Act  the  state  could 
have  become  "bone-dry"  if  it  so  desired.  Quite  the  contrary,  the 
enactment  was  for  the  express  purpose  of  protecting  the  state  despite 
itself,30  and  for  this  reason  it  marks  both  the  abandonment  of  the 
former  Congressional  policy  of  leaving  regulation  to  the  states31  and 
the  initiation  of  prohibition  imposed  by  the  central  government,32  a 
movement  which  soon  attained  its  culmination  in  the  adoption  of  the 
Eighteenth  Amendment.  Before  considering  this  development,  it 
should  be  added  that  throughout  the  discussion  of  the  Jones  Amend- 
ment, Congress  apparently  overlooked  the  seemingly  unquestionable 
power  of  the  state  to  repress  the  interstate  transmission  of  solicita- 
tions.33 Had  this  matter  been  clearly  before  the  legislators,  possibly 
there  would  now  be  no  Jones  Amendment  and  consequently  no 
Reed  Law.  < 

The  consideration  of  the  Constitutional  Amendment34  is  substan- 
tially complicated  by  the  war  and  the  prohibitive  enactments  resulting 
tberefrom,  notably  the  food  conservation  act35  conferring  upon  the 
Executive  wide  discretionary  powers  to  regulate,  for  war  purposes,  the 
manufacture  of  alcoholic  beverages.  It  is  extremely  difficult  to  deter- 
mine exactly  how  these  unparalleled  circumstances  affected  the  Amend- 
ment especially  since  both  those  opposed  to  and  those  in  favor  of  the 
measure  found  in  them  abundant  support  for  their  respective  positions. 
It  is  certain,  however,  in  view  of  the  fact  that  the  Hobson  Resolution, 
out  of  which   the  Amendment   indirectly  grew,   was   introduced   into 

3054  Cong.  Rec.  3330,  et  seq.,  3397. 

S14  Va.  Law  Rev.  634,  635. 

"25  West  Virginia  Quart.  42,  53. 

^Supra,  footnote  25.  Establishing  the  power  of  the  state  are :  State  v. 
Davis  (1915)  77  W.  Va.  271,  87  S.  E.  262;  Danciger  v.  Stone  (1909)  187 
Fed.  853;  cf.  State  ex  rel.  Black  v.  Delaye  (1915)  193  Ala.  500,  68  So. 
993;  see  State  of  W.  Va.  v.  Adams  Express  Co.  (1915)  219  Fed.  794.  At 
p.  800,  the  court  says,  "The  federal  government  does  not  protect  those 
who  use  its  mails  to  thwart  the  police  regulations  of  the  state  made  for 
the  conservation  of  the  welfare  of  its  citizens.  The  use  of  the  mail  is 
a  mere  incident  in  carrying  out  the  illegal  act,  and  affords  no  more  pro- 
tection in  a  case  like  this  than  a  like  use  of  the  mails  to  promote  a  criminal 
conspiracy,  or  to  perpetrate  a  murder  by  poison,  or  to  solicit  contri- 
butions of  office  holders  in  violation  of  the  civil  service  law,  or  to  obtain 
goods  under  false  pretences".  Contra,  Rose  v.  State  (1909)  133  Ga.  353, 
65  S.  E.  770,  which  is  distinguished  in  State  v.  Davis,  supra. 

"United  States  Constitution,  Amendments,  Article  18.  The  amendment 
reads  as  follows : 

"Section  1.  After  one  year  from  the  ratification  of  this  article,  the 
manufacture,  sale,  or  transportation  of  intoxicating  liquors  within,  the 
importation  thereof  into,  or  the  exportation  thereof  from,  the  United 
States  and  all  territory  subject  to  the  jurisdiction  thereof,  for  beverage 
purposes,  is  hereby  prohibited. 

"Section  2.  The  Congress  and  the  several  States  shall  have  concurrent 
power  to  enforce  this  article  by  appropriate  legislation. 

"Section  3.  This  article  shall  be  inoperative  unless  it  shall  have  been 
ratified  as  an  amendment  to  the  Constitution  by  the  Legislatures  of  the 
several  States  as  provided  in  the  Constitution  within  seven  years  from 
the  date  of  the  submission  hereof  to  the   States  by  the   Congress." 

^Fed.  Stat.  Ann.  (1917)  Pamph.  Supp.  No.  12,  p.  26. 
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• 

the  House  in  1913, 36  that  at  least  the  origin  of  the  measure  may  be 
viewed  as  solely  ascribable  to  the  sentiment  for  national  prohibition.37 
By  the  Amendment  the  power  to  legislate  directly  on  liquors  is  con- 
ferred on  Congress  which  previously  had  been  limited  to  acting  in- 
directly through  the  channel  of  its  delegated  powers.  It  is  in  connec- 
tion with  the  mode  of  exercise  of  this  newly  conferred  Congressional 
prerogative  and  its  adjustment  to  the  police  power  of  the  states  under 
the  "concurrent  jurisdiction"  created  by  the  Amendment  that  the 
future  problems  of  national  liquor  legislation  will  arise. 


Fraud  Preventing  the  Inception  of  Contract. — In  determining 
whether  fraud  renders  a  contract  void  or  voidable,  one  must  distinguish 
between  two  classes  of  fraud;  the  one  which  induces  a  person  to  assent 
to  do  a  particular  act  which  he  would  not  have  done  but  for  the 
misrepresentation;  and  the  other  which  induces  him  to  believe  that 
the  act  which  he  does  is  something  different  from  what  it  actually  is.1 
The  former  makes  the  contract  voidable  at  the  option  of  the  defrauded 
party,2  and  is  commonly  known  as  fraud  in  the  inducement.3  The 
latter  is  often  spoken  of  as  fraud  in  the  factum*  and  prevents  the 
inception  of  the  contract,  or,  as  it  is  generally  said,  makes  the  con- 
tract absolutely  void.5 

"54  Cong.  Rec.  App.  734. 

"It  has  been  suggested  that  the  Hobson  Resolution,  which  was  aimed 
at  sales  and  left  intact  the  personal  liberty  to  drink,  55  Cong.  Rec.  7822, 
was  accepted  by  the  liquor  interests  as  a  means  whereby  they  hoped 
to  continue  manufacture  for  barter  and  to  shift  the  blow  of  reform 
sentiment  to  the  already  doomed  saloon.  54  Cong  Rec.  App.  733  et  seq. 
However  this  may  be,  the  resolution  may  be  said  to  be  solely  the  reflection 
of  the  growing  strength  of  prohibitionism. 

^'There  are  two  kinds  of  fraud  which  differ  essentially  in  their  character; 
in  the  one  the  grantor  is  induced  to  convey  his  property  by  fraudulent 
representations  as  to  the  value,  nature,  or  character  of  the  consideration 
he  receives  for  the  conveyance.  This  is  sometimes  called  fraud  in  the 
consideration.  In  the  other  case  the  grantor  is  deceived  into  the  execu- 
tion of  the  instrument  of  the  contents  of  which  he  is  ignorant.  This  is 
sometimes  called  fraud  in  the  execution  of  the  deed.  The  distinction 
between  the  two  cases  lies  just  here.  It  is  elementary  law  that  the  assent 
of  the  parties  is  necessary  to  constitute  a  binding  contract.  In  the  first 
case  the  assent  of  the  party  though  obtained  by  fraud  is,  nevertheless, 
obtained  not  only  to  the  execution  of  the  instrument,  but  to  the  contract 
which  it  evidences.  In  the  second  case  there  is  procured  only  the  signature 
to  and  the  execution  of  the  written  instrument  but  not  assent  to  the 
contract  therein  stated."  Smith  v.  Ryan  (1908)  191  N.  Y.  452,  457,  84  N.  E. 
402;  Walker  v.  Ebert  (1871)  29  Wis.  194;  1  Page,  Contracts  §§  63,  87, 
131;  Williston,  Sales  §  625. 

■1  Page,  op.  cit.  §  131. 

81  Page,  op.  cit.  §  87. 

*1  Page,  op.  cit.  §  63. 

"Foster  v.  Mackinnon  (1869)  L.  R.  4  C.  P.  704;  Whitney  v.  Snider 
(N.  Y.  1870)  2  Lansing  477;  Jewelry  Co.  v.  Darnell  (1907)  135  Iowa 
555,  113  N.  W.  344;  Freedly  v.  French  (1891)  154  Mass.  339,  28  N.  E.  273; 
Biddeford  Nat'l.  Bank  v.  Hill  (1907)   102  Me.  346,  66  Atl.  721. 
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The  rule  was  early  stated  in  Thoroughgood's  Case6  that  where  a 
man  signed  a  deed  conveying  land  which  he  was  fraudulently  told  was 
a  release  for  arrears  of  rent  only,  such  an  instrument  was  not  the 
man's  deed.  The  courts  have  since  universally  held  that  an  instrument 
secured  under  such  circumstances  or  by  the  fraudulent  substitution 
of  one  writing  for  another  is  absolutely  void.  Thus  the  substitution 
of  a  promissory  note  for  a  guaranty,7  or  a  quit  claim  deed  for  a  mort- 
gage,8 or  a  promissory  note  for  a  receipt,9  or  a  negotiable  instrument 
for  a  contract,10  makes  the  instrument  void  in  each  case,  and  would 
prevent  recovery  against  the  defrauded  party  even  by  an  innocent 
purchaser  for  value  if  the  former  was  not  negligent  in  signing.11 
Hence  such  a  contract  need  not  be  rescinded,  and  the  party  seeking 
to  avoid  liability  need  not  return  what  he  has  received  thereunder.12 

But  there  is  no  such  unanimity  among  the  courts  in  the  following 
class  of  cases.  For  instance,  the  parties  intend  to  or  have  entered  into 
an  agreement.  One  of  them  signs  an  instrument,  relying  upon  the 
other's  fraudulent  assertion  that  the  writing  is  in  accordance  with  the 
oral  understanding  when,  as  a  matter  of  fact,  it  is  materially  different. 
Or,  one  of  the  parties  signs  relying  upon  the  other's  fraudulent  mis- 
reading of  the  writing.    What  are  the  legal  consequences? 

This  question  arose  in  the  recent  case  of  Whipple  v.  Brown  (N.  T. 
Ct.  of  App.  1919)  121  N.  E.  748.  The  plaintiff  and  the  defendant's 
agent  entered  into  an  oral  contract,  in  which  the  plaintiff  agreed  to 
purchase  certain  trees  from  the  defendant.  The  oral  agreement  was 
then  reduced  to  writing  by  the  defendant's  agent.  As  the  plaintiff 
did  not  have  his  spectacles,  he  did  not  read  the  written  instrument 
but  signed  it,  relying  upon  the  assurance  of  the  agent  that  it  was  in 
accordance  with  their  previous  oral  understanding.  As  a  matter  of 
fact  the  writing  was  not  the  same  as  the  oral  agreement,  as  it  contained 
a  limited  warranty  about  which  nothing  had  been  said.  The  trees 
which  the  defendant  delivered  were  worthless  and  the  plaintiff  sued 
for  breach  of  the  oral  agreement.  Defendant  pleaded  the  written 
contract  with  its  limited  warranty.  The  plaintiff  replied  that  it  was 
void,  having  been  secured  by  fraud.  It  was  held,  three  judges  dis- 
senting, that  the  written  agreement  was  void  and  that  the  plaintiff 
could  recover. 

Many  courts  regard  such  a  case  as  analagous  to  Foster  v.  Mackin- 
non,  and  hold  such  an  instrument  absolutely  void,  as  was  held  in  the 
principal  case.13     Some  of  the  courts  in  the  western  states,  however, 

"'That  although  the  party  to  whom  the  writing  is  made  or  other  by 
his  procurement  doth  not  read  the  writing,  but  a  stranger  of  his  own 
head  read  it  in  other  words  than  it  in  truth  is,  yet  it  shall  not  bind  the 
party  who  delivereth  it     .      .      ."     (1582)    1  Coke  444,  445. 

7Foster  v.  Mackinnon,  supra,  footnote  5. 

8Givan  v.  Masterson   (1898)   152  Ind.  127,  51  N.  E.  237. 

'Biddeford  National  Bank  v.  Hill,  supra,  footnote  5. 

"Walker  v.  Ebert,  supra,  footnote  1. 

"Walker  v.  Ebert,  supra,  footnote  1;  Taylor  v.  Atchison  (1870)  54 
111.  196. 

"Indiana,  etc.  Ry.  v.  Fowler  (1903)  201  111.  152,  66  N.  E.  394;  Pollock, 
Contracts  (Wald  3rd  ed.)  620;  1  Page,  op.  cit.  §  63. 

"Stacy  v.  Ross  (1863)  27  Tex.  3;  Gibbs  v.  Linabury  (1871)  22  Mich. 
479;  Jewelry  Co.  v.  Darnell,  supra,  footnote  5;  11  Harvard  Law  Rev.  472. 
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take  the  view  that  such  a  contract  is  entirely  valid,14  and  they  will  not 
permit  the  defrauded  party  to  introduce  any  evidence  varying  the 
writing:.15  The  theory  is  that  the  person  signing  was  negligent  in 
failing  to  read  the  instrument.10  But  it  is  difficult  to  see  how  negli- 
gence should  prevent  one  from  pleading  fraud  when  the  action  is 
between  the  original  parties.  Such  a  theory  is  inconsistent  with  the 
rule  that  the  plaintiff's  negligence  does  not  bar  recovery  for  a  wilful 
tort.17  The  validity  of  the  contract  cannot  be  supported  on  the  theory 
of  estoppel,  as  some  courts  seem  to  say,18  since  the  defrauding  party 
should  not  be  allowed  to  show  that  he  relied  upon  a  representation 
which  his  own  wrong  caused  to  be  false.  The  only  other  reason  given 
by  the  courts  is  public  policy.19  But  why  public  policy  should  demand 
the  protection  of  the  defrauding  as  against  the  negligent  party  is 
hard  to  explain,  for  certainly  it  is  better  to  encourage  negligence  than 
fraud.20     Of  course  where  the  instrument  gets  into  the  hands  of  an 

"Hawkins  v.  Hawkins  (1875)  50  Cal.  558;  Kimmell  v.  Skelly  (1900) 
130  Cal.  555,  62  Pac.  1067;  Farlow  v.  Chambers  (1907)  21  S.  D.  128,  110 
N.  YY.  94.  Some  courts,  however,  divide  these  cases  in  two  or  more 
groups  as  seen  from  the  following.  "Our  courts  have  held  from  the 
beginning  that  if  a  person  was  unable  to  read  or  write,  either  from  the 
fact  that  he  never  learned  or  his  eyesight  has  failed,  and  on  account 
thereof,  was  unable  to  protect  himself,  and  the  opposite  party  took  advan- 
tage of  his  infirmity  and  procured  a  contract  from  him  by  misreading  it 
or  substituting  one  contract  for  another,  the  contract  is  void.  On  the 
other  hand,  our  courts  hold  when  a  person  in  full  possession  of  his 
faculties  signed  a  contract  without  reading  it,  but  relying  upon  the  state- 
ment of  the  other  contracting  party  as  to  what  it  contained,  the  contract 
is  valid,  notwithstanding  the  other  party  misstated  the  contents  thereof." 
Birdsall  v.  Coon  (1911)  157  Mo.  App.  439,  449,  139  S.  W.  243.  On  prin- 
ciple, there  should  be  no  distinction  between  the  cases,  since  in  neither 
case  does  the  party  intend  to  sign  the  particular  instrument. 

"White  Sewing  Machine  Co.  v.  McCarty  Furniture  Co.  (Okla.  1916) 
160  Pac.  495. 

"White  Sewing  Machine  Co.  v.  McCarty  Furniture  Co.,  supra,  foot- 
note 15.  "The  policy  of  the  law  is  fixed  to  the  effect  that  he  who  will 
not  reasonably  guard  his  own  interest  when  he  has  reasonable  opportunity 
to  do  so.  and  there  is  no  circumstance  reasonably  calculated  to  deter  him 
from  improving  such  opportunity,  must  take  the  consequences".  Standard 
Mfg.  Co.  v.  Slot  (1904)   121  Wis.  14,  24,  98  N.  W.  923. 

""But  where  one  sues  another  for  a  positive,  wilful,  wrong  or  fraud 
negligence  by  which  the  party  injured  exposed  himself  to  the  wrong  or 
fraud  will  not  bar  relief.  If  the  rule  were  otherwise  the  unwary  and 
confiding,  who  need  the  protection  of  the  law  the  most,  would  be  left 
a  prev  to  the  fraudulent  and  artful  practices  of  evil  doers."  Albany  City 
Savings  Inst.  v.  Burdick  (1881)  87  N.  Y.  40,  49;  1  Page,  op.  cit.  §  64. 

"Shores-Mueller  Co.  v.  Lonning  (1913)   159  Iowa  95,  140  N.  W.  197. 

""As  a  written  contract  is  the  highest  evidence  of  the  terms  of  the 
agreement  between  the  parties  to  it,  it  is  the  duty  of  every  contracting 
party  to  learn  and  know  its  contents  before  he  signs  and  delivers  it. 
He  owes  this  duty  to  the  other  party  to  the  contract  because  the  latter 
may,  and  probably  will,  pay  his  money  and  shape  his  action  in  reliance 
upon  the  agreement.  He  owes  it  to  the  public  which,  as  a  matter  of 
public  policy,  treats  the  written  contract  as  a  conclusive  answer  to  the 
question,  What  was  the  agreement?"  Farlow  v.  Chambers,  supra,  foot- 
note 14  at  p.  132  ct  seq. 

"Wilcox  v.  American  Tel.  &  Tel.  Co.  (1903)  176  N.  Y.  115,  68  N.  E. 
153;  Strauss  &  Co.  v.  Welsbach  Gas  Lamp  Co.  (1903)  42  Misc.  184.  85 
N.  Y.  Supp.  367;  The  Warder,  Bushnell  &  Glessner  Co.  v.  Whitish  (1800) 
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innocent  third  party  then  both  the  doctrines  of  estoppel  and  of  public 
policy  might  prevent  the  negligent  party  from  setting  up  the  fraud.21 
Thus,  it  would  see  that  the  cases  which  regard  the  contract  as  valid 
cannot  be  supported.22 

An  intermediate  position,  suggested  for  the  most  part  in  dicta,  is 
that  such  a  contract  is  voidable.23  However,  it  is  impossible  to  draw 
a  distinction  between  such  a  case  and  a  case  like  Foster  v.  Mackinnon 
without  getting  into  difficulties.  The  reason  for  the  decision  in  the 
latter  also  exists  in  the  former  case.24  The  difference  is  only  one  in 
degree.  It  is  true  that  in  Foster  v.  Mackinnon  the  defrauded  party 
had  no  intention  to  sign  any  instrument  of  the  kind  he  did  sign  while 
in  the  former  case  he  did  intend  to  enter  into  a  contract  of  a  similar 
nature.  But  that  is  a  distinction  without  a  difference,  since  in  neither 
case  did  the  person  intend  to  sign  the  particular  instrument  upon 
which  he  placed  his  signature.  Hence,  on  principle,  it  would  seem 
that  where  a  party  signs  a  contract  relying  upon  the  other's  fraudulent 
misreading,  or  assertion  that  the  writing  is  in  accordance  with  their 
oral  understanding,  the  contract  is  void.25 

77  Wis.  430,  46  N.  W.  540;  Albany  City  Saving  Inst.  v.  Burdick,  supra, 
footnote  17. 

^Pollock,  op.  cit.  585,  n.  30.  This  is  especially  true  in  the  case  of 
negotiable  instruments.  See  Foster  v.  Mackinnon,  supra,  footnote  5.  But 
in  the  case  of  contracts,  since  the  assignee  takes  subject  to  all  equities 
between  the  immediate  contracting  parties,  Norton,  Bills  &  Notes  (4th 
ed.)  §§  2-7;  12  Columbia  Law  Rev.  460,  he  should  not  be  able  to  recover 
in  those  jurisdictions  where  negligence  on  the  part  of  the  defrauded  party 
does  not  validate  the  contract  as  between  the  immediate  parties. 

i2Of  course,  if  the  party  signing  is  so  negligent  that  it  might  be  inferred 
that  he  signed  in  spite  of  and  not  in  reliance  upon  the  fraud,  he  might 
be  prevented  from  setting  it  up,  since  he  will  be  regarded  to  have  assented 
to  the  writing  regardless  of  its  terms.  See  Lotter  v.  Knospe  (1911)  144 
Wis.  426,  129  N.  W.  614,  1  Page,  op.  cit.  §  117  et  seq. 

mCf.  Conn  v.  Hagan  (1900)  93  Tex.  334,  55  S.  W.  323;  Pioneer  Savings 
&  Loan  Co.  v.  Baumann  (Tex.  Ct.  Civ.  App.  1900)  58  S.  W.  49;  Williams 
v.  Hamilton  (1898)  104  Iowa  423,  73  N.  W.  1029;  Hansford  v.  Freeman 
(1896)  99  Ga.  376,  27  S.  E.  706;  see  Bostwick  v.  Mutual  Life  Ins.  Co. 
(1903)  116  Wis.  392,  89  N.  W.  538;  Strauss  &  Co.  v.  Welsbach  Gas  Lamp 
Co.,  supra,  footnote  20;  Linington  ^.Strong  (1883)  107  111.  295.  "It  is  a 
general  rule  that  where  a  written  instrument  fails  to  conform  to  the 
agreement  between  the  parties  in  consequence  of  the  mutual  mistakes  of 
the  parties  however  induced,  or  the  mistake  of  one  party  and  the  fraud 
of  the  other,  a  court  will  reform  the  instrument  so  as  to  make  it  conform 
to  the  actual  agreement  between  the  parties."  Albany  City  Savings  Inst. 
v.  Burdick,  supra,  footnote  17,  at  p.  47.  This  case  held  that  a  deed  which 
failed  to  contain  the  original  agreement  could  be  reformed.  Hence,  it 
had  to  go  on  the  basis  that  the  deed  was  voidable  and  not  void,  for  a  void 
instrument  cannot  be  reformed.  The  same  was  true  in  Welles  v.  Yates 
(1871)  44  N.  Y.  525.  These  cases  probably  can  be  reconciled  with  the 
principal  case  on  the  the  ground  that  the  defrauded  party  had  performed 
and  had  received  benefits  under  the  transaction,  which  he  intended  to 
receive.  The  fraud  in  the  former  case  consisted  in  imposing  an  extra 
liability  on  the  defrauded  party.  Under  such  circumstances  the  court  of 
equity  exercised  a  proper  function  in  striking  out  the  objectionable  pro- 
vision in  the  deed. 

'■""One  cannot  be  made  to  stand  on  a  contract  he  never  made."  Cum- 
mings  v.  Ross  (1891)  90  Cal.  68,  71,  27  Pac.  62. 

'■"Biddeford  Nat'l.  Bank  v.  Hill,  supra,  footnote  5. 
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The  question  whether  a  contract  is  void  or  voidable,  however,  is 
in  many  cases  of  no  consequence.  The  only  time  that  the  distinction 
becomes  material  is  where  the  defrauded  party  has  been  deemed  to  have 
waived  the  fraud  by  his  laches  in  bringing  the  action,26  or  where  the 
instrument  has  passed  into  the  hands  of  a  bona  fide  purchaser  for 
value  in  case  of  negotiable  instruments,27  or  where  he  seeks  reforma- 
tion or  specific  performance,28  or  where  the  oral  contract  is  within  the 
statute  of  frauds,  and,  hence,  the  party  would  have  to  rely  upon  the 
written  agreement.  In  many  cases,  however,  the  courts  go  into  a 
discussion  of  the  subject  when  they  could  reach  the  same  result  whether 
the  contract  is  void  or  voidable.  Such  are  cases  where  the  plaintiff 
sues  the  defendant  on  a  written  contract  and  the  defendant  pleads 
fraud,29  since  the  defendant  could  set  up  the  fraud  even  though  the 
agreement  was  only  voidable,30  or  where  one  of  the  parties  to  an  action 
sets  up  a  release  secured  by  fraud.31  If  the  plaintiff  has  tendered  back 
what  he  has  received,  it  is  immaterial  whether  the  agreement  is  void 
or  merely  voidable,  as  a  defrauded  party  can  rescind  a  voidable  instru- 
ment and  sue  on  the  original  claim.32  Thus,  it  would  appear  that  it 
was  not  necessary  for  the  court  in  the  principal  case  to  determine 
whether  the  written  instrument  was  void  or  only  voidable.  If  the 
former,  then  it  never  had  any  existence  and  the  plaintiff  could  proceed 
on  the  oral  agreement;  if  the  latter,  the  plaintiff  could  rescind  the 
written  instrument,33  and  then  proceed  on  the  oral  agreement.34 


Control  of  Resale  Prices  by  Refusal  to  Sell  to  Price  Cutters. 
— The  prohibition  against  the  fixing  of  the  resale  price  of  chattels 
has  received  a  sharp  limitation  in  two  recent  federal  eases, — the  one 
arising  under  an  indictment.1  the  other  being  a  civil  cause.2  The 
alleged  wrong  in  both  eases  was  a  combination  between  the  manufac- 
turer and  retailers  whereby  the  former  sold  only  to  those  retailers 
who  resold  at  suggested  prices  and  maintained  a  system  by  which  he 
was  informed  of  the  names  of  price  cutters.    In  both  cases  it  was  held 

"Jewelry  Co.  v.   Darnell,  supra,   footnote  5. 

"Gibbs  v.  Linabury,  supra,  footnote  13. 

"Welles  v.  Yates,  supra,  footnote  23;  Maher  v.  Hibernia  Ins.  Co.  (1876) 
67  N.  Y.  283. 

'"See  Alexander  v.  Brogley  (1898)  62  N.  J.  L.  584.  41  Atl.  691;  Beck 
&  Pauh  Lithographing  Co.  v.  Honpncrt  &  Worcester  (1894)  104  Ala.  503, 
16  So.  522;  Kranich  v.  Sherwood   (1892)  92  Mich.  397,  52  N.  W.  741. 

3"1  Page,  op.  cit.  §  136. 

"Chicago,  R.  I.  &  P.  Ry.  v.  Lewis  (1S84)  109  111.  120;  Railroad  Co.  v. 
Doyle  (1877)   18  Kan.  58;  Smith  v.  Holyoke   (1873)   112  Mass.  517. 

"HD'Donnell  v.  Clinton  (188S)  145  Mass.  461,  14  N.  E.  747;  Page,  op. 
cit.  §  134. 

^See  Vail  v.  Reynolds  (1800)  118  N.  Y.  297,  23  N.  E.  301;  Zunker  v. 
Kuehn  (1902)   113  Wis.  421,  88  N.  W.  605. 

"See  the  concurring  opinion  of  Mr.  Justice  Crane  in  the  principal  case 
p.  7>3;  cf.  Hickman  v.  Haynes  (1875)  L.  R.  10  C.  P.  598.  The  doctrine  of 
merger  ought  not  to  apply,  since  a  writing  which  is  invalidated  should 
not  destroy  a  previous  oral  agreement. 

'United  States  v.  Colgate  &  Co.   (D.  C,  E.  D.,  Va.  1918)  253  Fed.  522. 
'Baran  v.  Goodyear  Tire  &  Rubber  Co.    (D.  C,  S.  D.,  N.  Y.  1919)    60 
N.  Y.  L.  J.  1513. 
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to  sell  to  undesirable  customers.8  The  question  is  specifically:  shall 
he  be  prohibited  from  suggesting  resale  prices  and  enforcing  regard 
for  his  suggestions  by  any  effective  means  ?  He  may  sell  to  whomever 
he  pleases,  but, — may  he  control  the  resale  price  by  any  device  after 
title  has  passed? 

It  is  now  settled  beyond  argument  by  decisions  in  the  federal 
courts  that  contracts  fixing  the  resale  price  of  chattels  are  illegal  and 
void.9  The  basis  of  these  decisions  is  policy — that  such  agreements 
amount  to  a  restraint  on  alienation  and  inhibit  competition  among 
retailers  to  the  injury  of  the  general  public.10  The  holdings  are  to 
the  effect  that  the  contracts  involved  are  illegal,  but  it  is  the  harmful 
result  and  not  the  methods  of  effecting  that  result  that  is  the  object 
of  judicial  condemnation.  The  presence  or  absence  of  a  contract 
is  obviously  not  controlling  because  the  courts  really  refuse  to  lend 
their  aid  in  spite  of  a  contract  voluntarily  entered  into  between  the 
parties.11  Furthermore,  they  are  acute  to  enforce  the  fundamental 
proposition  in  cases  where  they  suspect  that  the  parties  are  attempting 
to  impose  on  them  and  accomplish  the  same  result  by  devices  appar- 
ently legal  such  as  license  agreements,12  or  sole  agency  agreements.13 
Finally,  on  at  least  two  occasions,  they  sustained  suits  by  the  United 

/See  25  Yale  Law  Journal  194,  where  the  subject  is  approached  from 
this  point  of  view. 

"See  18  Columbia  Law  Rev.  352,  where  the  subject  is  reviewed  and 
the  suggestion  made  that  it  was  the  existence  of  an  extended  system  of 
contracts  confronting  the  court  in  each  case  which  led  it  to  adopt  the 
broad  rule  stated.  That  further  discussion  of  the  subject  is  precluded,  see 
Boston  Store  v.  American  Graphophone  Co.  (1918)  246  U.  S.  8,  20  38 
Sup.  Ct.  257. 

"In  Dr.  Miles  Medical  Co.  v.  John  D.  Park  &  Sons  Co.  (1911)  220 
U.  S.  373,  408,  31  Sup.  Ct.  376,  the  pioneer  case  stating  the  existing  rule, 
the  court  said:  "But  agreements  or  combinations  between  dealers,  having 
for  their  sole  purpose  the  destruction  of  competition  and  the  fixing  of 
prices,  are  injurious  to  the  public  interest  and  void.  They  are  not  saved 
by  the  advantages  which  the  participants  expect  to  derive  from  the 
enhanced  price  to  the  consumer  .  .  .  The  complainant  having  sold  its 
products  at  prices  satisfactory  to  itself,  the  public  is  entitled  to  whatever 
advantage  may  be  derived  from  competition  in  the  subsequent  traffic." 

And  in  Boston  Store  v.  American  Graphophone  Co.,  supra,  footnote 
9,  at  pp,  21,  22,  the  court  said  it  was  unlawful  to  attempt  by  contract  "to 
project  the  will  of  the  seller  so  as  to  cause  it  to  control  the  movables 
parted  with  when  it  was  not  subject  to  his  will  because  owned  by  another 
and  thus  to  make  the  will  of  the  seller  unwarrantedly  take  the  place  of 
the  law  of  the  land  as  to  such  movables." 

"Dr.  Miles  Medical  Co.  v.  John  D.  Park  &  Sons  Co.,  supra,  footnote 
10;  Boston  Store  v.  American  Graphophone  Co.,  supra,  footnote  9  The 
case  of  Bauer  &  Cie  v.  O'Donnell  (1913)  229  U.  S.  1,  33  Sup.  Ct.  616  was 
cited  by  counsel  to  prove  that  the  presence  of  a  contract  is  immaterial  but 
that  case  simply  held  that  a  suit  for  contributory  infringement  would  not 
lie  for  disregarding  a  notice  indicating  the  resale  price  because  the  patent 
statute  conferred  no  such  right  upon  a  patentee.  Semble  as  to  copyright 
statute,  Bobbs-Merrill  Co.  v.  Straus  (1908)  210  U.  S.  339,  28  Sup.  Ct. 
722. 

"Straus  v.  Victor  Talking  Machine  Co.  (1917)  243  U.  S.  490,  37  Sup. 
Ct.  412. 

"Standard  Fashion  Co.  v.  Magrane  Houston  Co.  (D.  C.  1918)  254  Fed. 
493. 
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States  government  against  corporations  endeavoring  to  control  resale 
prices  even  though  no  contracts  were  used.14 

From  the  above  review  it  is  evident  that  the  Supreme  Court  may 
feel  itself  so  bound  by  its  former  decisions  that  it  will  be  constrained 
to  reverse  the  decisions  in  the  instant  cases.  It  is  to  be  hoped,  how- 
ever, that  this  will  not  be  done.  The  Court  has  always  assumed  that 
it  is  to  the  public  interest  to  have  free  competition  among  retailers. 
But  economists  have  frequently  pointed  out  that  price  cutting  on  a 
particular  article  is  nothing  more  than  a  bait  to  the  public,  for  the 
customers  thus  attracted  fully  compensate  the  retailer  for  his  loss  on 
that  article  by  other  purchases  made  once  they  are  in  his  store.  Fur- 
thermore, the  ultimate  effect  is  harmful  to  the  public  because  the 
practice  tends  to  wreck  the  system  of  distribution.  The  smaller  stores 
cannot  compete  with  the  more  powerful  ones  and  ultimately  stop  hand- 
ling the  article.15  Again,  as  the  court  pointed  out  in  the  Colgate 
case16  it  by  no  means  follows  that  the  price  will  remain  low 
after  the  demoralization  in  the  trade  caused  by  the  price  cutting. 
Finally,  the  early  assumption  by  the  courts  that  price  fixing  deprives 
the  public  of  the  benefits  of  competition  is  not  justified.  There  exists 
keen  competition  with  manufacturers  of  the  same  class  of  goods,  and 
this  insures  the  public  against  an  unreasonable  scale  of  prices.  Never- 
theless, all  these  considerations  go  to  the  root  of  the  proposition  estab- 

"In  United  States  v.  Kellogg  Toasted  Corn  Flake  Co.  (D.  C.  1915) 
222  Fed.  725,  the  defendants  urged  that  there  was  no  restraint  of  trade 
because  the  notice  attached  to  the  article  did  not  constitute  a  valid  con- 
tract. In  disposing  of  this  argument  the  court  said  at  p.  231 :  "A  legally 
enforceable  contract  or  system  of  contracts  is  not  required  in  order  to 
render  obnoxious  to  the  Anti-Trust  Act  a  selling  plan  which  unreasonably 
restrains  or  monopolizes  trade  or  commerce.  The  Sherman  Act  is  not 
aimed  alone  at  contracts,  but  embraces  combination  schemes  of  any  and 
every  kind  which  amount  to  an  undue  or  unreasonable  restraint  of  trade 
in  interstate  commerce  'without  regard  to  the  garb  in  which  the  acts  were 
clothed'.     Indirection  will  not  afford  escape." 

In  United  States  v.  Keystone  Watch  Case  Co.  (D.  C.  1915)  218  Fed. 
502,  the  defendant  by  a  circular  fixed  the  resale  price  of  its  product  for 
all  jobbers  and  forbade  them  to  handle  goods  of  other  manufacturers  under 
penalty  of  refusal  of  further  sales  to  them.  The  court  said  this  was  no 
empty  threat  but  a  real  menace  which  resulted  in  a  restraint  of  trade  by 
cutting  off  the  channels  of  distribution  of  other  manufacturers,  and,  there- 
fore, fell  within  the  prohibition  of  the  Statute.  The  case  is  a  good  illus- 
tration of  the  proposition  that  the  right  to  select  one's  customers  cannot 
be  made  the  basis  of  a  scheme  which  restrains  trade.  As  to  the  part 
of  the  case  concerning  price  fixing,  it  is  difficult  to  see  why  the  affixing 
of  a  notice  of  a  standard  price  should  be  indictable  in  the  case  of  patented 
goods  and  yet  be  held  unobjectionable  in  the  instant  cases. 

In  Great  Atlantic  &  Pac.  Tea  Co.  v.  Cream  of  Wheat  Co.  (C.  C.  A. 
1917)  227  Fed.  46,  plaintiff,  a  retailer,  sought  an  injunction  to  compel 
the  defendant  to  sell  to  it  on  the  same  terms  that  it  sold  to  wholesalers. 
There  was  no  allegation  of  a  scheme  resulting  in  a  restraint  of  trade  and 
the  court  very  properly  held  that  plaintiff  could  not  compel  the  defendant 
to  sell  to  it.  No  conflicting  policies  were  presented  which  called  for  an 
exercise  of  the  judicial  function  as  in  the  first  two  cases. 

""Price  Maintenance",  7  American  Econ.  Rev.  28;  "The  Cream  of 
Wheat  Case",  31  Pol.  Sc.  Quar.  392;  "Predatory  Price  Cutting  as  Unfair 
Trade",  27  Harvard  Law  Rev.  139. 

ieSupra,  footnote  1,  at  p.  527.  See  also  dissenting  opinion  of  Holmes, 
J.,  in  Dr.  Miles  Medical  Co.  v.  John  D.  Park  &  Sons  Co.,  supra  foot- 
note 10. 
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lished  by  the  Dr.  Miles  Medical  case  and  are  not  likely  to  be  reviewed 
in  the  instant  cases  even  though  the  economic  situation  is  identical. 
For  if  the  Court  feels  that  it  has  judged  that  situation  too  hastily  and 
is  willing  to  consider  price  fixing  as  reasonable  under  the  circum- 
stances presented,  it  will  be  able  to  find  a  convenient  ground  for 
affirming  the  judgments  of  the  two  instant  cases  in  the  difference 
between  the  method  here  used  and  that  employed  in  the  earlier  cases. 


Confiscatory  Eate  Kegulation  Under  the  Fourteenth  Amend- 
ment.— It  is  well  settled  in  our  law  that  the  imposition  of  confiscatory1 
rate  regulations  by  legislative  bodies  is  a  taking  of  property  in  viola- 
tion of  the  due  process  clause  of  the  federal  constitution.2  But  the 
United  States  Supreme  Court  has  not  been  inclined  to  state  very 
specifically  wherein  his  taking  of  property  exists.  There  are  two 
classes  of  business  which  are  subject  to  rate  regulation  by  the  state: 
first,  business  in  which  it  is  legal  for  anyone  to  engage,  which  cannot 
be  prohibited  or  limited  to  a  monopoly  by  the  state,  but  which  is  so 
affected  with  the  public  interest  that  it  may  properly  be  regulated3; 
and  second,  business  which  is  so  completely  public  service  and  so 
necessarily  monopolistic  that  no  one  may  engage  in  it  without  the 
consent  of  the  state.*  In  the  first  class,  the  right  to  engage  in  such 
business  is  a  right  which  the  law  recognizes  and  of  which  consequently 
no  person  can  be  deprived  unreasonably.5  Logically,  if  the  state  cannot 
unreasonably  prohibit  a  person  from  pursuing  such  business,  it  cannot 
indirectly  accomplish  the  same  end  by  requiring  rates  which  force  him 
to  withdraw  from  it  by  preventing  him  from  making  profits.  In  the 
second  class,  a  more  difficult  question  arises.  Since  no  one  may  engage 
in  such  business  without  legislative  authority,  obviously  the  legis- 
lature may  grant  such  authority  on  whatever  terms  it  deems  proper, 
and  whoever  accepts  a  franchise  clearly  cannot  afterwards  complain 
of  the  terms  specified  therein.6    Thus  if  a  rate  specified  in  a  franchise 

xThe  term  "confiscatory"  is  used  throughout  this  note  to  denote  a  rate 
so  low  that  it  does  not  permit  to  the  public  service  corporation  a  fair  return 
for  its  services.  As  to  what  constitutes  a  fair  return  for  its  services  and 
the  value  of  the  corporate  property  which  forms  the  basis  for  determining 
a  fair  rate,  see  15  Columbia  Law  Rev.  441. 

"Reagan  v.  Farmers  Loan  &  Trust  Co.  (1894)  154  U.  S.  362,  14  Sup.  Ct. 
1047;  Minnesota  Rate  Cases  (1913)  230  U.  S.  352,  433  ct  seq.,  33  Sup. 
Ct.  729. 

'Typical  of  this  class  are  such  businesses  as  public  warehouses,  Munn 
v.  Illinois  (1876)  94  U.  S.  113;  insurance,  German  Alliance  Ins.  Co.  v. 
Kansas  (1914)  233  U.  S.  389,  34  Sup.  Ct.  612. 

4Typical  of  this  class  are  businesses  necessarily  using  the  public  ways 
or  requiring  eminent  domain  or  other  governmental  assistance.  Cf.  Min- 
nesota Rate  Cases,  supra,  footnote  2,  p.  412;  Spring  Valley  Water  Works 
v.  Schottler  (1844)  110  U.  S.  347,  4  Sup.  Ct.  48;  Covington,  etc..  Turn- 
pike Co.  v.  Sanford  (1896)  164  U.  S.  578,  594,  17  Sup.  Ct.  198. 

6See  German  Alliance  Ins.  Co.  v.  Kansas,  supra,  footnote  3. 

"Interstate  Railway  v.  Massachusetts  (1907)  207  U.  S.  79,  28  Sup.  Ct. 
26;  see  Pulman  Co.  v.  Kansas  (1909)  216  U.  S.  56,  65  et  seq.,  30  Sup.  Ct. 
232;  Pond,  Public  Utilities  §§  93,  97.  The  state  is  likewise  bound  by  the 
conditions    specified   in   the    franchise.     City   Railway   v.    Citizens'    R.    R. 
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is  later  found  to  be  confiscatory,  the  courts  will  not  relieve  the  grantee. 
If  the  franchise  grant  is  permissive  only  and  the  grantee  has  not  cov- 
enanted therein  to  give  the  service  authorized,  he  may  prevent  loss 
by  stopping  operations.7  Here  clearly  there  is  no  taking  of  property. 
The  only  legal  right  of  the  grantee  was  to  operate  on  the  specified 
terms;  he  may  still  do  so  if  he  desires.  He  is  not  compelled  to  suffer 
any  financial  loss  since  he  may  avoid  it  by  stopping  at  any  time. 
But  where  the  franchise  is  in  effect  a  contract  and  the  grantee  by 
accepting  covenants  to  give  the  services  contemplated,  he  may  be  com- 
pelled to  perform,8  and  here  a  taking  of  property  may  take  place.  In 
such  a  case,  however,  the  taking  is  by  due  process  of  law.  It  is  merely 
a  case  of  where  one  of  the  parties  to  a  contract  has  made  a  bad  bargain. 

In  franchises  where  no  rate  is  specified,  the  right  to  a  reasonable 
rate  is  properly  implied.9  If  the  franchise  binds  the  grantee,  this 
right  is  a  contract  right  and  is  entitled  to  the  same  protection  as  any 
contract  right.  Or,  where  the  grantee  is  bound  by  the  franchise  to 
continue  service,  compelling  him  to  expend  property  to  give  such 
service  without  just  recompense  is  directly  a  taking  of  property  in 
violation  of  the  Fourteenth  Amendment.10  And  if  the  franchise  is 
permissive  merely,  it  is  given  in  contemplation  that  the  grantee  will 
make  a  considerable  outlay  of  property,  and  where  he  does  so  in  accord 
with  his  grant,  he  may  insist  upon  the  rights  granted  therein.11 

The  United  States  Supreme  Court  has  recently  extended  the  prin- 
ciple of  the  unconstitutionality  of  confiscatory  rates  distinctly  beyond 
such  cases.  In  Deroit  United  Railway  v.  Detroit  (1919)  39  Sup.  Ct. 
151,  the  franchise  of  the  railway  company  had  expired  and  for  some 
time  the  road  continued  to  operate  under  a  sort  of  day  to  day  agree- 
ment with  the  city,  charging  the  same  fare  as  formerly.  Later  the 
company  claimed  that  changed  conditions  made  the  old  fare  insuffi- 
cient to  give  it  a  fair  return  on  its  property  and  raised  the  fare.  The 
city  immediately  passed  an  ordinance  forbidding  the  charge  of  any 
fare  higher  than  the  former  fare.  The  company  sought  an  injunction 
against  the  enforcement  of  this  ordinance,  to  which  the  city  demurred, 
and   the    Supreme   Court   held  the   ordinance   unconstitutional   as    a 

(1897)  166  U.  S.  557,  17  Sup.  Ct.  653;  Vicksburg  v.  Vicksburg  Water 
Works  Co.  (1907)  206  U.  S.  496,  27  Sup.  Ct.  762.  In  this  connection,  a 
line  of  cases  which  hold  that  the  state  may,  by  statute,  abrogate  terms  of 
a  franchise  granted  to  a  corporation  by  a  municipality  should  be  distin- 
guished. Since  the  police  power  is  an  attribute  of  the  state,  the  latter 
cannot  be  limited  in  its  exercise  thereof  by  a  city  unless  the  state  has 
conferred  upon  the  city  the  power  to  do  so.  And  these  cases  are  founded 
upon  the  lack  of  authority  of  the  municipality  to  exclude  by  its  franchise 
the  rate  regulating  power  of  the  state.  Home  Tel.  Co.  v.  Los  Angeles 
(1908)  211  U.  S.  265,  29  Sup.  Ct.  50;  Benwood  v.  Public  Service  Comm. 
(1914)  75  W.  Va.  127,  83  S.  E.  295. 

'Northern  Pac.  R.  R.  v.  Dustin  (1892)  142  U.  S.  492,  12  Sup.  Ct.  273; 
Potter  Matlock  Trust  Co.  v.  Warren  County  (Ky.  1919)  207  S.  W.  709. 

82  Morawetz,  Private  Corporations   (2nd  ed.)   §§  1115,  1116. 

'Cf.  Chicago,  etc.,  Ry.  v.  Minnesota  (1889)  134  U.  S.  418,  10  Sup. 
Ct.  462;  Covington,  etc.,  Turnpike  Co.  v.  Sanford,  supra,  footnote  4. 

10Smyth  v.  Ames  (1896)  169  U.  S.  466,  526,  18  Sup.  Ct.  418;  cf.  Northern 
Pac.  Ry.  v.  North  Dakota  (1915)  236  U.  S.  585,  595,  35  Sup.  Ct.  429. 

"See  Minnesota  Rate  Cases,  supra,  footnote  2,  p.  434. 
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violation  of  the  due  process  clause.12  The  Court  interpreted  the  ordi- 
nance as  a  grant  to  the  company  to  continue  operating  and  said  that 
the  city  was  thereby  compelling  the  company  to  give  its  services 
without  fair  return  therefor.  If  the  Court  meant  this  literally  and 
technically  the  dissenting  opinion  clearly  points  out  the  fallacy  in 
such  interpretation.  If  the  ordinance  were  a  grant,  it  could  be  a  grant 
only  on  the  conditions  specified  and  as  these  were  rejected  by  the  rail- 
way company  it  should  not  be  construed  to  bind  either  the  city  or 
the  company.  Admittedly,  until  this  ordinance  was  passed,  the  railway 
company  had  no  right  to  continue  operating  except  by  the  permission 
of  the  city,13  and  if  after  the  ordinance  the  city  ordered  the  company 
to  cease  running,  the  city's  right  to  do  so  could  hardly  be  denied.  As 
to  the  suggestion  of  the  Court  that  the  city  was  compelling  the  com- 
pany to  continue  operating  at  a  loss,  it  seems  obvious  that  the  company 
no  longer  was  bound  to  continue  the  service,  but  could  stop  running 
at  any  time  it  became  unprofitable  to  continue.  And  the  offer  of  a 
so-called  grant  which  the  company  immediately  rejected  gave  the  city 
no  additional  power  of  compulsion. 

It  is  suggested,  however,  that  the  Court  was  taking  a  broader  view 
of  the  question  than  a  strict  and  technical  construction  of  its  words 
would  indicate.  Taking  the  relations  of  the  city  and  the  company 
as  a  whole,  it  is  evident  that  the  city  desired  the  company  to  continue 
its  services  until  a  different  means  of  running  the  street  cars  was 
determined  upon.  The  failure  of  the  city  to  refuse  to  the  company 
the  further  use  of  its  streets,  or  to  make  any  other  provision  for  run- 
ning the  cars,  with  the  result  that  if  the  company  did  not  continue 
to  give  service  a  severe  injury  to  the  welfare  of  the  citizens  must  result, 
and  finally  the  passage  of  the  ordinance,  are  inconsistent  with  any 
other  interpretation  of  the  city's  intention.  And  to  these  wishes,  the 
company  acceded,  so  that  it  seems  fair  to  say  that  there  was  an  implied 
grant  by  the  city  of  authority  to  the  company  to  continue  service  until 
other  arrangements  were  made,  a  grant  which  the  company  accepted.14 
Under  such  a  construction  there  seems  to  be  no  obstacle  in  considering 
the  stipulation  of  the  rate  a  separate  and  collateral  matter  and  con- 

"This  decision  followed  Denver  v.  Denver  Union  Water  Co.  (1918)  246 
U.  S.  178,  38  Sup.  Ct.  278,  which  presented  an  almost  identical  situation, 
and  may  be  taken  as  establishing  the  doctrine  as  one  which  will  be  followed. 
Doherty  &  Co.  v.  Toledo  Rys.  &  Light  Co.  (D.  C.  1918)  254  Fed.  597, 
accord. 

"See  Detroit  United  Ry.  v.  Detroit  (1913)  229  U.  S.  39,  46,  33  Sup. 
Ct.  697. 

"Much  of  the  opinion  of  the  court  suggests  that  this  was  the 
true  basis  for  the  decision.  On  p.  154,  the  Court  says:  "So  here,  the 
city  might_  have  required  the  company  to  remove  its  tracks  from  the 
non-franchised  lines  within  the  city.  Instead  of  taking  this  course  the 
city  enacted  an  ordinance  .  .  .  This  action  contemplated  the  further 
operation  of  the  system,"  and  quotes  from  Denver  v.  Denver  Union  Water 
Co.,  supra,  footnote  "12,  "The  very  act  of  regulating  the  company's  rates 
was  a  recognition  that  its  plant  must  continue,  as  before,  to  serve  the 
public  needs."  The  decision  then  continues:  "It  [the  city]  elected  to 
require  continued  maintenance  of  the  public  service;  doubtless  because 
it  was  believed  that  it  was  necessary  in  the  existing  conditions  in  the 
city  to  continue  for  a  time  at  least  the  right  of  the  company  to  operate 
its  lines."  And  cf.  Doherty  &  Co.  v.  Toledo  Rys.  &  Light  Co.,  supra,  foot- 
note 12,  p.  605  et  seq. 
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sidering  the  implied  grant  as  general  merely  and  as  presuming  a 
reasonable  rate.  From  such  a  premise  the  application  of  established 
law  would  make  the  attempted  rate  regulation  void  as  depriving  the 
company  of  its  right  under  its  implied  franchise.  This  result  is  in 
accord  with  the  principle  that  a  legislative  body  cannot  use  its  power 
to  prohibit  a  business  as  a  club  to  accomplish  results  which  aside 
from  such  power  would  be  unconstitutional,15  and  it  is  believed  that 
this  is  the  underlying  theory  of  the  decision. 

It  is  possible  that  this  decision  means  that  a  public  service  corpo- 
ration has  some  property  right  to  a  just  compensation  from  the  very 
nature  of  its  relation  to  the  public  and  beyond  the  technical  field  of 
common  law  or  franchise  rights.16  But  if  this  were  true,  it  would 
seem  logically  necessary  to  hold  that  where  a  rate  specified  in  a  fran- 
chise becomes  confiscatory  as  conditions  change,  the  company  has 
the  right  to  increase  this  rate.  It  does  not  seem  likely  that  the  Court 
means  to  lay  down  such  a  novel  policy,  and  so  greatly  to  limit  the 
authority  of  the  legislatures  to  dictate  terms  upon  which  public  service 
corporations  may  do  business. 

10Looney  v.  Crane  Co.   (1917)  245  U.  S.  178,  187,  38  Sup.  Ct.  85. 

"Some  slight  support  for  this  view  is  gained  from  the  rule  laid  down 
in  Denver  v.  Denver  Union  Water  Works,  supra,  footnote  12,  that  the 
"fair  return"  should  be  computed  on  a  basis  of  the  corporation  plant 
as  a  going  concern.  But  this  rule  is  quite  consistent  with  the  theory  of  a 
merely  temporary  right  in  the  corporation.  As  a  general  proposition  where 
persons  engage  in  an  enterprise  for  a  specified  period,  they  expect  to 
make  sufficient  profits  during  that  period  to  offset  the  loss  that  a  forced 
sale  at  the  end  of  the  stipulated  time  will  entail  and  to  give  them  a  fair 
profit  on  the  entire  transaction.  Theoretically  this  should  be  true  of  a 
public  service  franchise  and  the  value  of  the  property  at  the  termination 
of  the  franchise  should  be  the  value  of  such  property  at  forced  sale. 
But  in  practice  there  are  several  objections  to  such  a  rule.  In  the.  first 
place  the  stock  of  the  corporation  changes  hands  so  frequently  that  the 
holders  who  must  bear  the  losses  of  a  forced  sale  quite  generally  are 
not  the  holders  who  reap  the  profits  during  the  period  of  service.  More- 
over, in  determining  what  constitutes  a  fair  return  on  the  property  of 
the  corporation,  the  Court  has  consistently  allowed  approximately  the 
earning  power  of  money  in  that  vicinity  and  has  not  allowed  larger  profits 
to  offset  the  losses  of  determination  of  the  franchise.  Cf.  Knoxville  v. 
Knoxville  Water  Co.  (1909)  212  U.  S.  1,  29  Sup.  Ct.  148.  Finally,  the 
fact  that  the  services  rendered  must  necessarily  continue  and  that  either  the 
city  itself  or  another  corporation  must  take  up  the  duties  and  will  doubt- 
less desire  to  purchase  the  equipment  of  the  former  company  gives  the 
latter  a  different  and  better  means  of  disposal  than  would  be  had  at 
forced  sale  in  open  market.  A  new  corporation  would  pay  for  the 
equipment  approximately  what  it  would  cost  to  reproduce  in  its  existing 
condition  of  wear.  And  this  therefore  would  be  the  standard  of  value 
in  eminent  domain  proceedings  by  the  city.  The  Court's  rule  therefore 
seems  just  although  the  right  of  the  corporation  to  continue  operating  is 
determinable  at  any  time. 
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Bills  and  Notes — Judgment — Merger — Set-Off  Against  a  Trans- 
feree After  Maturity. — The  plaintiff  sues  on  a  promissory  note,  trans- 
ferred to  him  after  maturity.  The  defendant,  the  maker,  attempts  to 
set-off  a  judgment  procured  by  him  against  the  transferror  after  the 
transfer,  but  on  a  claim  existing  at  the  time  of  the  transfer.  Held, 
the  set-off  should  be  allowed.  Gould  v.  Svendsgaard  (Minn.  1919)  170 
N.  W.  595. 

A  transferee  of  a  negotiable  instrument  after  maturity  takes  sub- 
ject to  equities  and  defenses,  Norton,  Bills  &  Notes  (4th  ed.)  §  92, 
existing  at  the  time  of  the  transfer.  2  Daniel,  Negotiable  Instruments 
(6th  ed.)  1620,  §  1437.  A  set-off,  however,  is  neither  an  equity  nor  a 
defense,  and  there  is  a  division  of  authority  as  to  whether  it  can 
be  set  up  against  a  transferee  after  maturity.  1  Ames,  Cases  on 
Bills  &  Notes,  759.  But  by  statute  in  Minnesota  a  set-off  is  permitted 
against  such  transferee,  provided  the  claim  existed  at  the  time  of  the 
transfer.  La  Due  v.  First  Nat'l.  Bank  of  Kasson  (1884)  31  Minn.  33, 
16  N.  W.  426.  Thus,  in  the  principal  case,  if  the  judgment  did  not 
merge  the  original  claim  and  did  not  constitute  a  new  cause  of  action, 
it  could  be  set  off  against  the  transferee,  even  though  it  was  obtained 
after  the  transfer.  It  is  frequently  stated  that  a  judgment  merges  an 
original  claim,  so  that  the  latter  cannot  be  used  as  a  basis  for  a  new 
action.  Daniels  v.  Bunyons  (1915)  164  Ky.  309,  175  S.  W.  338;  2 
Black,  Judgments  (2nd  ed.)  §§  674,  677.  But,  where  the  doctrine  of 
merger  will  work  an  injustice  the  courts  have  often  refused  to  apply 
it,  and,  instead,  have  held  that  the  judgment  is  but  a  new  form  of 
the  original  obligation.  2  Black,  op.  cit.  §  677;  Cutler  Hardware  Co. 
v.  Hacker  (C.  C.  A.  1917)  238  Fed.  146;  Second  Nat'l  Bank  of  Bich- 
mond  v.  Townsend,  Assignee  (1888)  114  Ind.  534,  17  N.  E.  116;  cf. 
Gibson  &  Wife  v.  Greens  Adm'r.  etc.  (1893)  89  Va.  524,  16  S.  E.  661; 
Wisconsin  v.  Felican  Ins.  Co.  (1887)  127  U.  S.  265,  8  Sup.  Ct.  1370. 
Thus,  it  is  now  generally  held  that  a  judgment  in  an  action  of  con- 
version does  not  destroy  the  original  claim,  and  that  until  satisfac- 
tion the  plaintiff  may  maintain  replevin  or  any  other  possessory  ac- 
tion. 2  Cooley,  Law  of  Torts  (3rd  ed.)  881.  Similarly,  it  is  held  that 
a  judgment  secured  against  the  debtor  after,  but  on  a  claim  ante- 
dating, the  filing  of  a  petition  in  bankruptcy  will  be  discharged  al- 
though the  bankruptcy  laws  discharges  only  claims  existing  at  the 
time  of  the  filing  of  the  petition.  Boynton  v.  Ball  (1887)  121  U.  S. 
457,  7  Sup.  Ct.  981.  On  the  same  theory  a  holder  of  a  note,  who  ob- 
tained judgment  on  it  after  an  assignment  for  the  benefit  of  creditors, 
was  allowed  to  come  in  as  a  creditor  having  a  claim  at  the  time  of 
the  assignment.  Second  Nat'l.  Bank  of  Bichmond  v.  Townsend,  As- 
signee, supra.  And  where  the  defendant  wishes  to  off-set  against  an 
assignee  a  judgment  secured  against  the  assignor  after,  but  on  a  claim 
antedating,  the  assignment,  the  set-off  is  generally  permitted.  Gordon 
v.  Decker  (1899)  19  Wash.  188,  52  Pac.  856;  Davidson  v.  Alfaro  (1881) 
80  N.  Y.  660;  cf.  Littlefield  v.  Albany  County  Bank  (1885)  97  N.  Y. 
581.  It  seems  that  the  just  view  is  to  disregard  the  technical  doctrine 
of  merger,  as  did  the  court  in  the  principal  case. 
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Conflict  of  Law — Statute  of  Limitations. — The  defendant's  loco- 
motive in  Canada  set  fire  to  an  international  bridge  and  an  aetion  for 
its  destruction  was  brought  in  New  Hampshire,  under  a  Canadian 
statute,  beyond  the  limitational  period  contained  in  that  statute,  but 
within  the  period  of  limitations  of  the  forum.  On  transfer  of  the  case 
to  the  Supreme  Court,  held,  as  regards  the  Canadian  half,  if  there  was 
evidence  showing  that  the  Canadian  common  law  had  not  been  changed 
by  the  statute,  there  would  be  ground  for  holding  that  the  plaintiff  was 
not  barred  of  his  action.  Connecticut  Valley  Lumber  Co.  v.  Maine 
Central  R.  R.  (N.  H.  1918)  103  Atl.  263. 

Statutes  of  limitations  are  generally  construed  as  procedural  and, 
therefore,  to  be  governed  by  the  lex  fori.  1  Wood,  Limitations  (4th 
ed.)  §  8;  18  Columbia  Law  Rev.  354.  Accordingly,  where  a  statute 
creates  a  cause  of  action,  but  does  not  limit  the  time  within  which  the 
action  must  be  brought,  the  statute  of  limitations  of  the  forum  governs. 
Louisville  &  N.  R.  R.  v.  Burkhart  (1913)  154  Ky.  92,  157  S.  W.  13; 
0' Shields  v.  Bailway  (1889)  83  Ga.  621,  626,  10  S.  W.  268.  But,  where 
a  statute  creates  a  right  which  did  not  exist  at  common  law  and  also 
prescribes  a  period  within  which  the  action  must  be  brought,  such  limi- 
tation goes  to  the  right  and  will  control  in  the  forum.  Brunswick 
Terminal  Co.  v.  National  Bank  (C.  C.  A.  1900)  99  Led.  635;  cf.  The 
Harrisburg  (1880)  119  U.  S.  199.  It  was  suggested  in  the  principal 
case  that  an  exception  to  this  rule  should  be  made  by  construing  a  limi- 
tational period  as  not  going  to  the  right  where  it  is  contained  in  a 
statute  declaratory  of  the  common  law.  The  reason  for  this  exception 
would  doubtless  be  that  since  there  was  formerly  a  right  at  common  law 
unlimited  by  a  period  of  limitations,  a  statute  which  embodied  that 
right  should  not  be  taken  to  limit  it.  It  is  submitted  that  this  is  a  mis- 
taken view.  A  statute  creates  new  rights  and  remedies  whether  they 
resemble,  or  are  different  from,  those  previously  existing,  and  the  latter" 
may  continue  to  exist  along  with  those  newly  created.  Bellant  v. 
Brown  (1889)  78  Mich.  294,  44  N.  W.  326;  Ryalls  v.  Mechanics'  Mills 
(1889)  150  Mass.  190,  22  N.  E.  756;  cf.  Clare  v.  New  York  etc.  R.  R. 
(1898)  172  Mass.  211,  51  N.  E.  108.  The  rights  under  a  statute  are, 
therefore,  limited  by  any  provision  therein  contained,  see  Ryalls  v. 
Mechanics'  Mills,  supra,  and  a  period  of  limitations  contained  in  a 
statute  should  always  be  considered  as  going  to  the  right. 

Constitutional  Law — Eminent  Domain — Award  of  Compensation — 
Court  of  Condemnation. — The  Nebraska  statute,  Laws  of  1917,  c.  87, 
§§  4a-4f,  provided  that  in  certain  municipal  condemnation  proceedings 
the  Supreme  Court  or  the  Chief  Justice  thereof  should  appoint  a  "court 
of  condemnation"  for  appraising  the  value  of  the  property  and  awarding 
compensation.  Held,  the  "court  of  condemnation"  exercised  a  judicial 
function  and  its  members  might  be  appointed  by  the  Supreme  Court, 
but  it  was  not  a  "court"  within  the  meaning  of  the  constitutional  pro- 
hibition against  creating  additional  courts.  Neb.  Constitution,  Art.  6, 
§  1.  In  re  Appraisement  of  Omaha  Gas  Plant  (Neb.  1918)  169  N.  W. 
725. 

There  are  two  methods  of  condemning  property  by  right  of  eminent 
domain:  (a)  by  administrative  order;  (b)  by  judicial  decree.  2 
Nichols,  Eminent  Domain  (2nd  ed.)  §§  369,  370,  et  seq.  Examination 
of  the  Nebraska  statute  shows  that  it  combines  these  two  methods,  and 
characteristics  of  both  appear  in  the  "court  of  condemnation"  author- 
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ized:  as  in  the  former,  it  is  appointed  pursuant  to  condemnation  by- 
administrative  order;  it  does  not  pass  upon  the  right  to  condemn; 
though  its  award  does  not  per  se  hind  either  party,  the  owner  may 
appeal  to  a  duly  constituted  court,  where  the  award  if  affirmed  is  entered 
as  a  judgment  against  the  city.  As  in  judicial  proceedings,  it  is 
appointed  by  a  duly  constituted  court;  its  proceedings  are  not  ex  parte, 
and  are  legal  in  form;  an  appeal  is  heard  upon  the  pleadings,  proceed- 
ings, and  evidence  had  before  the  "court  of  condemnation".  It  seems 
established  that  determining  just  compensation  is  a  judicial  function, 
Cooley,  Const.  Lim.  (7th  ed.)  817;  Monongahela  Navigation  Co.  v. 
United  States  (1893)  148  U.  S.  312,  327,  13  Sup.  Ct.  622,  and  bodies 
for  that  purpose  may  be  appointed  by  the  judiciary,  2  Conn.  Rev.  Stat. 
1918,  c.  277,  §  5180,  with  which  cf.  Conn.  Constitution,  Art.  2  and  Art  5, 
§  1;  N.  Y.  Constitution,  Art.  1,  §  7;  26  Stat.  492,  c.  1001,  §  3,  but  they 
are  commonly  called  commissions  or  boards  of  appraisers.  The  fact 
that  a  tribunal  is  by  statute  called  a  "court"  does  not  so  constitute  it, 
see  proposed  opinion  of  Taney,  C.  J.,  in  Gordon  v.  United  States 
(1864)  117  U.  S.  697,  699,  and  in  view  of  the  mixed  nature  of  the 
"court"  in  question,  it  is  submitted  that  the  holdings  in  the  principal 
case  are  sound,  especially  since  they  accord  with  previous  authority. 
Norwich  Gas  &  Electric  Co.  v.  City  of  Norwich  (1904)  76  Conn.  565, 
57  Atl.  746. 

Constitutional  Law — Federal  Homestead  Act — Exemptions. — Sec- 
tion 4  of  the  Homestead  Act,  U.  S.  Rev.  Stat.  §  2296,  provides  that 
lands  acquired  under  the  Act  shall  not  become  liable  to  the  satisfaction 
of  debts  contracted  prior  to  the  issuing  of  the  patent  therefor.  Such 
lands  are  granted  to  the  patentee  in  fee  simple.  The  defendant  had 
obtained  a  judgment  against  the  plaintiff  in  the  state  courts  of  Idaho, 
after  the  issuance  of  the  patent  to  the  plaintiff,  upon  indebtedness 
incurred  prior  to  the  issuance  of  the  patent.  Held,  Holmes  J.  dissent- 
ing, the  statute  is  constitutional,  therefore  a  judgment  lien  on  the  land 
was  invalid.     Buddy  v.  Rossi  (1918)  39  Sup.  Ct.  46. 

The  holding  in  the  principal  case  has  long  been  anticipated  by  state 
and  lower  federal  courts.  Gile  v.  Halloch  (1873)  33  Wis.  523;  Miller 
v.  Little  (1874)  47  Cal.  348;  Seymour  v.  Sanders  (C.  C.  1874)  21  Fed. 
Cas.  No.  12690.  Nevertheless,  it  involves  conflicting  principles  of  law. 
The  statute  is  a  federal  interference  with  the  execution  of  a  judgment 
of  a  state  court  upon  land  belonging,  at  the  time  the  judgment  was 
rendered,  to  a  citizen  of  the  state,  although  on  a  cause  of  action  accru- 
ing when  the  land  belonged  to  the  United  States.  In  matters  of 
municipal  concern,  the  power  of  the  states  is  plenary  and  exclusive. 
Cooper  v.  Roberts  (1855)  59  IT.  S.  173,  182;  Pollard's  Lessee  v.  Hagan 
(1845)  44  U.  S.  212,  223.  Where  Congress  granted  land  to  a  state 
expressly  for  a  certain  purpose,  the  state  had  power  subsequently  to 
apply  it  to  another  purpose,  Alabama  v.  Schmidt  (1914)  232  U.  S.  168, 
34  Sup.  Ct.  301;  Cooper  v.  Roberts,  supra,  for  a  grant  of  land  extin- 
guishes all  the  grantor's  rights.  Alabama  v.  Schmidt,  supra;  Fletclifr 
v.  Peck  (1810)  10  U.  S.  87,  137.  On  the  other  hand,  Congress  has  full 
regulatory  and  dispositive  powers  over  territory  belonging  to  the  United 
States.  U.  S.  Constitution,  Art.  IV,  §  3,  cl.  2;  Art.  I,  §  8,  cl.  18; 
cf.  McCulloch  v.  Maryland  (1819)  17  U.  S.  316,  421.  It  may  dispose 
of  public  land  as  it  sees  fit.  United  States  v.  Gratiot  (1840)  39  U.  S. 
526,  538;  it  may  allot  Indian  lands  to  an  Indian  citizen  of  a  state, 
subject  to  restrictions  against  alienation  and  incumbrances,  Tiger  v. 
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Western  Investment  Co.  (1911)  221  U.  S.  286,  31  Sup.  Ct.  578,  see 
Matter  of  Heff  (1905)  197  U.  S.  488,  509,  25  Sup.  Ct.  506;  and  may  in 
other  cases  exercise  ancillary  control  over  subject  matter  which  has 
passed  beyond  its  direct  jurisdiction,  in  order  to  insure  the  carrying  out 
of  its  intentions.  McDermott  v.  Wisconsin  (1913)  228  U.  S.  115,  33 
Sup.  Ct.  431;  see  Hipolite  Egg  Co.  v.  United  States  (1911)  220  U.  S. 
45,  31  Sup.  Ct.  364.  It  is  submitted  that  the  Act  in  question  is  an 
instance  of  the  exercise  of  such  power,  and  hence  should  be  sustained. 

Contracts — Agreement  to  Procure  Government  Contract — Public 
Policy. — The  plaintiff  agreed  with  the  defendant  uniform  manufac- 
turer to  procure  government  contracts,  his  compensation  to  be  two  per 
cent  of  the  amount  received  by  defendant  from  the  government. 
Held,  the  contract  was  void  as  being  in  contravention  of  public  policy. 
Beck  v.  Bauman  (1918)  105  Misc.  584,  173  K  Y.  Supp.  772. 

It  has  been  the  policy  of  the  courts  to  declare  invalid  contracts 
which  involve  or  imply  the  resort  to  improper  means  in  influencing 
governmental  action,  Veazey  v.  Allen  (1903)  173  K  Y.  359,  66  N.  E. 
103,  whether  exercised  by  legislative  bodies  or  administrative  depart- 
ments. See  Providence  Tool  Co.  v.  Norris  (1864)  69  U.  S.  45,  55; 
Eazelton  v.  Sheclcells  (1905)  202  U.  S.  71,  79,  26  Sup.  Ct.  567.  Politi- 
cal pressure  and  social  solicitation  are  recognized  as  such  improper 
means,  see  Marshall  v.  Baltimore  &  O.  Ry.  (1853)  57  U.  S.  314,  and 
contracts  for  lobbying  services  have  never  been  upheld.  Hyland  v. 
Oregon  Hassam  Paving  Co.  (1914)  74  Ore.  1,  144  Pac.  1160;  Crich- 
field  v.  Bermudez  Asphalt  Paving  Co.  (1898)  174  111.  466,  51  K  E. 
552.  On  the  other  hand,  it  is  clear  on  theory  and  authority  that 
agreements  for  legitimate  professional  services  are  valid.  So  contracts 
have  been  upheld  in  which  a  plaintiff  was  to  make  bids  to  a  city  and 
use  honest  efforts  for  procuring  street  paving  contracts  for  the  de- 
fendant company,  Durham  v.  Hastings  Paving  Co.  (1900)  56  App. 
Div.  244,  67  N".  Y.  Supp.  632,  aff'd.  without  opinion  in  189  N.  Y.  500, 
81  N.  E.  1163;  but  cf.  Crichfield  v.  Bermudez  Asphalt  Paving  Co., 
supra;  where  an  agent's  work  was  to  draft  a  bill,  openly  to  explain  it 
to  a  legislative  committee,  and  to  ask  to  have  it  introduced,  Chese- 
borough  v.  Conover  (1893)  140  K  Y.  384,  35  K  E.  633;  and  where  a 
broker  procured  government  contracts  for  a  blanket  manufacturer. 
Winpenny  v.  French  (1869)  18  Oh.  St.  469.  In  none  of  these  cases 
was  personal  influence  required  or  intended;  and  although  where  the 
compensation  for  the  services  are  contingent  upon  success,  the  infer- 
ence may  be  strong  that  improper  methods  are  to  be  attempted,  see 
Providence  Tool  Co.  v.  Norris,  supra,  such  contracts  are  not  neces- 
sarily invalid.  Cf.  Faltz  v.  Cogswell  (1890)  86  Cal.542,  25  Pac.  60; 
Cheesborough  v.  Conover,  supra;  Durham  v.  Hastings  Paving  Co., 
supra;  Oscanyan  v.  Winchester  Arms  Co.  (1880)  103  U.  S.  261.  In 
the  principal  case  it  is,  however,  to  be  inferred  that  the  work  of  the 
plaintiff  was  not  solely  to  apprize  the  governmental  department  of 
the  merits  of  the  military  equipment  manufactured  by  the  defendant, 
but  to  bring  influence  personal  or  political  to  bear  on  the  officials  to 
secure  the  contract;  and  his  compensation  being  entirely  contingent 
on  the  success  of  his  services  there  is  an  added  element  pointing  to 
the  invalidity  of  the  agreement.  The  decision  reached,  therefore,  is 
sound  and  especially  so  in  view  of  the  extraordinary  conditions  ^  at 
the  time  which  demanded  a  total  absence  of  any  sinister  tampering 
with  the  activities  of  the  government  in  its  prosecution  of  the  war. 
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Contracts — Ratification — Vinculis. — The  plaintiff  corporation  was 
induced  by  the  fraudulent  representations  of  the  defendant  to  enter 
into  a  contract  for  the  purchase  of  an  oil  lease  at  several  times  its 
value.  In  good  faith  the  plaintiff  repeated  the  representations  of  the 
defendant  to  the  purchasers  of  its  stock.  Then,  with  full  knowledge 
of  the  fraud,  it  ratified  the  contract,  being  compelled  to  do  so  by  the 
fear  of  financial  ruin  and  the  possible  criminal  prosecution  of  its 
officers.  Held,  equity  will  compel  the  defendant  to  rescind  the  con- 
tract or  it  will  issue  a  decree  abating  the  purchase  price.  Barnett 
Oil  &  Gas  Co.  v.  New  Martinville  Oil  Co.  (D.  C.  N.  D.  W.  Va.  1918) 
254  Fed.  481. 

In  general,  a  voidable  contract  becomes  binding  when  ratified  with 
full  knowledge  of  the  attending  facts.  1  Pomeroy,  Equit.  Remedies 
§  689;  Brown  v.  Worthington  (1912)  162  Mo.  App.  508,  142  S.  W. 
1082.  However,  the  same  circumstances  that  make  a  contract  voidable, 
as  fraud,  duress,  or  undue  influence,  if  present  at  the  time  of  ratifica- 
tion, prevent  such  ratification  from  being  effective.  Voorhess  v.  Camp- 
bell J11916)  275  111.  292,  114  N.  E.  147;  Eureka  Bank  v.  Bay  (1913) 
90  Kan.  506,  135  Pac.  584.  Formerly,  the  defence  of  legal  duress  was 
only  allowed  in  a  very  limited  number  of  cases.  But  by  modern  law 
legal  duress  is  established  by  the  proof  of  force  applied,  or  threatened 
to  be  applied,  on  one's  person  or  property.  Smithwick  v.  Whilley 
(1910)  152  N.  C.  369,  67  S.  E.  913;  see  French  v.  Shoemaker  (1871) 
81  U.  S.  314.  In  the  absence  of  any  threat,  or  of  the  application  of 
force,  no  case  of  legal  duress  is  made  out.  See  Goodrum  v.  Merchants, 
etc.,  Bank  (1912)  102  Ark.  326,  144  S.  W.  198.  Nevertheless,  the 
situation  in  the  principal  case  is  such  that  the  plaintiff  should  be 
relieved.  A  ratification  should  not  be  effective  unless  the  defrauded 
party  had  a  fair  opportunity  to  decide  upon  an  affirmance.  Buford  v. 
Louisville  &  N.  R.  R.  (1884)  82  Ivy.  286.  In  the  principal  case  the 
plaintiff  did  not  have  such  an  opportunity  until  it  had  recovered  from 
the  financial  difficulties  caused  by  the  defendant's  fraud,  but  stood,  as 
sometimes  expressed,  in  vinculis.  Pomeroy,  op.  cit.  §  948.  It  is  sub- 
mitted that  relief  was  properly  granted.  Buford  v.  Louisville  &  N. 
R.  R.,  supra;  Pomeroy,  op.  cit.  §  948;  cf.  Neilson  v.  McDonald 
(N.  Y.  1882)  6  Johns.  Ch.  201. 

Damages — Expenses  Incurred  to  Mitigate. — Libel. — The  plaintiff  cor- 
poration seeks  to  recover,  as  part  of  its  damages,  costs  incurred  in 
publishing  denials  of  the  truth  of  a  libel.  Held,  this  allegation  should 
not  be  stricken  from  the  complaint  because  the  party  injured  by  a  libel 
may  do  what  is  reasonably  calculated  to  mitigate  the  loss  at  the  ex- 
pense of  the  defendant.  Den  Norske  Amerirkalinje  Actiesselakabet  v. 
Sun  Printing  &  Pub.  Ass'n  (Ct.  App.  N.  Y.  March  4,  1919). 

In  New  York  a  corporation  can  be  the  object  of  a  libel  when  the 
publication  is  of  a  character  likely  to  occasion  pecuniary  injury.  Un- 
ion Ass'n.  Press  Co.  v.  Heath  (1900)  49  App.  Div.  247,  63  N.  Y.  Supp. 
96;  see  Reporters'  Ass'n.  of  America  v.  Sun  Print.  &  Pub.  Ass'n. 
(1906)  186  N.  Y.  437,  440,  79  N.  E.  710.  The  instant  case  rightly 
assumes  that  to  accuse  a  steamship  company  of  aiding  the  enemy  of 
the  United  States  would  naturally  cause  the  loss  of  business.  The 
question  then  arises  as  to  what  will  be  the  measure  of  damages.  Where 
a  wrongdoer,  by  his  negligence,  causes  injury  to  the  person,  Texas  & 
Pac.  Ry.  v.  White  (1900)  101  Fed.  928;  Sedgwick,  Damages  (9th  ed.) 
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§  214a,  or  property,  Sedgwick,  op.  cit.  §  214b,  of  another,  the  courts 
agree  that  the  injured  party  cannot  recover  for  consequences  which  he 
might  by  reasonable  effort  have  avoided  or  mitigated.  On  the  other 
hand,  he  may  recover  any  expenses  incurred  in  their  mitigation.  Sedg- 
wick, op.  cit.  §  226a  et  seq;  Southern  H.  &  8.  Co.  v.  Standard  E.  Co. 
(1908)  158  Ala.  596,  48  So.  357.  A  distinction  has  been  drawn  be- 
tween negligent  and  wilful  tort.  There  are  decisions  permitting  the 
plaintiff  to  recover  in  full  for  a  wilful  tort,  notwithstanding  that  no 
effort  was  made  to  arrest  the  damage,  Heaney  v.  Heeney  (1846)  2 
Den.  625;  Athens  Mfg.  Co.  v.  Rucker  (1887)  80  Ga.  291,  295,  4  S.  E. 
885,  because,  it  would  seem,  although  the  injury  done  by  a  negligent  or 
wilful  wrong  may  be  the  same  in  extent,  policy  varies  the  liability. 
The  reason  for  the  distinction  is  doubtless  an  inclination  to  exact  the 
payment  of  greater  damages  from  the  wilful  wrongdoer,  see  Satter- 
field  v.  Rowan  (1889)  83  Ga.  187,  191,  9  S.  E.  677,  and  it  should  not 
result  in  depriving  an  injured  party  of  the  power  to  charge  a  wilful 
wrongdoer  with  the  expenses  of  mitigation.  Damages  are  never  cer- 
tain of  collection,  and  are  often  inadequate  as  compensation,  so  the 
injured  party  will  generally  be  prompted  to  mitigate  the  damage 
caused.  If  he  could  not  recover  the  expenses  therefor  his  remedy 
against  a  malicious  tort-feasor  would  be  insufficient  and  by  practically 
compelling  the  injured  party  to  stand  by  while  his  property  was  de- 
stroyed economic  loss  would  be  promoted.  In  the  instant  case,  the 
injury  worked  by  the  defendant  was  not  complete  at  the  moment  of 
publication.  Unchallenged,  the  libel  would  cause  continuing  harm. 
The  method,  sought  to  stay  the  loss,  was  reasonable.  In  fact,  the  only 
way  open  to  the  plaintiff,  calculated  to  repair  its  reputation,  was  by 
employing  the  very  same  medium  which  had  been  used  to  effect  the 
damage, — the  public  press.  The  instant  case  gains  further  support 
from  the  fact  that  the  defendant  could  have  mitigated  the  damage  it 
had  caused  by  publishing  a  retraction,  Taylor  v.  Hearst  (1895)  107  Cal. 
262,  40  Pac.  392;  cf.  Evening  News  Ass'n  v.  Tryon  (1880)  42  Mich. 
540,  but  refused,  so  that  the  plaintiff  acted  in  self-help. 

Damages — Medical  Services — Payment  to  Unlicensed  Physician. — 
In  an  action  against  a  city  for  personal  injuries,  the  plaintiff  sought  to 
recover  an  amount  paid  for  services  rendered  in  good  faith  by  a  chiro- 
practor who  was  not  authorized  to  practice  medicine.  Held,  the  plain- 
tiff could  recover.  Miller  v.  City  of  Eldon  (Iowa,  1919)  170  N.  W. 
377. 

Money  expended  by  the  plaintiff  for  medical  treatment  necessitated 
by  the  defendant's  wrongful  acts  may  be  recovered  as  an  element  of 
damages.  See  Vichburg,  etc.,  R.  R.  v.  Putnam  (1886)  118  U.  S.  545, 
7  Sup.  Ct.  1.  A  plaintiff  may  also  recover  for  medical  expenses  not 
actually  paid  by  him,  if  he  has  become  legally  bound  to  pay  for  them. 
Donnelly  v.  Hufschmidt  (1889)  79  Cal.  74,  21  Pac.  546.  The  cases  are 
in  conflict  upon  the  right  of  the  defendant  to  set  up  in  mitigation  of 
damages  the  value  of  gratuitous  benefits  conferred  by  third  persons. 
According  to  one  line  of  decisions  no  recovery  is  allowed  on  the  theory 
that  damages  are  merely  compensation  for  amounts  paid  or  obligations 
incurred.  Goodhart  v.  Pennsylvania  R.  R.  (1896)  177  Pa.  1,  35  Atl. 
191.  The  opposing  doctrine  permits  recovery  on  the  theory  that  since 
it  is  the  duty  of  the  tort  feasor  to  supply  necessary  medical  services, 
he  should  be  liable  for  their  reasonable  value.    Brosnan  v.  Sweetser 
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(1890)  127  Ind.  1,  26  N.  E.  555.  Under  the  latter  doctrine,  the  fact 
that  the  plaintiff  has  a  personal  defence  against  the  physician  cannot  be 
relied  upon  by  the  defendant  to  reduce  the  damages.  The  plaintiff  has, 
therefore,  been  allowed  to  recover  in  damages  from  the  defendant  the 
sum  owed  to  the  physician  although  the  physician's  claim  was  barred 
by  the  plaintiff's  discharge  in  bankruptcy,  Sibley  v.  Nason  (1907)  196 
Mass.  125,  81  N".  E.  887 ;  by  the  Statute  of  Limitations,  see  Mueller  v. 
Kuhn  (1895)  59  111.  App.  353;  or  by  his  infancy.  Forbes  v.  Loftin 
(1873)  50  Ala.  396.  A  similar  doctrine  has  been  applied  to  allow 
a  recovery  from  a  tort  feasor  for  an  amount  which  the  plaintiff 
was  under  only  a  conscientious  obligation  to  repay  to  friends  who 
voluntarily  paid  the  plaintiff's  medical  bills.  Klein  v.  Thompson 
(1869)  19  Oh.  St.  569;  cf.  18  Columbia  Law  Rev.  598.  This  group  of 
cases  has  been  distinguished  from  cases  where  the  services  were  ren- 
dered under  a  contract  illegal  and  void  by  statute,  San  Antonio  St. 
Ry.  v.  Muth  (1894)  7  Tex.  Civ.  App.  443,  27  S.  W.  752,  but  it  would 
seem  that  if  the  true  measure  of  damages  is  the  reasonable  value  of 
medical  services  rendered,  irrespective  of  payment  or  legal  liability, 
damages  should  be  recoverable  in  one  case  as  well  as  in  the  other.  It 
is  probable  that  the  plaintiff  in  the  instant  case  could  recover  from  the 
chiropractor  the  amount  paid  him.  Cf.  Michener  v.  Watts  (1911)  176 
Ind.  376,  96  N.  E.  127;  Keener,  Quasi-Contracts,  273  et  seq.,  but 
whether  or  not  the  chiropractor  is  permitted  to  retain  what  he  has 
received  as  compensation  for  his  aid,  the  plaintiff  should  recover  that 
sum  from  the  defendant  as  being  a  consequent  expense  arising  from  the 
injuries  wrongfully  caused  by  him.  The  principal  case,  therefore, 
seems  sound. 


Injunctions  —  Restraining  Undesired  Correspondence. — Plaintiff 
sought  to  restrain  her  former  attorney  from  sending  her  letters  con- 
taining portions  of  the  Bible.  She  alleged  no  money  damage,  but 
an  aggravated  nervous  trouble.  Held,  no  injunction  should  be  granted, 
but  it  would  be,  if  the  defendant  persisted  in  sending  letters  after 
objection  had  been  made.  William  v.  O'Shaughnessy  (1918)  172  N. 
Y.  Supp.  574. 

Equity,  according  to  the  generally  applied  doctrine,  will  protect  prop- 
erty rights  only  and  not  merely  personal  rights.  Where  equity  has  ex- 
tended its  jurisdiction  and  granted  relief  in  "new"  cases  the  theory 
has  often  been  that  a  property  right  was  involved.  Cf.  Woolsey  v. 
Judd  (N.  Y.  1855)  4  Duer  379;  International  Neivs  Service  v.  Asso- 
ciated Press  (1918)  248  U.  S.  215,  39  Sup.  Ct.  68;  Edison  v.  Edison 
Polyform  Mfg.  Co.  (1907)  73  N.  J.  Eq.  136,  67  Atl.  392.  In  the  prin- 
cipal case  no  property  right,  but  only  the  personal  right  not  to  be  an- 
noyed, was  involved.  The  right  of  privacy,  which  has  been  occasion- 
ally recognized,  is  a  right  "to  be  let  alone"  and  doubtless  refers  only 
to  being  kept  out  of  the  public  eye.  See  Pavesich  v.  New  England  Life 
Ins.  Co.  (1905)  122  Ga.  190,  50  S.  E.  68.  It  would  not,  therefore,  be 
involved  in  the  prinncipal  case,  and,  moreover,  the  right  of  privacy  is 
not  recognized  in  New  York,  except  to  a  limited  extent  by  statute. 
Roberson  v.  Rochester  Folding  Box  Co.  (1902)  171  N.  Y.  538,  64 
N.  E.  442.  In  Schultz  v.  Franhfort  Marine  etc.  Ins.  Co.  (1913)  152 
Wis.  537,  139  N.  W.  386,  the  court,  recognizing  a  novel  situation,  did 
allow  a  law  recovery  to  a  plaintiff  against  the  defendant  who  procured 
detectives  to  shadow  him,  on  the  ground  of  "wordless  defamation";  13 
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Columbia  Law  Rev.  336,  but  an  injunction  to  prevent  threatened  shadow- 
ing in  a  similar  case  was  denied  in  Chappell  v.  Stewart  (1896)  82 
Md.  323.  Mere  annoyance  as  such  is  not  a  nuisance  and  is  not  a 
ground  for  equitable  relief.  So,  where  an  injunction  was  granted 
against  annoying  music  in  adjacent  premises,  it  was  on  the  ground 
that  the  plaintiff  was  injured  in  the  enjoyment  of  his  property.  Mo- 
tion v.  Mills  (1897)  12  L.  T.  R.  246.  If  the  acts  of  the  defendant  can 
be  construed  to  be  wilful  or  so  plainly  calculated  to  produce  physical 
harm  that  an  intent  to  do  so  will  be  imputed,  then  the  plaintiff  can 
recover  for  her  injury  in  an  action  at  law,  Wilkinson  v.  Downton 
(1897)  2  Q.  B.  57,  and,  if  they  should  be  continued  after  a  judgment 
was  obtained  by  the  plaintiff  at  law,  perhaps  equity's  aid  could  then 
be  invoked  to  prevent  a  multiplicity  of  suits.  However,  it  is  submitted 
that  if  in  the  interest  of  free  speech  equity  refrains  from  exercising 
jurisdiction  to  enjoin  the  publication  of  a  threatened  libel,  Finnish 
Temperance  Society  etc.  v.  Raivaaja  Public  Co.  (1914)  219  Mass.  28, 
106  N.  E.  561,  then,  a  similar  result  should  be  reached  in  the  case  of 
persistent  undesired  correspondence  where  the  plaintiff's  hurt  is  com- 
paratively less. 

International  Law — Requisitioned  Ship — Immunity  from  Process. — 
The  British  steamship  Roseric  collided  with  the  libellant's  barge  in  a 
New  York  harbor.  The  vessel,  although  still  in  charge  of  the  owners' 
officers  and  crew,  had  been  requisitioned  by  the  British  Admiralty  and 
was  under  its  control  as  a  government  transport.  Held,  all  proceedings 
against  the  Roseric  should  be  stayed  while  it  continued  in  the  govern- 
ment service.     The  Roseric  (D.  C.  1918)  254  Fed.  154. 

The  general  rule  of  international  law  is  that  foreign  warships  are 
exempt  from  local  jurisdiction.  2  Moore,  Digest  §  254;  The  Schooner 
Exchange  v.  McFadden  (1812)  11  U.  S.  116;  The  Constitution  (1879) 
4  P.  D.  39.  This  rule  has  been  extended  to  other  public  vessels,  The 
Parlement  Beige  (1880)  5  P.  D.  197,  and  to  other  property  of  a 
sovereign.  Vavasseur  v.  Krupp  (1878)  9  Ch.  D.  351.  The  reason  for 
the  rule  is  that  the  public  ship  is  an  instrumentality  of  sovereignty 
and  any  interference  with  it  impairs  the  dignity  and  independence  of 
the  foreign  state.  2  Moore,  op.  cit.  §  258.  The  same  principle  under- 
lies the  immunity  of  the  head  of  the  state,  Mighell  v.  Sultan  of  Johore 
(L.  R.  1893)  1  Q.  B.  149,  his  armed  forces,  Wheaton,  International 
Law  (5th  Eng.  ed.)  152,  155,  and  his  diplomatic  agents.  Hall,  Inter- 
national Law  (5th  ed.)  172.  Two  preliminary  questions  necessarily 
arise   in    determining   the   right   to    immunity   in    a   particular   case: 

(1)  Is  the  party  claiming  it  a  sovereign  state?  This  is  wholly  a 
political  question  dependent  upon  the  doctrine  of  recognition  and  is 
settled  by  the  statement  of  the  local  foreign  office.  See  The  Gagara 
(Ct.  of  App.  1919)  Lloyd's  List  Feb.  17,  1919,  p.  4;  The  Annette  &  The 
Dora  (H.  C.  J.  Adm.  Div.  1919)  Lloyd's  List  March  1,  1919,  p.  11. 

(2)  Is  the  vessel  public  in  character?  The  declaration  of  the  sovereign 
or  the  commission  of  the  ship  are  conclusive  answers  to  this  question, 
since  any  investigation  by  the  court  into  the  character  of  the  vessel 
would  involve  per  se  a  departure  from  the  rule  of  exemption.  Hall, 
op.  cit.  162;  see  The  Parlement  Beige,  supra,  219.  Two  tests  of  immu- 
nity have  been  applied:  (1)  public  use,  see  Briggs  v.  The  Light  Boats 
(1865)  11  Allen  157;  The  Maipo  (D.  C.  1918)  252  Fed.  627;  (2)  pos- 
session, The  Attualita  (C.  C.  A.  1916)  238  Fed.  909;  Johnson  Lighter- 
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age  Co.,  No.  24  (D.  C.  1916)  231  Fed.  365.  The  latter  is  confined  to  the 
American  courts,  but  see  The  Annette  &  The  Dora,  supra,  and  is  an 
outgrowth  of  the  rule  that  United  States  Government  property  is  not 
exempt  from  process  unless  in  the  actual  possession  of  its  officers.  See 
The  Davis  (1S69)  77  U.  S.  15.  But,  although  this  rule  rests  upon  a 
different  basis  from  the  immunity  of  foreign  governments,  see  The 
Davis,  supra;  the  court  in  Long  v.  The  Tampico  (D.  C.  1883)  16  Fed. 
491  extended  it  to  the  latter.  Down  to  The  Attualita,  supra,  all  the 
cases  were  decided  upon  the  ground  that  the  property  had  not  been 
delivered  to  the  foreign  government  and  in  no  case  had  it  yet  come 
into  public  use.  But  The  Attualita,  supra,  squarely  held  actual  posses- 
sion necessary  irrespective  of  public  use.  Since  a  vessel  engaged  in 
public  service,  though  not  in  actual  possession  of  the  government 
agent,  is  no  less  an  instrumentality  of  sovereignty,  the  doctrine  of 
The  Attualita,  supra,  seems  unsound,  see  The  Errisos  (H.  C.  J.  Adm. 
Div.  1917)  Lloyd's  List,  Oct.  24,  1917,  p.  5-8;  The  Messicano  (1916) 
32  L.  T.  E.  519;  The  Broadmayne  (C.  C.  A.  1916)  64,  70;  The  Luigi 
(D.  C.  1916)  230  Fed.  493,  and  the  principal  case,  in  repudiating  it  and 
applying  the  test  of  a  public  use,  seems  more  in  accord  with  the  reason 
for  the  immunity  and  is  a  return  to  better  established  principles  of 
international  law.     Cf.  2  Moore,  op.  cit.  §  258. 

Limitation  of  Actions — Alien  Enemy — Disability. — The  plaintiff,  a 
German  bank,  was  the  endorsee  of  demand  promissory  notes  drawn  by 
defendants  before  the  war.  From  the  declaration  of  war  until  the 
government  granted  a  license,  the  plaintiff  was  unable  to  bring  suit. 
Held,  the  Limitation  Act  bars  recovery.  Once  the  time  has  begun  to 
run  under  the  Act,  no  subsequent  disability  to  sue  stops  it.  Deutsche 
Asiatesche  Banh  v.  Hira  Lall  Burdham  &  Sons  (1918)  XXIII  Calcutta 
Weekly  Notes  157. 

The  sovereign's  right  to  confiscate  the  debts  of  alien  enemies  during 
war  was  so  frequently  exercised  down  to  the  year  1737,  1  Kent,  Comm. 
(14th  ed.)  §  62,  that  the  question  of  providing  for  payment  upon  the 
restoration  of  peace  did  not  arise.  After  that  time  it  does  not  appear 
to  have  been  decided  in  England,  except  by  way  of  dictum,  that  a  limi- 
tation act  runs  against  an  alien  enemy  during  a  period  of  disability. 
See  De  Wahl  v.  Braun  (1856)  25  L.  J.  C.  L.  343 ;  Page,  War  &  Alien 
Enemies  (2nd  ed.)  84,  and  this  dictum  has  been  criticized.  Chadwick, 
Foreign  Investments  in  War,  20  Law  Quar.  Rev.  167.  The  American 
courts  have  construed  limitation  acts  broadly  in  favor  of  disabled 
suitors  so  as  to  allow  the  time  of  disability  to  be  deducted  from  the 
period  limited  for  the  commencement  of  the  action,  United  States  v. 
Wiley  (1870)  78  U.  S.  508;  notwithstanding  the  acts  made  no  provision 
for  the  contingency  of  war,  and  although  the  disability  did  not  exist 
when  the  cause  of  action  accrued.  Hanger  v.  Abbott  (1867)  73  U.  S. 
522;  Wall  v.  Robson  (S.  C.  1820)  2  Nott.  &  M.  *98;  contra,  Winn's 
Succession  (1881)  La.  Ann.  1392.  The  acts  of  many  American  juris- 
dictions provide  that  the  time  of  continuance  of  war  after  the  cause  of 
action  accrues  shall  be  excluded  in  determining  the  period  limited  for  the 
commencement  of  actions  when  the  right  of  action  and  the  disability 
coexist.  N.  Y.  Code  Civ.  Proc.  §§  404,  408;  cf.  Mass.  Rev.  Laws,  1902, 
c.  202,  §  8;  Huberich,  Trading  with  the  Enemy  317-20.  But,  in  the 
instant  case,  the  plaintiff's  right  of  action  on  the  demand  note  preceded 
his  disability,  Wood,  Limitations  (3rd  ed.)  §  124,  and,  by  the  Limita- 
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tion  Act  concerned,  once  the  period  "runs  it  shall  continue  to  run  not- 
withstanding any  subsequent  disability  or  inability".  Indian  Limita- 
tion Act  IX,  Sec.  9.  Alien  enemies  are  not  exempt  from  this  section 
of  the  Act,  and,  unless  there  is  an  express  provision  in  the  Act  in  favor 
of  persons  under  disability,  it  runs  against  them  as  against  all  others. 
See  Kendal  v.  United  States  (1882)  107  U.  S.  123,  125;  Vance  v.  Vance 
(1882)  108  U.  S.  514,  521;  M'lver  v.  Ragan  (1817)  15  U.  S.  25,  29,  so 
that,  on  this  construction  the  instant  case  merits  support.  Some 
courts,  however,  have  taken  the  view  that  a  peaceful  resident  alien 
enemy  is  not  under  a  disability  and  may  sue,  The  Oropa  (D.  C.  1919) 
255  Fed.  132;  Arndt-Ober  v.  Metropolitan  Opera  Co.  (K  Y.  1918)  182 
App.  Div.  513;  Hall,  International  Law  (6th  ed.)  388;  despite  the  fact 
that  to  allow  a  state's  enemies  to  recover  against  its  nationals  is  recog- 
nized to  be  bad  policy.  See  Robinson  v.  International  Ins.  Co.  of 
Mannheim  (1915)  1  K.  B.  155.  In  jurisdictions  taking  this  view,  there 
is  no  reason  for  suspending  the  operation  of  the  statute.  But,  the 
policy  behind  these  cases  would  favor  an  interpretation  of  limitation 
acts  to  prevent  their  operation  against  alien  enemies  during  the  period 
of  disability,  if  such  exists.  In  this  way,  the  government  may  protect 
its  interest  and  at  the  same  time  preserve  the  alien  enemies'  rights. 
Wall  v.  Robson,  supra,  503;  Hanger  v.  Abbott,  supra.  Under  the  inter- 
pretation, however,  given  to  the  statute  in  the  instant  case,  the  result 
reached  followed  as  a  matter  of  course. 


Negligence — Degrees  of  Care — Railroads. — The  plaintiff  was  injured 
while  a  passenger  on  the  defendant's  street  car.  The  lower  court 
charged  the  jury  that  if  the  defendant  was  a  common  carrier,  it  was 
held  to  the  highest  degree  of  care  and  diligence  consistent  with  the 
mode  of  conveyance  employed.  On  exception  to  this  charge,  held,  it 
was  prejudicial.  Union  Traction  Co.  of  Ind.  v.  Berry  (Ind.  1919)  121 
K  E.  655. 

The  early  view  that  Roman  law  recognized  three  degrees  of  care, 
Smith,  Negligence  (2nd  ed.)  11,  has  been  generally  disproved,  so  that 
it  is  now  accepted  that  there  were  but  two  standards.  Sherman,  Roman 
Law  in  the  Modern  World,  297.  These  were  ordinary  care,  depending 
upon  what  a  reasonably  prudent  man  would  exercise  under  the  circum- 
stances, and  extraordinary  care.  Windscheid  Pandekten  §  265,  n.  8. 
Most  common  law  jurisdictions,  however,  have  followed  the  earlier  and 
erroneous  interpretation  of  the  Roman  law,  and  have  adopted  three 
standards  of  care,  slight,  ordinary  and  extraordinary.  Astin  v.  Chicago 
etc.  R.  R.  (1910)  143  Wis.  477,  128  N.  W.  265;  see  New  York  Cent. 
R.  R.  v.  Lockwood  (1873)  84  U.  S.  357.  In  accordance  with  this  doc- 
trine, many  courts  have  held  a  common  carrier  of  passengers  liable  to 
use  the  utmost  care  in  the  operation  of  the  road.  Illinois  Cent.  R.  R. 
v.  Kuhn  (1901)  107  Tenn.  106,  64  S.  W.  202,  and  the  cases  there  cited. 
That  the  rule  is  not  based  on  any  contractual  obligation  of  a  carrier 
to  use  the  highest  degree  of  care  is  apparent  from  the  fact  that,  except 
by  statute,  John  v.  Northern  Pac.  R.  R.  (1910)  44  Mont.  18,  111  Pac. 
633,  a  railroad  is  under  the  same  obligation  to  use  care  toward  a 
gratuitous  as  toward  a  passenger  for  hire.  See  Indianapolis  Trac- 
tion Co.  v.  Klentschy  (1906)  167  Ind.  598,  79  N  E.  908;  cf.  Murphy's 
Hotel  v.  Cuddy's  Adm'r.  (Va.  1919)  97  S.  E.  794.  It  is  submitted  that 
a  classification  of  care  into  degrees  is  nothing  more  than  an  artificial 
and   cumbersome   way   of   expressing   the   rule   that   the   precautions 
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required  to  avoid  negligence  depend  in  each  case  on  what  precautions 
an  ordinary  prudent  man  would  take  under  the  circumstances.  Tudor 
v.  Bowen  (1910)  152  N.  C.  441,  67  S.  E.  1015 ;  O'Brien  v.  New  York 
(App.  Div.  1919)  174  K  Y.  Supp.  116.  Instead  of  aiding  a  jury  to 
determine  whether  the  conduct  complained  of  was  negligent,  such  a 
classification  obscures  this  simple  and  workable  rule,  and  gives  the 
juror  the  false  impression  that  certain  undertakings  require  the  exercise 
of  a  peculiarly  high  degree  of  care  because  of  the  nature  of  those  enter- 
prises and  not  of  the  danger  involved.  See  Magrane  v.  St.  Louis  etc. 
By.  (1904)  183  Mo.  119,  81  S.  W.  1158;  Steamboat  New  World  v. 
King,  supra;  but  see  Denver  Electric  Co.  v.  Simpson  (1895)  21  Colo. 
371,  41  Pac.  499.  The  modern  tendency,  as  illustrated  by  the  instant 
case,  is  to  regard  as  prejudicial  any  charge  based  on  a  classification  of 
care  into  degrees  and  to  adopt  as  the  sole  test  of  care  what  a  reasonably 
prudent  man  would  exercise  under  the  circumstances.  O'Brien  v. 
New  York,  supra;  see  Magrane  v.  St.  Louis  etc.  By.,  supra;  Pomroy  v. 
Bangor  &  Aroostook  B.  B.  (1907)  102  Me.  497,  67  Atl.  561;  Denver  & 
Bio  Grande  B.  B.  v.  Peterson  (1902)  30  Colo.  77,  69  Pac.  578. 

Principal  and  Agent — Brokers — "Exclusive  Sale  of" — Sale  by 
Owner. — The  owner  of  real  estate  entered  into  a  written  agreement 
whereby  he  "gave  to"  a  broker  the  "exclusive  sale  of"  his  farm  upon 
specified  terms,  for  a  definite  period.  Before  the  expiration  of  that 
period,  the  owner,  without  knowledge  of  the  broker's  activities,  sold 
the  land  at  a  price  lower  than  that  specified,  to  a  party  upon  whom  the 
broker  had  incurred  expense  in  trying  to  interest  in  the  purchase.  The 
broker  sued  for  commissions.  Held,  he  could  not  recover  since  the 
giving  of  the  right  of  "exclusive  sale"  meant  the  "right  of  exclusive 
agency"  and  did  not  deprive  the  owner  of  his  right  of  disposal.  Bob- 
erts  v.  Harrington  (Wis.  1918)  169  N.  W.  603. 

Where  an  agency  is  created  for  the  sale  of  land,  the  owner  retains 
the  right  to  dispose  of  it  himself,  unless  clearly  deprived  thereof  by  the 
contract.  McPike  v.  Silver  (1914)  168  Iowa  149,  150  1ST.  W.  52;  cf. 
Blumenthal  v.  Bridges  (1909)  91  Ark.  212,  120  S.  W.  974.  An  "ex- 
clusive agency  to  sell"  is  construed  to  mean  that  no  other  agent  will 
be  employed,  and  not  that  the  principal  is  deprived  of  the  right  of 
sale.  Dole  v.  Sherwood  (1890)  41  Minn.  535,  43  K  W.  569;  see  Alum- 
inum Products  Co.  v.  Anderson  (1917)  138  Minn.  142,  164  K  W.  663. 
The  courts  construe  "exclusive  right  to  sell",  however,  to  bar  the  own- 
er's right  of  disposal  where  it  is  clear  that  the  owner  had  made  a  prom- 
ise to  that  effect,  String  fellow  v.  Powers  (1893)  4  Tex.  Civ.  App.  199, 
23  S.  W.  313;  see  1 ng old  v.  Symonds  (1904)  125  Iowa  82,  85,  99  N".  W. 
713;  but  cf.  McPike  v.  Silver,  supra,  and  where  the  agent  had  paid  a 
money  consideration.  Fairchild  v.  Sogers  (1884)  32  Minn.  269,  20  N. 
W.  191.  There  was  no  money  consideration  paid  by  the  agent  in  re- 
turn for  the  promise  of  "exclusive  sale"  in  the  principal  case  and  it  is 
not  clear  that  the  stipulation  was  meant  as  a  promise.  If,  as  seems 
probable,  an  offer  looking  to  a  unilateral  contract  was  meant,  nothing 
was  paid  for  keeping  the  offer  open,  and  it  could  therefore  be  revoked 
at  any  time  before  acceptance.  Stensgaard  v.  Smith  (1890)  43  Minn. 
11,  44  K  W.  669.  It  is  thought  that  the  court,  reluctant  to  hold,  as 
in  some  jurisdictions,  that  partial  performance  constituted  acceptance, 
Lapham  v.  Flint  (1902)  86  Minn.  376,  90  N.  W.  780;  Goward  v.  Wat- 
ers (1868)  98  Mass.  596;  and  consequently  being  in  doubt  as  to  the 
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existence  of  a  contract,  was  unwilling  to  conclude  that  the  principal 
was  by  the  writing  deprived  of  his  right  of  disposal.  To  escape  the 
necessity  of  ruling  on  the  partial  performance  point,  it  may  well  be 
that  the  words  in  question  were  construed  so  as  to  deny  recovery  to 
the  plaintiff  whether  there  was  a  contract  or  not. 

Real  Property — Profits  a  Prendre — Extinguishment  by  Non-User. — 
The  owner  of  a  farm  conveyed  part  thereof,  consisting  of  a  slate 
quarry,  to  the  plaintiff's  predecessor  in  title,  reserving  to  himself,  his 
heirs  and  assigns,  the  right  to  take  waste  slate,  when  quarried,  from  the 
lot  conveyed.  The  remainder  of  the  farm  was  conveyed  to  the  defend- 
ant's predecessor  in  title,  who  subsequently  also  acquired  the  right  to 
remove  the  waste  slate.  Neither  the  defendant  nor  his  predecessors  in 
title  had  exercised  their  right  for  over  thirty- three  years.  Held,  two 
judges  dissenting,  that  the  right  had  been  extinguished  by  abandonment. 
Mathews  Slate  Co.  v.  Advance  Industrial  S.  Co.  (App.  Div.  3rd  Dept. 
1918)  172  N.  Y.  Supp.  830. 

Where  an  easement  or  profit  has  been  created  by  deed,  the  courts 
have  generally  held  that  mere  non-user  will  not  extinguish  the  right, 
Welsh  v.  Taylor  (1892)  134  N.  Y.  450,  31  N.  E.  896;  Bombaugh  v. 
Miller  (1876)  82  Pa.  203;  Arnold  v.  Stevens  (1839)  41  Mass.  106;  such 
non-user  serving  only  as  evidence  of  intention  to  abandon.  Pratt  v. 
Sweetser  (1878)  68  Me.  344;  Jamaica  Pond  Aqueduct  v.  Chandler 
(1876)  121  Mass.  3.  Some  courts  admit  the  general  rule,  but  make  a 
distinction  between  rights  acquired  by  grant  and  those  acquired  by 
prescription,  and  suggest  that  in  the  latter  case  the  right  may  be 
destroyed  by  non-user  alone.  Pope  v.  O'Hara  (1872)  48  N.  Y.  446, 
452;  Hay  ford  v.  Spohesfield  (1868)  100  Mass.  491,  494.  There  seems 
little  justification  for  this  distinction,  and  the  same  rule  should  be 
applied  in  either  case.  Pratt  v.  Sweetser,  supra;  see  Veghte  v.  Raritan 
Water  Power  Co.  (1868)  19  N.  J.  Eq.  142,  156;  Jamaica  Pond  Aqueduct 
v.  Chandler,  supra.  Furthermore,  even  though  it  is  frequently  stated 
to  be  the  law  that  an  easement  may  be  destroyed  by  abandonment  where 
the  intention  to  abandon  is  clearly  manifested  by  some  act  of  the 
dominant  owner,  the  courts  have  generally  required  a  change  of  posi- 
tion on  the  part  of  the  servient  owner  in  reliance  thereon,  before  they 
would  find  that  there  had,  in  fact,  been  an  abandonment.  Snell  v.  Levitt 
(1888)  110  N.  Y.  595,  18  N.  E.  370;  Yogler  v.  Geiss  (1879)  51  Md. 
407.  Logically,  it  is  a  contradiction  in  terms  to  hold  that  there  has 
been  an  "abandonment"  of  a  right  which  one  is  estopped  to  set  up, 
and  the  correct  rule  seems  to  be  that  it  is  estoppel  and  not  abandon- 
ment which  defeats  the  right  of  the  dominant  owner.  Scott  v.  Moore 
(1900)  98  Va.  668,  37  S.  E.  342;  cf.  Yogler  v.  Geiss,  supra.  It  is  sub- 
mitted, therefore,  that  the  majority  of  the  court  in  the  principal  case 
erred  in  finding  that  the  right  was  destroyed  by  the  defendant's 
non-user,  in  the  absence  of  evidence  of  any  act  of  the  plaintiff  sufficient 
to  work  an  estoppel. 

Statutes — Summary  Proceedings — Remedy  of  Reversioner  Against 
Lessee  of  Life  Tenant. — A  life  tenant  leased  the  premises  to  the  de- 
fendant for  ten  years.  Two  years  later  the  life  tenant  died,  but  the 
defendant  held  over.  In  an  action  brought  by  the  remainderman,  after 
the  giving  of  notice,  to  remove  the  defendant  by  summary  proceedings, 
held,  one  judge  dissenting,  that  such  an  action  will  not  lie  under 
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§  2232,  sub.  4  of  the  Code  of  Civil  Procedure.     Williams  v.  Alt.  (App. 
Div.  1st  Dept.  1919)  174  N.  Y.  Supp.  460. 

Section  2232,  subd.  4  of  the  Code,  allows  summary  proceedings  against 
a  person  "where  he  .  .  .  has  intruded  into,  or  squatted  upon,  any 
real  property,  without  the  permission  of  the  person  entitled  to  the 
possession  thereof,  and  the  occupancy,  thus  commenced,  has  continued 
without  permission  from  the  latter".  By  Section  1664  of  the  Code, 
the  instant  defendant,  holding  over  after  the  determination  of  his 
estate,  is  declared  a  trespasser.  This  denies  the  plaintiff  the  rights 
allowed  a  landlord  against  a  tenant,  under  §  2231  of  the  Code,  see 
Fifth  Ave.  Shop  v.  Fox  Steifel  (1913)  83  Misc.  127,  144  N.  Y.  Supp. 
705,  and  unless  allowed  to  proceed  against  the  defendant  as  a  tres- 
passer, he  is  denied  all  rights  to  institute  summary  proceedings.  Statu- 
tory construction  demands  that  the  legislative  intent  prevail  over  the 
mere  literal  sense;  and  that  remedial  statutes  are  to  be  liberally  con- 
strued. 2  Lewis'  Sutherland,  Statutory  Construction  (2nd  ed.)  §§  363- 
379,  582,  583,  589.  The  legislature,  by  declaring  the  defendant  a^  tres- 
passer, has  put  him  in  the  same  category  as  though  his  original  entry 
had  been  without  right,  by  intrusion,  and,  as  against  the  remainder- 
man, the  occupation  of  the  defendant  is  rendered  unlawful  from  the 
start.  The  words  of  the  Code,  as  suggested  in  the  dissenting  opinion, 
could  easily  bear  an  interpretation  broad  enough  to  include  this  case — 
the  becoming  a  trespasser  by  force  of  the  Code  Section  1664  being  con- 
sidered an  intrusion,  within  the  meaning  of  the  Code  Section  2231. 
See  Bonson  v.  Mulligan  (1910)  198  N.  Y.  23,  90  N.  E.  1127;  cf.  New- 
man v.  O'Rourke  (1914)  149  N.  Y.  Supp.  514.  To  hold  otherwise  is 
to  allow  a  trespasser  to  hold  over  without  payment  of  rent,  and  force 
the  landlord  to  the  lengthy  process  of  ejectment,  contrary  to  the  legis- 
lative intent.  The  cases  cited  by  the  court  are  not  necessarily  con- 
trolling. In  Matter  of  Stockwell  v.  Washburn  (1908)  59  Misc.  543, 
111  N.  Y.  Supp.  413,  the  original  entry  of  the  tenant  was  by  permis- 
sion of  the  landlord,  and  could  not  be  construed  as  unlawful  against 
the  landlord  from  the  start  and,  in  addition,  the  tenant  had  equitable 
rights  under  a  contract  for  purchase.  In  Lincoln  Trust  Co.  v.  Hutch- 
inson (1910)  65  Misc.  590,  120  N.  Y.  Supp.  811,  the  possession  of  the 
widow  as  against  the  heirs  at  law,  who  had  title,  was  lawful  for  forty 
days,  N.  Y.  Eeal  Property  Law  §  204,  so  her  original  possession  as 
against  the  heirs  was  lawful.  There  are  no  holdings  in  the  state  under 
this  code  section  directly  in  point  since  in  no  other  case  were  summary 
proceedings  denied  the  plaintiff  when  the  defendant  was  a  treaspasser 
against  him  from  the  very  start.  It  is  submitted  that  the  principal 
decision,  though  justifiable  as  a  literal  interpretation  of  the  Code,  is 
an  unnecessarily  strict  interpretation  of  it,  which  contravenes  the  legis- 
lative purpose  in  enacting  the  Code. 

Trusts — Right  of  Cestui  Que  Trust  to  Give  Lien  on  Trust  Res. — One 
of  several  cestuis  que  trustent  retained  the  plaintiff,  an  attorney,  who 
successfully  preserved  the  trust  fund  from  the  consequences  of  the  im- 
proper investment  and  inattention  of  the  defendant,  the  trustee.  The 
plaintiff  had  agreed  with  the  cestui  to  look  to  the  trust  fund  for  com- 
pensation. Held,  that  since  the  cestui  had  a  lien  in  equity  on  the  trust 
fund  for  the  legal  expenses  incurred  in  its  preservation,  she  may  trans- 
fer the  same  to  the  plaintiff  as  a  retainer.  Strong  v.  Butcher  (App. 
Div.  2nd  Dept.  1919)  60  N.  Y.  L.  J.  136. 
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A  trust  estate  must  bear  the  expenses  of  its  administration.  Trus- 
tees v.  Greenough  (1881)  105  U.  S.  527;  Meddaugh  v.  Wilson  (1894) 
151  IT.  S.  333,  14  Sup.  Ct.  356.  One  having  an  interest  in  a  trust 
fund  may  at  his  own  expense  take  proper  proceedings  in  behalf  of  all 
interested  to  safeguard  the  fund  and  restore  it  to  the  purposes  of  the 
trust,  Woodruff  v.  New  York,  L.  E.  &  W.  B.  B.  (1891)  129  N.  Y.  27, 
29  N.  E.  251,  and  by  so  doing  becomes  entitled  to  contribution  from  the 
other  persons  benefitted,  or  to  reimbursement  out  of  the  fund,  Trustees 
v.  Greenough,  supra,  or  to  a  lien  on  the  fund  itself.  Durham  v.  W. 
Steel  Packing  etc.  Co.  (1894)  100  Mich.  75,  58  K  W.  627.  The  cestui 
que  trust  may  take  measures  to  preserve  the  trust  fund  as  well  as  the 
trustee.  Durham  v.  W.  Steele  Packing  etc.  Co.,  supra.  Consequently, 
had  the  cestui,  in  the  instant  case,  become  personally  obligated  to  pay 
the  attorney,  she  would  have  been  entitled  to  a  lien  in  equity  on  the 
trust  fund  for  the  amount  expended.  Durham  v.  W.  Steele  Packing 
etc  Co.,  supra.  Being  unable  to  pay  the  expenses  of  the  proceedings, 
the  cestui  que  trust  may  contract  to  transfer  this  potential  lien  on  the 
fund  to  another  by  whom  the  services  are  to  be  rendered.  Cf.  Jessup 
v.  Smith  (1918)  223  N.  Y.  203,  119  N.  E.  403;  Schoenherr  v.  Van 
Meter  (1915)  215  N.  Y.  548,  109  N.  E.  625.  And,  since  such  a  transfer 
will  be  considered  made  when  in  equity  and  good  conscience  it  should 
have  been  made,  cf.  New  Castle  &  N.  By.  v.  Simpson  (C.  C.  A.  1886) 
26  Fed.  133,  the  agreement  between  the  plaintiff  and  the  cestui  que 
trust  is  sufficient  to  give  the  plaintiff  a  right  similar  to  that  of  the 
cestui.  See  Jessup  v.  Smith,  supra.  It  would  seem,  therefore,  that  the 
decision  in  the  principal  case  is  correct. 
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Legislative  Methods  in  the  Period  Before  1825.  By  Balph 
Volney  Harlow.  New  Haven:  Yale  University  Bress.  1917. 
pp.  xii,  269. 

The  author  of  this  volume  has  contributed  an  interesting  chapter 
to  American  political  and  legal  history  at  the  point  where  politics 
inevitably  meets  and  merges  into  law.  Seeking  the  substance  of  the 
legislative  process  rather  than  its  appearances,  he  naturally  lays 
chief  emphasis  upon  political  practices.  The  first  seven  chapters  are 
devoted  to  a  study  of  legislative  methods  in  the  colonies  and  states 
from  1750  to  1790.  The  remaining  six  chapters  are  concerned  with 
the  evolution  of  legislative  practices  in  Congress  from  1789  to  1825. 
Manifestly,  the  work  would  have  been  more  symmetrical  had  the 
author  continued  his  study  of  state  legislative  methods  through  this 
latter  period  also.  In  the  first  part  of  the  work,  the  author  shows  in 
interesting  fashion  the  practices  by  which  colonial  assemblies  estab- 
lished their  supremacy  over  governors  and  councils  in  the  making 
of  laws.  In  discussing  the  transition  from  colony  to  commonwealth, 
he  makes  the  important  observation  (p.  63)  that,  while  in  theory  the 
governors  of  states  had  less  authority  than  their  colonial  predecessors, 
they  actually  enjoyed  just  as  much  and  in  some  cases  far  greater 
power  than  had  been  formerly  wielded  by  the  executive.  This,  how- 
ever, is  wholly  at  variance  with  the  commonly  accepted  notion  con- 
cerning the  powers  of  our  early  state  governors;  and  it  is  somewhat 
regrettable  that  the  author  did  not  develop  his  theme  with  more 
specific  reference  to  this  point. 

In  the  light  of  the  modern  movement  for  executive  leadership  in 
legislation,  and  especially  for  the  executive  budget,  chief  interest  in 
Dr.  Harlow's  study  will  center  in  his  exposition  of  the  enormously 
important  part  that  was  played  in  the  beginning  by  the  Bresident 
and  the  members  of  his  cabinet  in  matters  legislative.  Indeed,  it 
seems  clear  that  something  closely  approximating  a  parliamentary 
system  of  government  came  very  near  to  realization  during  the  early 
years  of  our  history,  in  spite  of  the  fact  that  the  doctrine  of  the 
separation  of  powers  was  the  apparent  cornerstone  of  the  Constitution. 
The  author  shows  how  the  movement  in  this  direction  was  ultimately 
arrested.  This  may  have  been  fortunate  for  the  preservation  of  the 
letter  and  spirit  of  the  Constitution;  but  there  are  many  today  who 
will  regret  that  this  earlier  system  of  executive  influence  and  control 
in  the  making  of  laws  disappeared  from  our  institutional  practices. 

Howard  Lee  McBain. 

The  Law  of  Eminent  Domain.  By  Bhilip  Nichols.  Albany: 
Matthew  Bender  &  Company.     1917.     pp.  ccliii,  1-720,  xi,  721-1577. 

It  must  take  a  lot  of  work  to  find  twenty  thousand  cases  on  emi- 
nent domain  and  squeeze  the  juice  out  of  them,  even  with  the  help 
of  digests  and  headnotes.  A  man  who  has  done  this  ought  not  to  be 
blamed  if  he  is  too  tired  to  put  much  mental  strength  into  thinking 
hard  about  the  writing  that  follows  the  process  of  extraction.  It  would 
be    unreasonable    to    expect    much    nice    discrimination    between    the 
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decisions  or  criticism  of  the  reasoning  of  the  opinions.  Still  less 
should  we  demand  careful  consideration  of  the  ways  in  which  the 
law  might  be  improved.  We  should  welcome  the  juice  as  it  comes 
from  the  press,  much  as  we  might  prefer  to  have  it  exposed  to  fermen- 
tation. 

If  a  law  school  teacher  who  goes  over  the  same  courses  year  after 
year,  who  gives  only  six  or  eight  lectures  a  week,  and  who  enjoys  a 
three  months'  summer  vacation,  can  as  a  rule  write  only  from  zero 
to  five  articles  a  year,  how  do  busy  practitioners  write  the  voluminous 
law  books  that  appear  so  persistently?  One  answer  is  that  the  text 
writers  usually  content  themselves  with  a  temperate  catalogue  of  the 
results  reached  by  the  courts,  and  energetically  refrain  from  the  more 
difficult  and  time-consuming  work  exemplified  by  the  creditable  law 
review  article.  The  well  settled  matters  are  set  forth  abundantly, 
and  striking  variations  are  noted;  but  the  hard  points  are  slurred  over, 
and  there  is  rigorous  economy  in  analysis  and  criticism. 

In  spite  of  such  obvious  limitations,  the  commercial  law  book 
thrives,  and  by  the  box-office  test  we  must  assume  that  it  fills  a 
genuine  want.  Lawyers  buy  it  and  courts  cite  it.  But  what  fun 
there  can  be  in  compiling  it  is  more  than  I  can  fathom.  And  I  am 
always  curious  to  know  just  how  the  work  is  done.  I  wish  the  writers 
would  tell  us  in  their  prefaces  how  many  of  the  thousands  of  cases 
cited  have  been  really  read,  how  much  of  the  work  was  done  by  a 
stenographer,  and  how  many  hours  of  genuine,  puzzled  thought  were 
spent  in  the  writing.  Authors  might  lighten  the  work  of  reviewers 
by  pointing  out  the  thoughtful  sections  in  bold-faced  type  in  the 
table  of  contents.  Thus  the  labor  of  turning  the  pages  would  be 
lessened.  In  the  works  of  such  men  as  Dillon,  Wigmore,  and  Piggott, 
the  stamp  of  an  able  and  active  mind  is  on  every  page.  But  the 
leaves  of  most  law  books  must  be  turned  for  some  time  before  they 
yield  anything  more  than  information. 

I  have  turned  a  good  many  of  Mr.  Nichols'  pages,  and  some  of 
them  I  have  read.  The  book  seems  to  me  a  careful  and  fairly  ex- 
haustive compilation.  In  the  spots  where  I  have  tested  it,  not  all 
the  references  in  the  footnotes  support  the  statement  in  the  text;  but 
none  of  them  contradict  it,  and  the  statements  are  correct.  The 
classification  is  excellent.  On  the  whole  the  book  appeals  to  me  as  a 
superior  work  of  its  kind.  On  many  matters  it  will  save  the  inquirer 
from  a  wearisome  search  of  the  digests.  It  will  be  a  great  help  to 
those  in  need  of  orientation  before  they  enter  on  the  special  inquiry 
which  their  projected  brief  calls  for.  I  have  come  across  nothing  that 
is  misleading  or  confused.  Judged  by  the  only  standards  which  it  is 
fair  to  apply,  Mr.  Nichols'  performance  is  highly  creditable.  But  I 
should  not  think  of  turning  to  him  for  refreshment,  for  light  on  legal 
methods,  for  helpful  appraisement  of  the  respective  merits  of  com- 
peting social  policies,  or  for  a  number  of  other  things  that  tempt  me 
to  read  many  law  review  articles,  even  when  the  topics  they  deal  with 
are  not  ones  in  which  I  have  any  especial  interest. 

Thomas  Reed  Powell. 

History  of  Economic  Legislation  in  Iowa.  By  Ivan  L.  Pollock. 
Iowa  City,  Iowa:     State  Historical  Society.     1918.    pp.  x,  386. 

This  volume  in  the  Iowa  Economic  History  Series  gives  a  general 
outline,  past  and  present,  of  the  enacted  legislative  measures  of  the 
State,  in  such  fields  as  transportation,  insurance,  banking,  conserva- 
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tion,  labor,  taxation,  and  agriculture.  Being  primarily  an  historical 
review,  it  does  not,  as  Professor  Pollock  himself  explains,  attempt  to 
treat  exhaustively  any  one  of  the  topics  of  legislation  discussed.  For 
this  very  reason,  however,  the  book  is  of  slight  use  to  the  student  of 
statute  or  administrative  law.  What  is  needed  for  the  lawyer  is  not 
a  mere  statement  of  the  pious  wishes  that  have  found  a  place  on  the 
statute  books,  but  a  close  analysis  of  each  type  of  legislation,  in  order 
to  determine  what  legislative  expedients  have  achieved  satisfactory 
results  in  their  influence  upon  the  life  of  the  state,  and  the  reasons 
that  determine  the  varying  effectiveness  of  the  different  forms  of 
administration  used.  Further,  in  order  to  make  such  material  of  use 
to  legislators  in  sister  states,  there  must  be  a  detailed  account  of  the 
statute  administrative  structure  and  any  judicial  reshaping  of  it, 
together  with  a  survey  of  the  ramifications  of  the  actual  administra- 
tive practice  and  devices  that  have  grown  up  under  the  law.  General 
principles  are  of  small  importance  compared  with  the  methods  used 
in  their  application.  Indeed,  the  distinction  between  principle  and 
details  as  made  by  legislators  and  political  scientists  is  as  faulty  as 
that  which  the  lawyer  makes  between  law  and  fact,  or  which  the 
legislative  draftsman  makes  between  form  and  substance,  or  which 
authorities  upon  conflict  of  laws  make  between  procedure  and  sub- 
stance. The  book  contains  copious  citations  from  Iowa  statutes  and 
presents  a  general  view  of  the  ideals  which  the  State's  legislators 
have  at  present  succeeded  in  formulating  in  the  field  of  economic 
legislation. 

Frederic  P.  Lee. 

The  League  of  Nations  and  Its  Problems.  By  L.  Oppenheim. 
London:     Longmans,  Green  &  Co.    1919.    pp.  xii,  84. 

The  League  of  Nations:  Today  and  Tomorrow.  By  Horace 
Meyer  Kallen.     Boston:     Marshall  Jones  Co.     1919.     pp.  xx,  181. 

Experiments  iv  International  Administration.  By  Francis  B. 
Sayre.     New  York:     Harper  &  Brothers.     1918.    pp.  201. 

The  idea  of  a  League  of  Nations  is  not  new.  As  early  as  1305,  an 
alliance  of  all  Christian  States,  with  a  court  of  arbitration  for  settling 
disputes,  was  proposed  by  Pierre  Dubois,  a  French  lawyer.  Similar 
projects  were  advocated  by  Henry  IV.  of  France,  Emeric  Crucee,  the 
Abbe  de  St.  Pierre,  and  William  Penn,  among  others,  and  the  close 
of  the  Napoleonic  wars  witnessed  the  efforts  of  Alexander  I.  of  Russia 
to  organize  a  Confederation  of  Europe.  As  a  result  of  the  recent 
world  conflict,  the  League  of  Nations  project  has  been  thrust  into  the 
forefront  of  public  discussion  and  the  statesmen  at  Paris  seem  about 
to  make  it  the  cornerstone  of  the  peace  settlement.  But  what  assur- 
ance is  there  that  their  efforts  will  not  prove  as  futile  as  those  of 
Czar  Alexander  a   century  ago? 

A  discussion  of  the  League  of  Nations  which  does  not  take  into 
account  these  earlier  schemes  and  the  causes  of  their  failure,  and 
which  does  not  point  out  the  existence  or  absence  of  new  elements, 
either  in  the  plan  itself  or  in  modern  conditions,  which  make  the 
establishment  of  a  League  possible  today,  is  obviously  incomplete. 
Yet,  in  much  of  the  recent  literature  on  the  subject,  there  is  a  notable 
lack  of  historical  perspective. 

To  Mr.  Oppenneim's  little  volume  this  criticism  does  not  apply. 
Although  the  discussion  is  confined  largely  to  general  principles,  the 
author's   conclusions  impress  one  as  being  the  result  of  much   study 
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and  careful  thought.  Mr.  Oppenheim  is  one  of  those  who  believe  that 
progress  comes  only  through  a  slow  and  orderly  process  of  growth.  He 
is  thoroughly  aware  of  the  difficulties  involved  in  the  League  of 
Nations  proposal,  and  he  warns  against  a  leap  in  the  dark  which  may 
result  in  a  bad  slip  backward.  Hence,  he  rejects  as  Utopian  the 
schemes  for  a  federal  state  and  an  international  police  force,  and  de- 
clares that  the  organization  of  the  League  must  be  sui  generis,  and 
must  be  based  upon  the  absolute  independence  of  its  member  states. 
The  present  day  movement  for  a  League  of  Nations  appears  to  him  as 
the  logical  culmination  of  a  process  of  historical  development  which 
began  with  the  Family  of  Nations,  four  hundred  years  ago,  and 
reached  its  highest  stage  in  the  two  Hague  Peace  Conferences.  The 
salient  point  in  the  author's  thesis  is,  that  the  League  of  Nations  must 
take  the  work  of  those  conferences  as  a  starting  point. 

Having  considered  the  aims  of  the  League,  Mr.  Oppenheim  proceeds 
to  sketch  a  plan  for  its  organization,  the  most  remarkable  feature  of 
which  is  the  unimportance  attached  to  the  administrative  functions 
and  the  emphasis  placed  upon  the  judicial  machinery,  which  is  outlined 
in  some  detail.  No  reason  is  assigned  for  this  contrast,  but  one  gathers 
the  impression  that  the  author  is  skeptical  of  success  on  the  adminis- 
trative side.  In  other  respects,  the  plan  resembles,  in  its  main  features, 
that  of  the  League  to  Enforce  Peace. 

In  the  organization  of  the  judicial  bodies,  the  author  has  employed 
a  device  for  giving  a  preponderance  of  influence  to  the  Great  Powers 
which  invites  a  comparison  with  the  plan  of  constituting  the  Body 
of  Delegates  and  the  Executive  Council  embodied  in  the  preliminary 
draft  of  the  League  of  Nations  Constitution  as  reported  to  the  Peace 
Conference.  The  International  Court  consists  of  one  judge  from  each 
state,  but  the  Permanent  Bench  for  hearing  appeals  is  composed  of 
twelve  or  fourteen  members,  half  of  whom  are  appointed  by  the  Great 
Powers.  The  Permanent  Council  of  Conciliation,  composed  solely  of 
representatives  of  the  Great  Powers,  is  a  striking  parallel  to  the  Execu- 
tive Council  in  many  of  its  functions. 

Mr.  Oppenheim's  book  contains  a  scholarly  analysis  of  the  problems 
involved  in  creating  a  League  of  Nations  and  offers  many  helpful 
suggestions  for  their  solution.  It  is  valuable  as  an  expression  of  the 
views  of  an  eminent  publicist  upon  a  question  of  great  current  interest. 

Where  Mr.  Oppenheim  treads  with  caution,  Mr.  Kallen  rushes  in 
headlong.  Approaching  the  problem  as  if  it  were  entirely  novel,  he 
is  apparently  unaware  of  the  many  pitfalls  to  be  avoided.  Although 
he  takes  President  Wilson's  "Fourteen  Points"  as  a  text  and  professes 
merely  to  formulate  "the  logical  ultimate  of  the  combination  of  Inter- 
Allied  peace-terms  and  the  existing  international  organization"  (p.  18), 
the  highly  imaginative  scheme  embodied  in  his  "protocol"  contains 
little  that  is  Wilsonian. 

A  study  of  the  "protocol"  fails  to  bear  out  the  author's  statement 
(p.  28)  that  it  "pays  due  and  close  regard  to  the  sovereignties  of 
states".  Actually  what  is  proposed  is  a  federal  state,  an  international 
government  with  extensive  powers,  including  the  power  to  tax,  to 
requisition  the  military  and  economic  resources  of  member  states  for 
enforcing  its  decrees,  the  sole  power  to  wage  war,  and  "whatever  powers 
are  necessary  to  carry  out  the  aims*of  the  League",  subject  to  certain 
limitations.  In  several  of  its  provisions,  the  "protocol"  closely  re- 
sembles the  Constitution  of  the  United  States,  for  example,  in  declaring 
(p.  20)  that  "International  law  shall  be  paramount  law  in  each  con- 
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stituent  state  in  all  matters  affecting  international  relations"  and  all 
inconsistent  treaties,  constitutions,  and  legislation  shall  be  null;  and  in 
prohibiting  (p.  25)  officers  of  the  League  from  accepting  national 
offices,  titles,  honors,  or  emoluments. 

In  treating  the  legal  and  governmental  aspects  of  the  problem, 
Mr.  Kallen  has  disregarded  some  rather  elementary  principles.  For 
instance,  in  providing  for  appeals  from  the  decisions  of  the  Inter- 
national Commissions,  which,  under  his  plan,  are  administrative 
bodies,  first  to  the  International  Court,  and  thence  to  the  International 
Council,  he  has  needlessly  confused  legislative  and  judicial  functions. 
It  is  as  if  appeals  were  allowed  from  our  Interstate  Commerce  Com- 
mission, first  to  the  Supreme  Court,  and  thence  to  Congress.  Again, 
the  provision  that  members  of  the  Commissions  shall  be  elected  by  the 
Council  upon  nomination  by  the  national  legislatures  violates  the  prin- 
ciple that  ministerial  positions  in  which  expert  qualifications  are 
required  should  be  appointive. 

Very  different,  both  in  matter  and  method,  is  Mr.  Sayre's  book, 
which,  as  its  title  indicates,  is  a  study  of  the  administrative  aspects  of 
the  League  problem.  It  is,  moreover,  an  intensive  study,  undertaken 
in  the  true  spirit  of  research,  and  bearing  the  earmarks  of  careful 
scholarship.  The  author's  purpose  is  not  to  formulate  an  original 
scheme  of  organization,  but  rather  to  show  what  has  already  been 
accomplished  in  the  field  of  international  administration. 

Three  types  of  administrative  organs  are  considered:  (1)  organs 
with  no  power  of  control,  such  as  the  Universal  Postal  Union;  (2) 
organs  with  power  of  control  over  local  situations,  such  as  the  Euro- 
pean Danube  Commission,  and  (3)  organs  with  power  of  control  over 
member  states,  such  as  the  International  Sugar  Commission.  In  some 
respects,  the  classification  is  open  to  criticism.  For  instance,  the 
Suez  Canal  Commission  seems  a  better  example  of  Type  I  than  of 
Type  II,  since,  as  the  author  himself  says  (p.  74),  "Its  only  powers  are 
to  'inform  the  Khedivial  Government  of  the  danger  which  they  have 
perceived,  in  order  that  that  Government  may  take  proper  steps  to 
insure  the  protection  and  the  free  use  of  the  canal' ".  Again,  the  fact 
that  the  European  Danube  Commission  includes  representatives  of 
non-riparian  states,  whereas  the  various  Rhine  commissions  represent 
only  riparian  states,  is  made  the  basis  for  differentiating  between  them 
and  citing  the  latter  as  examples  of  Type  III.  But,  since  the  Rhine 
commissions  have  power  rather  to  control  a  local  situation  than  to 
regulate  the  action  of  the  riparian  governments,  they  seem  more  prop- 
erly to  fall  within  the  second  group. 

The  author  has  made  a  painstaking  analysis  of  the  administrative 
machinery  of  each  organ,  and  of  the  external  conditions  affecting  its 
operation,  with  a  view  to  ascertaining  the  causes  underlying  its  suc- 
cess or  failure.  His  own  conclusions  as  to  the  lessons  to  be  drawn  are 
embodied  in  the  final  chapter,  in  which  he  states  (p.  147)  that  "very 
few  international  executive  organs  with  power  have  proved  successful. 
The  reason,  however,  is  not  to  be  sought  in  any  fundamental  impossi- 
bilities in  international  government.  The  true  explanation  lies  in  the 
fact  that  hitherto  nations,  loath  to  restrict  the  exercise  of  their  own 
sovereign  powers,  have  been  unwilling  to  accord  any  real  power  of 
control  to  an  international  body." 

One  cannot  read  Mr.  Sayre's  volume  without  becoming  profoundly 
impressed  with  the  difficulties  to  be  overcome  in  establishing  a  suc- 
cessful League  of  Nations.    One  need  not,  however,  conclude  that  such 
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a  result  is  impossible  of  achievement.  Certainly,  it  can  be  attained 
only  by  thoroughly  learning  and  heeding  the  lessons  of  history,  and 
by  studiously  avoiding  the  mistakes  which  have  frustrated  attempts  at 
international  organization  in  the  past. 

Selected  Articles  on  a  League  of  Nations.  Compiled  by  Edith 
M.  Phelps.  Second  Edition.  New  York:  H.  W.  Wilson  Co.  1919. 
pp.  xxxvi,  299. 

This  book  is  a  symposium  of  contemporary  public  opinion  on  the 
subject  of  the  League  of  Nations,  and  contains  a  careful  selection  of 
the  utterances  of  statesmen,  publicists,  university  professors,  editors, 
and  other  representative  men,  both  American  and  European,  so  ar- 
ranged as  to  indicate  the  development  of  the  League  idea,  as  well  as  its 
present  status.  A  brief  sketch  of  the  historical  background  is  added, 
together  with  the  programs  of  the  various  organizations  engaged  in 
promoting  the  movement  for  the  League  of  Nations. 
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THE    EQUITABLE    RIGHTS    AND    LIABILITIES    OF 
STRANGERS    TO    A    CONTRACT/ 

II. 

Rights  of  Strangers  to  the  Contract. 

Whatever  the  technical  difficulties  were  at  various  periods  in 
history  of  the  law  with  respect  to  the  transfer  of  a  legal  chose 
in  action,  equity  from  an  early  period  in  its  history  treated  the 
equitable  chose  in  action  as  freely  transferable  so  that  the  trans- 
feree might  enforce  the  claim  in  his  own  name.1  That  the  assign- 
ment of  the  equitable  chose  in  action  operated  so  as  to  effect  a 
complete  transfer  of  it  is  indicated  by  the  fact  that  courts  of 
equity  protected  the  assignee  and  enforced  such  claims  in  behalf 
of  the  assignor  when  transferred  to  a  volunteer.2  It  has  been 
argued  with  great  force  and  persuasiveness  that  the  rules  of  pur- 
chase for  value  should  be  applicable  to  the  transfer  of  the  equita- 
ble chose  in  action  with  respect  to  all  collateral  equitable  claims,3 
but  this  doctrine  has  found  only  a  very  limited  acceptance  in  judi- 
cial decisions. 

The  equitable  right  to  the  specific  performance  of  a  contract 
is  one  which,  therefore,  may  be  freely  assigned  unless  the  con- 
tract is  interpreted  to  be  one  entered  into  exclusively  for  the  per- 
sonal benefit  of  the  promisee,  in  which  case,  of  course,  equity  will 

*  The  first  part  of  this  article  was  published  in  the  April,  1918  issue  of 
the  Columbia  Law  Review. 

1  Donaldson  v.  Donaldson  (1854)  Kay  711,  1  Ames,  Trusts,  148,  n.  2; 
1  Harvard  Law  Rev.  9. 

2  Sloane  v.  Cardogan  (180S)  3  Sugden,  Vendor  &  Purchaser  (10th  ed.) 
Append.  66,  n.  1. 

3  1  Harvard  Law  Rev.  1. 
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not  do  violence  to  the  terms  of  the  contract  by  enforcing  it  in  be- 
half of  the  assignee.  Wherever  the  contract  is  bilateral  and 
executory  and  has  not  been  performed  by  the  promisee,  the  requi- 
sites of  the  mutuality  rule  must  be  satisfied.5  This  may  be  ac- 
complished by  joining  the  assignor  promisor  as  a  party  to  the 
litigation  or  by  tendering  performance  by  the  assignee.6  A  re- 
cent decision  has  denied  to  the  assignee  the  right  to  specific  per- 
formance on  the  ground  that  the  assignee  was  not  bound  by  the 
contract,7  but  this  is  an  obvious  misapplication  of  the  mutuality 
rule  since  performance  of  the  assignor's  contract  was  insured  by 
the  plaintiff's  tender  of  performance  in  his  bill  and  by  subjecting 
himself  to  the  jurisdiction  of  the  court. 

The  assignee  docs  not  become  bound  by  the  contract  merely 
by  acquiring  the  assignment,8  but,  on  the  other  hand,  he  may 
acquire  benefits  of  the  contract  not  directly  stipulated  for  or  in 
terms  transferred  by  the  assignment.  Thus,  the  assignment  of 
the  right  of  the  vendor  upon  an  executory  contract  of  sale  or  the 
endorsement  of  a  note  given  on  account  of  the  purchase  money  not 
only  transfers  to  the  assignee  or  endorsee  the  right  to  the  purchase 
money,  but  it  gives  him  the  benefit  of  the  res  in  the  hands  of  the 
vendor  as  security  for  the  purchase  money.9  This  result  follows, 
even  though  the  assignee  may  not  have  known  of  the  existence 
of  the  res  in  the  hands  of  the  vendor.  This  doctrine,  just  as  in 
the  case  of  the  like  doctrine  of  mortgage  law  that  a  transfer  of  the 
mortgage  debt  carries  with  it  an  equitable  claim  to  the  mortgage 
security,  seems  to  be  based  on  the  necessity  under  which  equity 
often  finds  itself  where  it  raises  a  constructive  trust  of  bestow- 
ing the  trust  res  on  the  most  meritorious  of  the  several  persons 
concerned.  The  vendor  is  equitably  entitled  to  hold  the  property 
sold  only  as  security  for  the  purchase  price.  The  vendee  is  enti- 
tled to  receive  the  property  only  on  payment  of  the  purchase 
price.  The  vendor  cannot  retain  the  property  except  as  security 
for  the  purchase  price.  The  vendee  has  no  right  to  receive  the 
property  until  he  has  paid  for  it.     In  any  case,  the  assignee  re- 

8  Wass  v.  Mugridge  (1880)   128  Mass.  394;  16  Columbia  Law  Rev.  443. 

6  17  Columbia  Law  Rev.  549. 

'Dittenfass  v.  Horsley  (1917)  177  App.  Div.  143,  163  N.  Y.  Supp.  626; 
17  Columbia  Law  Rev.  549;  see  also  Genevetz  v.  Feiering  (1910)  136  App. 
Div.  736,  121  N.  Y.  Supp.  392. 

8  Comstock  v.  Hitt  (1865)  37  111.  542  and  see  Ames,  Cases  in  Equity 
Jurisdiction,  141,  n.  1,  2. 

9  Graham  v.  McCampbell  (1838)  Meigs  52  and  see  Ames,  Cases  in 
Equity  Jurisprudence,  207,  n.  2. 
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ceives  the  benefit  of  the  security,  and  equity,  to  prevent  a  less 
meritorious  party  to  the  transaction  from  getting  the  property 
without  payment  of  the  purchase  price,  will  give  the  assignee  relief 
on  his  own  application.  The  result  is  that  the  assignee  may  not  only 
have  specific  performance  of  the  contract,  but,  when  performance 
is  impossible  because  the  vendee  is  unable  or  unwilling  to  per- 
form, equity  will  retain  jurisdiction  to  foreclose  the  security  and 
apply  the  proceeds  to  the  payment  of  the  vendor's  assignee.10 
It  is  upon  a  similar  principle  that  the  executor  or  administrator  of 
the  vendor  is  given  equitable  rights  to  have  the  contract  of  the 
vendee  specifically  performed  or  to  have  the  property  sold  and 
the  proceeds  applied  in  satisfaction  of  the  purchase  money.11 

It  is  sometimes  said  that  the  interest  of  the  vendor  or  of  the 
mortgagee  in  the  res  passes  to  the  assignee  of  the  purchase  money 
as  an  incident  to  the  assignee's  debt.12  The  assignee,  however,  does 
not  acquire  any  right  in  the  property  which  will  enable  him  to 
maintain  an  action  based  either  on  title  or  right  to  possession. 
His  right  is  purely  an  equitable  one  to  establish  a  lien.13  It  is 
generally  superior  to  that  of  the  attaching  creditor,14  and  may  be 
postponed  only  to  the  rights  of  bona  fide  purchasers  for  value.15 

If,  however,  the  vendor  sells  the  property  itself,  retaining  the 
claim  to  the  purchase  money,  the  rule  as  commonly  stated  that  the 
property  is  a  mere  incident  to  the  contract,  has  no  applica- 
tion, since  the  assignor  could  not  be  heard  to  set  up  an  equitable 
claim  to  the  property  which  he  had  sold  to  his  grantee.  When, 
therefore,  the  purchaser  is  an  innocent  purchaser  for  value,  he 
may  retain  the  property  both  against  the  contract  vendor  and  the 
contract  vendee.  If,  however,  he  is  not  an  innocent  purchaser, 
he  is,  upon  familiar  principles,  bound  to  convey  to  the  vendee, 
but  he  is  equitably  entitled  to  the  purchase  money  as  proceeds  of 
the  land  to  which  he  has  a  better  claim  in  equity  than  the  vendor 
who  by  his  sale  is  estopped  to  claim  either  the  land  or  its  pro- 

10  Supra,  footnote  9. 

11  13  Columbia  Law  Rev.  369. 

12  Jackson  v.  Bronson  (1822)  19  Johns.  325;  Ellison  v.  Daniels  (1840) 
11  N.  H.  274;  Peters  v.  Jamestown  Bridge  Co.  (1855)  5  Cal.  335;  Page  v. 
Pierce  (1853)  26  N.  H.  317. 

13  Jordan  v.  Cheney  (1883)  74  Me.  359;  Torrev  v.  Deavitt  (1881)  53 
Vt.  331  ;  Barrett  ct  al.  v.  Hinckley  (1888)  124  111.  32,  14  N.  E.  863. 

^Blackmer  v.  Phillips  (1872)  67  N.  C.  340;  1  Ames,  Cases  in  Equity 
Jurisprudence,  213. 

«  Young  v.  Guy  (1882)  87  N.  Y.  457,  semble. 
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ceeds  as  against  his  own  grantee.16  The  effect,  therefore,  of  a 
sale  of  the  land  to  a  third  person  under  an  existing  contract  of 
sale  by  the  vendor  is  in  its  practical  operation  an  equitable  assign- 
ment of  the  contract  right  to  receive  the  purchase  money,  and  the 
vendee  having  notice  of  the  transfer  of  the  subject  matter  of  sale 
will  pay  the  vendor  at  his  peril.  Such  a  payment,  although  a 
discharge  of  the  legal  obligation,  is  such  a  participation  by  the 
vendee  in  the  equitable  wrong  of  the  vendor  as  will  make  the 
vendee  liable  as  upon  a  tort  for  interference  with  the  equitable 
rights  of  the  vendor's  grantee.  These  rights  have  their  origin  in 
the  inequitable  conduct  of  the  vendee  in  attempting  to  appro- 
priate to  himself  the  proceeds  of  property  which  he  has  trans- 
ferred to  his  grantee  for  consideration. 

The  notion  that  rights  in  covenant  may  be  annexed  to  a  prop- 
erty right  and  pass  by  implication  to  transferees  of  the  property 
right  is  a  familiar  one  in  law.  Covenants  for  title  are  deemed  to 
pass  by  implication  on  conveyance  of  the  title  by  the  covenantee. 
Covenants  "touching  and  concerning"  a  leasehold  estate  pass  by 
implication  on  assignment  of  the  reversion  or  of  the  leasehold 
respectively  benefited  by  the  covenant,  and  notwithstanding  the 
doctrine  of  Spencer's  case  that  the  burden  of  restrictive  cove- 
nants does  not  "run"  when  there  is  no  relation  of  landlord  and 
tenant,  the  law  courts  found  no  difficulty  in  giving  to  trans- 
ferees of  the  dominant  estate  the  benefit  of  the  covenant.  There 
was,  therefore,  much  less  scope  for  equity  to  expand  the  law  in 
connection  with  the  running  of  the  benefit  of  such  covenants  than 
with  the  running  of  the  burden  under  the  doctrine  of  Tulk  v. 
Moxhay.17  The  legal  doctrine,  however,  was  hedged  in  by  tech- 
nical restrictions.  The  promise  to  be  annexed  to  the  land  and 
transferable  with  the  transfer  of  the  land  had  to  be  under  seal. 
It  could  be  annexed  only  to  legal  interests.19  The  transferee  had 
to  be  a  true  successor  to  the  covenantee.  A  sub-lessee  acquired 
no  interest  in  the  covenant  at  law.18a 

As,  however,  the  breach  of  a  restrictive  covenant  where  there 

16  Young  v.  Guy,  supra,  footnote  15.  The  principle  that  one  cannot 
claim  an  equitable  interest  in  property  which  he  has  sold  in  good  faith  was 
fundamental  in  the  law  of  uses.  Although  a  voluntary  feoffment  of  land 
raised  the  presumption  of  a  resulting  use  in  the  grantor,  this  presumption 
was  rebutted  and  no  use  could  be  raised  if  consideration  were  paid. 
Anonymous,  Brooke,  Feoffment  al  Uses,  pi.  54;  March's  Trans.  95. 

«  (1848)  11  Beav.  571. 

is  Onward  Bldg.  Society  v.  Smithson  [1893]  1  Ch.  D.  1,  12. 

"a  18  Col.  Law  Rev.  297,  n.  19. 
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is  a  dominant  estate  affects  the  use  and  enjoyment  of  the  domi- 
nant estate,  the  right  of  the  covenantee  has  a  unique  quality 
similar  to  the  right  in  a  contract  for  the  conveyance  of  land  which 
equity  will  specifically  perform.  Equity,  therefore,  has  jurisdic- 
tion to  restrain  the  breach  of  the  covenant  regardless  of  the 
amount  of  damage.19  It  is  not  surprising,  therefore,  that  the  law 
of  the  subject  has  been  developed  in  recent  times  almost  wholly 
in  the  courts  of  equity.  The  rule  governing  the  transfer  of  the 
benefit  of  the  restrictive  covenant  in  equity  may,  therefore,  be 
taken  as  the  rule  of  the  law  courts  except  that,  unlike  the  law, 
equity  ascribes  no  magic  to  the  seal,  and  a  simple  agreement  or 
indeed  an  implied  agreement  affecting  the  use  of  the  land,  may 
have  in  equity  all  the  efficacy  ascribed  by  courts  of  law  to  the 
sealed  instrument  and  may  be  annexed  to  the  dominant  estate  and 
pass  by  implication  to  the  transferee  of  the  land.20  The  restrict- 
ive covenant  or  agreement  in  equity  might  be  annexed  to  an 
equitable  interest21  and  the  benefit  of  the  restrictive  covenant  was 
also  held  by  the  court  of  equity  to  pass  to  a  lessee22  or  presumably 
to  one  acquiring  any  other  legal  or  equitable  interest  in  the  land 
or  in  the  use  and  enjoyment  of  the  dominant  tenement.23 

Where  the  true  interpretation  of  the  restrictive  covenant  is 
that  it  is  for  the  personal  benefit  of  the  covenantee  who  has  the 
use  and  enjoyment  of  neighboring  land,  there  is  no  basis  for  the 
implication  that  the  benefit  of  the  covenant  passes  with  the  trans- 
fer of  the  covenantee's  land.24  Where,  however,  the  enforce- 
ment of  the  covenant  necessarily  affects  the  use  or  enjoyment  of 
the  covenantee's  land,  and  the  covenant  is  not  by  its  terms  re- 

19  18  Columbia  Law  Rev.  34  and  see  note  23  infra. 

20Piggott  v.  Stratton  (1859)  1  DeF.  &  G.  *33:  Leader  r  Moody  (1875) 
20  Eq.  145;  Spicer  v.  Martin  (1888)  14  A.  C.  12;  see  note  in  45  L.  R.  A. 
(N.  S.)  964  and  see  generally  other  building  plan  cases  in  note  45  infra. 

21  Fairclough  v.  Marshall  (1878)  4  Ex.  D.  37;  Rogers  v.  Hosegood 
[1900]  L.  R.  2  Ch.  388.  At  law  tbe  benefit  of  the  covenant  can  be  annexed 
only  to  the  legal  estate.  Onward  Bldg.  Society  v.  Smithson,  supra,  foot- 
note 18. 

22  Take  v.  Gosling  (1879)  11  Ch.  D.  273;  cf.  Wright  v.  Burroughes 
(1846)  3  C.  B.  *685. 

23  When  the  benefit  of  the  covenant  runs  to  a  remainder  interest  in  a 
reversion,  the  remainderman  must  show  that  the  breach  of  the  covenant 
causes  him  actual  damage  in  order  to  secure  relief  in  equity.  Since  his 
personal  use  and  enjoyment  of  the  land  are  not  affected,  he  must  found  his 
claim  to  equitable  relief  on  actual  damage.  Johnstone  v.  Hall  (1856)  2  K. 
&  J.  414. 

"Master  v.  Hansard  (1876)  4  Ch.  D.  718;  Renals  v.  Cowlishaw  (1876) 
L.  R.  9  Ch.  D.  125. 
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stricted  to  the  personal  use  and  enjoyment  of  the  land  by  the 
covenantee,  there  is  basis  for  the  implication  that  the  covenant  is 
intended  to  benefit  the  successive  owners  of  the  land  and  that  it 
passes  with  the  land  into  the  hands  of  subsequent  grantees. 
Courts  of  equity  have  generally  held  that  the  transferee  of  the 
covenantee's  land  is  by  operation  of  law  vested  with  the  right  to 
enforce  the  covenant  against  the  original  covenantor  and  all  those 
claiming  under  him  except  those  to  whom  the  plea  of  purchase 
for  value  is  available.25  The  analogy  of  the  relationship  to  true 
easements  which  pass  by  implication  with  the  conveyance  of  the 
dominant  estate  is  obvious  and  has  given  rise  to  the  phrase 
"equitable  easement."  Although,  as  we  have  seen,  this  phrase  is 
misleading  when  applied  to  the  burden  of  the  restrictive  cove- 
nant,26 it  is  much  more  applicable  to  the  running  of  the  benefit 
of  the  restrictive  covenant,  since  the  notion  of  a  contractual 
restriction  for  the  benefit  of  the  dominant  estate  which  passes  by 
implication  with  the  transfer  of  the  land  accepts  and  applies  some 
of  the  most  characteristic  features  of  the  law  of  easements  appur- 
tenant. 

Until  the  decision  in  Rends  v.  Cowlishaw27  the  doctrine  that 
the  benefit  of  the  restrictive  covenant  passes  by  implication  with 
the  dominant  estate  just  as  a  common  law  easement  passes  seems 
to  have  been  fully  established.  In  that  case  an  owner  of  land 
conveyed  a  strip  of  land  bordering  on  a  reserved  right  of  way 
subject  to  a  covenant  against  building  within  a  certain  distance 
of  the  way.  All  buildings  on  the  land  conveyed  were  to  be  of  a 
certain  type  and  no  trade  was  to  be  carried  on  in  them.  The 
deed  contained  no  statement  that  the  restriction  was  for  the 
benefit  of  the  way  or  other  land  retained  by  the  grantor.     The 

25  Child  v.  Douglas  (1854)  Kay  560;  Western  v.  MacDermot  (1865)  1 
Eq.  499;  Manners  v.  Johnson  (1875)  1  Ch.  D.  673;  Peck  v.  Conway  (1871) 
119  Mass.  546;  Watrous  v.  Allen  (1885)  57  Mich.  362,  24  N.  W.  104; 
Erichsen  v.  Tapert  (1912)  172  Mich.  457,  138  N.  W.  330;  Schadt  v.  Brill 
(1913)  173  Mich.  647,  139  N.  W.  878;  Hartwig  v.  Grace  Hospital  (1917) 
198  Mich.  725,  165  N.  W.  827;  Coudert  v.  Sayre  (1890)  46  N.  J.  Eq.  386; 
Hays  v.  St.  Paul  Church  (1902)  196  111.  633,  635,  63  N.  E  1040;  Phoenix 
Ins.  Co.  v.  Continental  Ins.  Co.  (1882)  87  N.  Y.  400,  408;  Post  v.  Weil 
(1889)  115  N.  Y.  361,  22  N.  E.  145;  Clark  v.  Devoe  (1891)  124  N.  Y.  120, 
26  N.  E  275;  Booth  v.  Knipe  (1917)  178  App.  Div.  423,  165  N.  Y.  Supp. 
577;  Patterson  v.  Johnson  (1917)  181  App.  Div.  162,  168  N.  Y.  Supp.  161; 
Coughlin  v.  Barker  (1891)  46  Mo.  App.  54;  Clark  v.  Martin  (1865)  49  Pa. 
289;  Muzzarelli  v.  Hulshizer  (1894)  163  Pa.  643,  30  Atl.  291;  Ball  v.  Mil- 
liken  (1910)  31  R.  I.  36,  17  Atl.  789;  and  see  note,  1  Ames,  Cases  in  Equity 
165. 

26  18  Columbia  Law  Rev.  299  et  seq. 

27  (1876)  9  Ch.  D.  125. 
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reserved  plot  was  conveyed  by  the  covenantee  to  the  plaintiff 
without  any  formal  assignment  of  the  covenant  or  any  contract 
that  the  plaintiff  should  have  the  benefit  of  it.     Hall,  Vice-Chan- 
cellor, held  that  the  plaintiff  was  not  entitled  to  the  benefit  of 
the  covenant  since  there  was  no  formal  assignment  of  it  and  the 
covenant  had  not  been  formally  annexed  to  the  land  so  that  the 
benefit  of  it  could  be  deemed  transferred  to  the  plaintiff  by  virtue 
of  the  conveyance.    The  effect  of  this  decision  was  to  introduce  a 
new  element  into  the  law  on  the  subject,  which  was,  in  effect,  a 
principle  of  interpretation  of   restrictive  covenants.     The   mere 
fact  that  the  covenant  if  performed  would  necessarily  affect  the 
use  and  enjoyment  of  the  covenantee's  land  gives  rise  to  no  pre- 
sumption that  the  covenant  was  reserved  for  the  benefit  of  the 
covenantee's  land,  since  it  is  equally  consistent  with  the  inter- 
pretation that  it  was  reserved  for  the  benefit  of  the  covenantee 
personally     so     as     to     enable    him     to    deal    with    his    prop- 
erty more  advantageously.     From  this  it  would  follow  that  the 
grantee  of  the  covenantee  would  acquire  no  benefit  of  the  cove- 
nant unless  it  either  became  the  subject  of  the  bargain  and  was 
formally  assigned  to  his  grantee  or  was  in  some  way  annexed 
to  the  covenantee's  land  and  passed  with  it  by  implication  as  in 
the  case  of  a  true  easement.     A  point  of  difficulty  with  Hall,  Vice- 
Chancellor,  which  was  of  weight  in  inducing  this  conclusion  was 
the  fact  that  the  grantee  of  the  covenantee  had  no  knowledge  of 
the  covenant  and  the   fact  that  the  grantee  under  a   different 
interpretation  would  have  acquired  the  benefit  of  the  covenant 
which  was  not  the  subject  of  his  bargain  and  the  existence  of 
which  was  unknown  to  him.     The  similar  consequence   in  the 
analogous  case  of  easements  and  of  covenants  for  title  had  pre- 
sented no  difficulty  and  there  are  many  examples  in  English  law 
of  cases  where  the  buyer  has  acquired  the  benefit  of  an  easement 
or  covenant  for  title  of  which  he  knew  nothing  at  the  time  he 
took  his  conveyance,  and  in  a  later  case28  it  was  held  that  when 
the  benefit  of  the  covenant  is  once  annexed  to  land  it  passes  to 
subsequent  grantees  regardless  of  their  knowledge  of  the  exist- 
ence of  the  covenant.    The  effect  of  Rcnals  v.  Cowlishaw,  there- 
fore, was  to  create  a  middle  class  of  cases  between  those  where, 
on  the  one  hand,  the  covenant  is  purely  personal  and  not  in  any 
way  affecting  the   covenantee's  land,   and  those,   on   the  other, 
where  the  covenant  is  deemed  to  be  annexed  to  the  land.     In  this 
middle  class  of  cases  where  the  covenant  affects  the  covenantee's 

28  Rogers  v.  Hosegood  [1900]  L.  R.  2  Ch.  388. 
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land  but  is  deemed  not  to  be  annexed  to  it,  its  passing  with  the 
land  to  subsequent  grantees  will  depend  upon  the  voluntary  act 
of  the  covenantee  by  formally  assigning  it  or  in  some  manner 
annexing  it  to  the  land.  Annexation  may  be  effected  by  a  stipu- 
lation in  the  covenant29  that  the  covenant  shall  be  for  the  benefit 
of  the  covenantee's  land  and  all  of  those  acquiring  the  land,  and 
presumably  by  any  other  evidence  establishing  affirmatively  that 
the  covenant  was  intended  for  the  benefit  of  all  subsequent  own- 
ers. Conceivably,  the  benefit  of  a  covenant  not  originally  an- 
nexed to  the  land  of  the  covenantee  under  the  doctrine  of  Renals 
v.  Cowlishaw,  but,  nevertheless,  affecting  the  use  and  enjoyment 
of  the  covenantee's  land,  might  be  annexed  to  the  covenantee's 
land  without  ^fcrmal  assignment.  In  one  case30  the  annexation 
was  held  to  be  affected  by  the  covenantor  selling  the  land  under 
a  building  scheme  by  reference  to  a  map  which  embraced  the 
land  of  the  covenantee  although  there  had  been  no  building  plan 
when  the  covenantee  acquired  the  land. 

The  same  result  is  generally  reached  in  the  case  of 
building  plans  where  land  is  divided  into  plots  and  offered 
for  sale  under  a  single  restrictive  covenant.  The  benefit 
of  the  covenant  is  deemed  to  be  annexed  to  each  plot  and 
passes  by  implication  to  all  subsequent  takers.  The  practical  con- 
sequence of  the  doctrine  of  Renals  v.  Cowlishaw  is  that  the  cove- 
nantee who  reserves  a  restrictive  covenant,  there  being  no  build- 
ing plan  and  there  being  no  formal  stipulation  that  the  covenant 
is  for  the  benefit  of  the  covenantee's  land,  is  presumed  not  to 
have  taken  the  covenant  for  the  benefit  of  the  land  but  rather  for 
his  personal  benefit.  Such  a  doctrine  is  violative  of  the  gen- 
eral principle  that  one  is  presumed  to  intend  the  necessary  conse- 
quences of  the  act  which  he  stipulates  for  in  his  contract,  and 
has  little  to  commend  it  except  the  general  doctrine  followed  in 
many  jurisdictions  that  new  restrictions  upon  land  are  not  fav- 
ored. It  is  likewise  contrary  to  the  general  principle  that  a  grant 
shall  be  construed  most  strongly  against  the  grantor.  Renals  v. 
Cowlishazv  has  been  followed  in  the  English  courts31  but  it  is 
doubtful  how  generally  its  doctrine  has  been  accepted   in  the 

29  Supra,  footnote  28. 

3<>Nalden  &  Colleyers  Brewery  Co.  Ltd.  v.  Harman  (1900)  82  L.  T. 
594;  cf.  Child  v.  Douglas,  supra,  footnote  25. 

31  Kemp  v.  Bird  (1877)  5  Ch.  D.  974;  Nalden  &  Colleyers  Brewery  Co. 
Ltd.  v.  Harman,  supra,  footnote  30;  Reed  v.  Nickerstaff  [1909]  2  Ch.  305; 
Milburn  v.  Lyon  [1914]  2  Ch.  231. 
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United  States.  The  courts  of  most  states  have  not  recognized  the 
doctrine  although  the  case  has  often  been  cited  with  approval;32 
Massachusetts33  seems  to  have  accepted  the  doctrine;  there  are 
some  cases  in  New  Jersey  resting  avowedly  upon  it.34  The  courts 
of  Michigan  and  Rhode  Island35  have  expressly  repudiated  the 
doctrine. 

Where  a  common  grantor  conveys  several  plots  of  land  to 
different  grantees,  each  conveyance  containing  the  same  cove- 
nant, it  is  obvious  that  the  earlier  grantees  will  acquire  no  rights 
on  the  covenants  restricting  the  plots  conveyed  later,  under  the 
doctrine  of  implied  assignment36  although  the  later  grantees  will 
acquire  the  benefit  of  covenants  restricting  the  land  conveyed 
earlier.37  But  in  two  classes  of  cases  the  firsts  grantees  are 
allowed  in  equity  to  enforce  the  covenants  affecting  the  land  of 
the  later  grantees.  Thus,  where  the  common  grantor  of  land 
subject  to  restrictions  covenants  with  the  earlier  grantees  that  he 
will  make  like  restrictions  in  the  later  conveyances,  it  is  held 
that  the  earlier  grantees  may  enforce  the  covenants  in  the  other 
later  conveyances.38  The  same  result  is  reached  where  the  land 
is  sold  subject  to  a  general  building  plan  as  shown  on  a  map  or 
defined  in  the  general  terms  of  sale  indicating  that  the  entire  land 

32  Equitable  Society  v.  Brenner  (1896)  148  N.  Y.  661,  43  N.  E.  173; 
Korn  v.  Campbell  (1908)  192  N.  Y.  490,  496,  85  N.  E.  687. 

33Clapp  v.  Wilder  (1900)  176  Mass.  332,  57  N.  E.  692;  Webber  v. 
Landrigan  (1913)  215  Mass.  221,  102  N.  E.  460;  Hart  v.  Rueter  (1916) 
223  Mass.  207,  111  N.  E.  1045. 

Martin,  J.,  in  176  Mass.  332,  at  p.  339:  "It  may  be  admitted  that  it 
would  be  for  the  benefit  of  the  plaintiff's  land  to  have  the  condition  ob- 
served, but  the  real  question  is,  was  it  the  intention  of  the  grantor  that 
the  right  to  have  it  thus  observed  should  be  an  appurtenance  to  that  land?" 

34McNichol  v.  Townsend  (1908)  74  N.  J.  Eq.  618,  70  Atl.  965;  Ger- 
mania  Bldg  &  Loan  Ass'n  v.  B.  Fraenkel  &  Co.  (1913)  82  N.  J.  Eq.  459, 
88  Atl.  305;  Wootson  v.  Seltzer  (1914)  83  N.  J.  Eq.  163,  90  Atl.  701.  The 
courts  of  Maryland  appear  to  follow  the  doctrine  of  Renals  v.  Cowlishaw. 
Foreman  v.  Sadler's  Executors  (1911)  114  Md.  574,  80  Atl.  298. 

35  Ball  v.  Milliken  (1910)  31  R.  I.  36,  76  Atl.  789;  Watrous  v.  Allen 
(1885)  57  Mich.  362,  24  N.  W.  104;Erichsen  v.  Tapert  (1912)  172  Mich. 
457,  138  N.  W.  330;  Schadt  v.  Brill  (1913)  173  Mich.  647,  139  N.  W.  330. 

seSmithkin  v.  Smithkin  (1901)  62  N.  J.  Eq.  161,  48  Atl.  815;  Roberts  v. 
Scull  (1899)  58  N.  J.  Eq.  396,  43  Atl.  583;  Mulligan  v.  Jordan  (1892)  50 
N.  J.  Eq.  363,  24  Atl.  543;  Sharp  v.  Ropes  (1872)  110  Mass.  381;  Bourne  v. 
Boone  (1902)  94  Md.  472,  51  Atl.  396. 

87  See  note  25,  supra. 

ssElliston  v.  Reacher  (1908)  2  Ch.  374.  Parker,  J.,  doubted  whether 
the  right  of  a  plaintiff  in  the  mutual  covenant  or  building  scheme  cases 
rested  in  contract  because  the  first  purchaser  might  be  dead  at  the  time  the 
second  purchaser  acquired  his  interest  in  the  land. 
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included  within  the  plot  is  to  be  subject  to  and  benefited  by  the 
restrictions.39     In  these  cases  buyers  of  the  earlier  plots  cannot 
be  deemed  to  be  assignees  of  the  benefit  of  covenants  embodied 
in  deeds  of  a  later  date40  and  the  easy  explanation  usually  offered 
is  that  in  these  cases  of  land  divided  up  and  sold  subject  to 
mutual  covenants  or  subject  to  a  building  plan,  the  earlier  gran- 
tees are  allowed  to  sue  on  later  covenants  made  "for  their  benefit." 
It  has  also  been  suggested  that  the  later  covenants  were  taken 
by   the   covenantee   in    trust    for   the   earlier   grantees.     Indeed 
Knight-Bruce,  L.  J.,  held  that  the  common  grantor  was  a  neces- 
sary party  to  a  bill  to  enforce  the  covenant  in  an  action  brought 
by  an  earlier  grantee  against  a  later  one  on  the  theory  that  the 
covenantee  was  a  trustee   for  the  earlier  grantees.41     But  this 
doctrine  no  longer  represents  the  commonly  accepted  view  and 
the  common  grantor  cannot  maintain  a  bill  to  restrain  the  breach 
of  the  covenant  after  he  has  sold  off  his  land  on  the  theory  that 
he  is  a  trustee  of  the  covenant  for  the  benefit  of  earlier  grantees.42 
The  late  Professor  Ames  accounted  for  this  and  certain  other 
cases  where  a  grantee  is  allowed  to  enforce  a  covenant  of  which 
he  cannot  be  said,to  be  an  assignee  by  likening  the  person  entitled 
to  the  benefit  of  the  covenant  to  the  persona  designata  in  the  law  of 
negotiable  paper.43     But   it  may  well  be  doubted  whether  this 
analogy  will  hold  in  all  cases  in  those  jurisdictions  where  one  is 

39  Collins  v.  Castle  (1887)  36  Ch.  D.  243;  Barnum  v.  Richard  (N  Y. 
1840)  8  Paige  Ch.  *35l ;  Brouwer  v.  Jones  (1856)  23  Barb.  153;  Schmidt  v. 
Palisade  Supply  Co.  (N.  J.  1912)  84  Atl.  807;  DeGray  v.  Monmouth  Beach 
Club  House  Co.  (1892)  50  N.  T.  Eq.  329.  24  Atl.  388;  semble,  Hopkins  v. 
Smith  (1894)  162  Mass.  444,  38  N.  E.  1122. 

40  Obviously  an  action  could  not  be  maintained  on  them  at  law.  Kelsey 
v.  Dodd  (1881)  52  L.  J.  Ch.  D.  34,  38,  39. 

^Eastwood  v.  Lever  (1863)  4  DeG.  J.  &  S.  *114. 

"Washburn  v.  Downes  (1671)  Cas.  Ch.  212;  Keates  v.  Lvon  (1869)  4 
Ch.  *218;  Dana  v.  Wentwater  (1873)  111  Mass.  291;  Trustees  v.  Lynch 
(1870)  70  N.  Y.  440;  Baron  v.  Richard  (N.  Y.  1837)  3  Edw.  Ch.  96,  101; 
Hills  v.  Miller  (N.  Y.  1832)  3  Paige  254;  Western  v.  MacDermot  (1866) 
L  R.  1  Eq.  499;  Coudert  v.  Sayre  (1890)  46  N.  T.  Eq.  386,  19  Atl.  190;  but 
cf.  Riverbank  Co.  v.  Bancroft  (1911)  209  Mass.  217,  95  N.  E.  216.  Nor  can 
the  covenantee  release  the  covenant  after  he  has  parted  with  the  land,  so 
as  to  affect  the  rights  of  the  grantee.  Hopkins  v.  Smith,  supra,  footnote 
39;  Waters  v.  Collins  (N.  J.  Eq.  1895)  70  Atl.  984.  But  if  the  covenantee 
has  a  contractual  liability  to  his  grantee  for  non-performance  of  contract 
he  can  enforce  it.  Spencer  v.  Bailey  (1893)  69  L  T.  (N.  S.)  179;  cf. 
Patman  v.  Harland  (1881)    17  Ch.  D.  353. 

43  Ames,  Lectures  on  Legal  History,  381,  390.  "The  right  of  third  per- 
sons to  the  benefit  of  restrictive  agreements  is  the  result  of  the  equally 
just  and  equally  simple  principle,  that  equity  will  compel  the  promisor  to 
perform  his  agreement  according  to  its  tenor. 
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not  allowed  to  sue  on  the  contract  of  strangers  made  for  his 
benefit.  Thus,  if  the  land  were  divided  into  plots  and  sold  sub- 
ject to  restrictive  covenants  entered  into  avowedly  not  only  for 
the  benefit  of  the  purchasers  of  the  plots  but  for  the  benefit  of 
the  owners  of  neighboring  land,  such  neighboring  owners  would 
be  the  persona  designata  of  the  covenant.  But  such  authority  as 
there  is  indicates  clearly  that  in  a  jurisdiction  where  third  parties 
are  not  generally  allowed  to  sue  on  contracts  made  for  their  benefit, 
such  neighboring  owners  would  not  be  entitled  to  enforce  the 
restriction.44  With  the  present  attitude  of  the  courts  toward  the 
doctrine  of  consideration  and  the  disinclination  of  courts  to  widen 
the  scope  of  restrictions  on  land,  it  is  hardly  to  be  expected  that 
equity  will  give  to  the  persona  designata  of  a  restrictive  agree- 
ment who  is  not  in  privity  with  the  covenantor  or  covenantee 
rights  in  the  same  way  that  rights  were  given  to  the  payee  of 
negotiable  paper,  in  order  to  give  such  paper  currency  and  to 
conform  to  business  usage. 

There  is  a  much  simpler  explanation  of  the  rule  that  the 
earlier  grantee  is  equitably  entitled  to  the  benefit  of  the  covenant 
contained  in  the  later  grants  made  by  the  common  grantor,  and 
one  which  has  the  support  of  authority.  If  the  common  grantor 
after  having  made  one  grant  containing  a  restrictive  covenant 
pursuant  to  the  plan,  should  himself  thereafter  violate  the  re- 
striction, he  could  be  enjoined  by  his  grantee  from  the  threatened 
violation  on  the  basis  of  his  implied  promise  that  the  entire  plot 
should  be  subject  to  the  restriction.45  Indeed  the  buyer  of  a 
plot  sold  subject  to  a  building  plan  is  entitled  to  have  a  convey- 
ance expressly  covenanting  that  any  plots  not  sold  shall  be  sub- 
ject to  the  plan.40  All  subsequent  grantees  having  notice  of  the 
plan  would,  under  the  doctrine  of  Tulk  v.  Moxhay*7  be  subject 
to  the  like  restriction.  The  grantor  is  subject  to  the  restriction 
because  he  has  impliedly  undertaken  that  the  land  obtained  by 

44  Ex  parte  Richardson  (1807)  14  Ves.  Jr.  *184;  Edwards  Hall  Co.  v. 
Dresser  (1897)  168  Mass.  136.  46  N.  E.  420;  Hazen  v.  Mathews  (1903)  184 
Mass.  388,  68  N.  E.  838,  and  see  Elliston  v.  Reacher  [1908]  2  Ch.  374;  cf. 
Hays  v.  St.  Paul  M.  E.  Church  (1902)  196  111.  633,  63  N.  E.  1040.  In 
Illinois  a  sole  beneficiary  of  a  contract  may  sue  upon  it.  Lawrence  v. 
Oglesby  (1899)  178  111.  122,  52  N.  E.  945. 

45  Mackenzie  v.  Childers  (1889)  43  Ch.  D.  265;  Collins  v.  Castle,  supra, 
footnote  39,  at  p.  251  ;  Spicer  v.  Martin,  supra,  footnote  20;  semblc  Knight 
v.  Simmonds  [18961  1  Ch.  653,  aff'd  [1896]  2  Ch.  294;  Rowell  v.  Satchell 
[1903]  2  Ch.  212,  219. 

46  In  re  Birmingham  (1893)   1  Ch.  342. 

47  Supra,  footnote  17. 
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him  should  be  subject  to  it.  His  subsequent  grantees  are  like- 
wise subject  to  it  because  they  cannot  acquire  his  land  with  notice 
of  the  covenant  and  repudiate  the  obligation  affecting  it. 

Some  troublesome  questions  affecting  the  running  of  the 
benefit  of  the  restrictive  covenant  have  grown  out  of  the  subdi- 
vision of  a  single  plot  held  subject  to  a  restrictive  covenant.  Each 
purchaser  is  subject  to  the  covenant  in  an  action  brought  by  the 
original  covenantee  or  his  grantee  on  principles  already  consid- 
ered. But  may  a  covenantor  who  has  conveyed  away  a  part  of 
his  land  restrain  his  grantee  from  violating  the  restriction,  and 
may  the  grantor  likewise  be  subjected  to  the  restriction  at  the 
suit  of  his  grantee?  The  doctrine  of  implied  assignment  cannot 
here  be  invoked  since  neither  the  grantor  nor  his  grantee  would 
be  deemed  to  be  assignees  of  the  covenant  entered  into  by  the 
grantor,  for  the  grantor  cannot  be  deemed  to  be  both  the  cove- 
nantor and  covenantee.48  And  this  is  the  result  reached  very 
generally  where  no  building  plan  is  involved.49  Even  in  the  case 
of  a  building  plan,  the  English  courts  have  held  that  the  grantor 
cannot  enforce  his  own  restrictive  covenant  against  his  grantee  on 
a  part  of  the  plot  originally  held  by  him  subject  to  the  covenant 
where  he  had  reserved  no  right  on  the  restrictive  covenant  in  his 
deed  of  conveyance.50  To  allow  the  grantor  to  restrain  his 
grantee  under  such  circumstances  would  be  to  allow  him  to  dero- 
gate from  his  own  grant,  nor  would  the  grantee,  as  such,  acquire 
corresponding  rights  against  his  grantor,  merely  by  virtue  of  his 
acquiring  grant  of  a  part  of  the  grantor's  land.  But  a  new 
promise  by  the  grantor  to  the  grantee  that  the  land  retained  by 
him  should  be  subject  to  the  restrictive  covenant  may  be  enforced 
by  the  grantee  and  such  a  promise  may  be  implied  from  the  con- 
duct of  the  grantor  interpreted  in  the  light  of  the  surrounding 
circumstances.61 

48  See  comment  of  Page-Wood,  V.  C.  in  Whatman  v.  Gibson  (1838)  9 
Sim.  at  p.  *204  and  in  Child  v.  Douglas,  supra,  footnote  25;  see  also 
Parker,  J.,  in  Elliston  v.  Reacher,  supra,  footnote  38. 

49Beetem  v.  Garrison  (1917)  129  Md.  664,  673,  99  Atl.  897;  Western  v. 
MacDermot,  supra,  footnote  42;  Korn  v.  Campbell  (1908)  192  N.  Y.  490, 
85  N.  E.  687;  Wright  v.  Perimmer  (1916)  99  Neb.  447,  156  N.  W.  1060; 
Greene  v.  Creighton  (1861)  7  R.  I.  1 ;  Jewell  v.  Lee  (1867)  96  Mass.  145; 
Dana  v.  Wentworth  (1873)  111  Mass.  291;  Winfield  v.  Henning  (1870)  21 
N.  J.  Eq.  188,  contra. 

«°King  v.  Dickeson  (1889)  40  Ch.  D.  596.  But  in  Western  ^.MacDer- 
mot, supra  footnote  42  at  p.  507,  Lord  Romilly  expressed  the  opinion  that 
a  grantee  of  a  covenantor  under  an  antecedent  building  plan  of  a  part  of 
the  covenantee's  land  could  enforce  the  restriction  against  a  later  grantee 
of  another  part  of  the  covenantor's  land. 

51  Mackenzie  v.  Childers,  supra  footnote  45 ;  Spicer  v.  Martin,  supra 
footnote  45. 


RIGHTS  OF  STRANGERS  TO  THE  CONTRACT.  189 

In  this  country  a  number  of  courts  have  reached  the  con- 
clusion that,  in  the  case  of  ai  building  plan  where  a  covenantor 
has  subdivided  the  plot  held  by  him  subject  to  the  restriction, 
the  sub-grantees  may  enforce  the  covenant  against  each  other 
respectively  although  there  is  no  express  renewal  of  the  covenant 
in  the  deed.52  This  somewhat  startling  result  really  rests  on  the 
true  interpretation  of  the  covenant  when  it  is  the  basis  of  the 
building  plan.  If  the  real  meaning  of  such  a  covenant  is  that 
the  restriction  is  intended  to  be  imposed  on  every  part  of  the 
land  embraced  in  the  plan  for  the  benefit  of  every  other  part  of 
the  land  in  whosever  hands  it  may  come,  the  original  grantor 
who  has  offered  the  land  subject  to  the  plan  may  on  prin- 
ciples already  considered  be  deemed  impliedly  to  have  re- 
served the  covenant  for  the  benefit  of  all  those  who  may 
thereafter  acquire  an  interest  in  any  part  of  the  land  embraced 
in  the  plan.  He  would  then  become  trustee  of  the  covenant  for 
all  subsequent  purchasers  and  each  purchaser  as  he  acquired  an 
interest  in  any  part  of  the  restricted  property  would  become  enti- 
tled to  the  benefit  of  the  covenant  as  cestui  que  trust.  In 
Schrieber  v.  Creed53  Shadwell,  V.  C,  suggested  that  the  plaintiff 
in  order  to  enforce  restrictions  must  be  either  an  assignee  or  a 
cestui  que  trust. 

This  view  has  received  the  support  of  judicial  opinion  in 
some  other  cases.54  As  a  matter  of  procedure,  the  original  cov- 
enantee need  not  be  joined  as  a  party  in  a  suit  brought  by  one 
grantee  against  another,55  but  in  other  respects  the  notion  that  the 
original  covenantee  under  a  building  plan  is  a  trustee  of  the  re- 
strictive covenant  for  all  subsequent  grantees  including  the  grantee 
of  a  subdivision  of  a  single  plot,  conforms  to  recognized  legal 
doctrine  and  effectuates  the  intention  of  the  parties. 

Unless  this  view  be  accepted  as  affording  adequate  explana- 
tion of  the  doctrine  of  building  plan  restrictions,  then  the  law  of 
the  subject,  at  least  so  far  as  the  rights  inter  sc  of  the  grantee  of 
a  single  plot  subject  to  the  restriction  are  concerned,  must  be 
regarded  as  sui  generis. 

52Rorn  v.  Campbell  (1908)  192  N.  Y.  490,  85  N.  E.  687;  scmble,  Sum- 
ner v.  Baker  (1899)  80  Md.  494;Batchelor  v.  Hinkle  (1909)  132  App.  Div. 
620,  117  N.  Y.  Supp.  542;  Silberman  v.  Warlaub  (1907)  116  App.  Div.  869, 
872,  102  N.  Y.  Supp.  299;  cf.  Barney  v.  Everard  (1900)  32  Misc.  648,  67  N. 
Y.  Supp.  535. 

53  (1839)  10  Sim.  *33,  *40. 

5*See  Eastwood  v.  Lever  (1863)  4  DeG.  J.  &  S.  at  p.  *126;  Peek  v. 
Matthews  (1867)  3  Eq.  515,  at  p.  518. 

65  Supra,  footnote  42, 
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Reference  has  already  been  made  to  the  application  of  re- 
strictive covenants  to  personal  property56  and  obviously  wherever 
the  doctrine  is  applied  with  respect  to  the  running  of  the  burden 
of  the  covenant  or  agreement  it  should  be  applied  to  the  running 
of  the  benefit  in  an  appropriate  case.  Although  the  English 
courts  have  refused  to  extend  the  doctrine  to  chattels  they  have  in 
the  "tied  house"  covenants  so  far  regarded  the  business  of  the 
covenantee  brewer  as  equivalent  to  a  dominant  estate,  that  the 
burden  of  the  covenant  to  use  only  the  brewer's  beer  will  run 
against  all  subsequent  takers  of  the  servient  tenement." 

It  would  seem  to  follow  that  the  benefit  of  the  covenant 
might  be  annexed  to  the  business  and  pass  with  it  by  implication 
to  all  subsequent  takers.  This  seems  to  be  the  result  of  the  Amer- 
ican decisions  where  the  question  has  arisen;  restrictive  cove- 
nants have  been  taken  for  the  benefit  of  a  business  carried  on 
by  the  covenantee. 

The  English  cases  on  the  subject  give  rise  to  some  perplexity. 
In  these  cases  the  question  of  the  running  of  the  benefit  has 
usually  been  complicated  by  the  fact  that  the  covenantee  brewer 
is  also  the  mortgagee  or  lessor  of  the  covenantor. 

It  seems,  however,  to  be  settled  that  the  benefit  of  such  a 
covenant,  i.  e.,  to  buy  exclusively  the  beer  brewed  at  a  certain 
brewery  or  in  connection  with  a  certain  business,  does  not  pass 
to  an  assignee  of  the  reversion  who  does  not  also  acquire  the 
brewer's  business,  since  the  covenant  is  not  one  running  with 
the  reversion  ;58  and,  as  in  that  case  the  covenantee  retains  the 
benefit  of  the  covenant,59  he  should  be  allowed  to  enforce  it  for 
the  benefit  of  his  business.  It  has  been  held  that  the  benefit  of 
the  "tied  house"  covenants  will  pass  by  assignment  to  a  pur- 
chaser of  the  business  on  the  theory  that  the  covenant  is  for  the 
benefit  of  the  business,60  since  if  the  covenant  is  not  construed 
to  be  for  the  benefit  of  the  business  it  will  not  pass  with  it  even 

56  18  Columbia  Law  Rev.  309. 

57  John  Brothers  etc.  Co.  v.  Holmes  [1900]  1  Ch.  188;  Noakes  v.  Rice 
[1902]  A.  C.  24. 

58  But  cf.  Lord  Macnaghten  in  Noakes  v.  Rice  [1902]  A.  C.  24,  30;  see 
also  same  case  in  lower  court  [1900]  1  Ch.  219;  Doe  v.  Reid  (1830)  10 
B.  &  C.  849.  Such  a  covenant  may  be  annexed  to  the  reversion  as  when 
it  is  stipulated  that  the  lessor  shall  have  the  right  to  sell  the  lessee  such 
beer  as  he  shall  require  without  reference  to  any  particular  business  of  the 
lessor.  Clegg  v.  Hands  (1890)  44  Ch.  D.  503;  White  v.  Southend  Hotel 
Co.  [1897]  1  Ch.  767. 

"Birchford  v.  Parson  (1848)  5  C.  B.  *920. 

go  Manchester  Brewery  Co.  v.  Coombs  [1901]  2  Ch.  608,  619;  Tolhurst 
v.  Cement  Co.  [1903]  A.  C.  414;  and  see  Clegg  v.  Hands,  supra,  footnote 
58;  John  Brothers  etc.  Co.  v.  Holmes,  supra,  footnote  57. 
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by  express  assignment  of  the  covenant.61  Thus  it  would  follow 
that  the  covenant  for  the  benefit  of  the  business  would  pass  by 
implication,  not  to  the  assignees  of  the  reversion  as  such  but  to 
the  transferees  of  the  business.62 

A  study  of  the  "tied  house"  cases  indicates  clearly  enough 
that  on  principle  the  doctrine  of  the  running  of  the  benefit  of 
restrictions  is  applicable  to  personal  property  generally,  and  that 
the  benefit  of  the  restriction  will  pass  by  implication  with  the 
personal  property  to  be  benefited.  This  view,  however,  is  incon- 
sistent with  the  later  English  cases  which  tend  to  limit  the  doc- 
trine to  real  estate,63  where  there  is  a  dominant  tenement,64 — a 
tendency  which,  as  already  pointed  out,  has  had  an  unfortunate 
effect  on  the  development  of  law. 

It  has  become  the  fashion  to  speak  of  the  decadence  of  equity 
in  our  Anglo-American  system  of  jurisprudence.  In  matters 
of  procedure  there  is  undoubtedly  some  justification  for  such  a 
reference  to  the  equity  system,  since  we  no  longer  are  required 
in  most  jurisdictions  to  seek  equitable  relief  before  a  separate 
court  or  by  a  distinct  system  of  procedure,  and  we  everywhere 
witness  the  gradual  taking  over  of  equity  doctrines  by  courts  of 
law  wherever  distinctly  legal  procedure  will  admit  of  such  a 
process. 

But  the  history  of  the  development  of  the  law  of  restrictive 
covenants  and  agreements  since  Tulk  v.  Moxhay  in  1848  is  a 
typical  example  of  the  way  in  which  doctrines  developed  by  courts 
of  equity  continue  to  be  a  vital  force  in  our  law,  by  which  it 
retains  its  flexibility  and  adaptability  to  new  and  changing  con- 
ditions. It  shows  how  these  doctrines  mould  the  more  rigid  and 
unyielding  rules  of  law  so  as  to  make  effective  the  intention  of 
contracting  parties  and  conform  those  rules  to  the  economic 
needs  and  the  moral  standards  of  the  community. 

Consideration  of  the  ways  in  which  equity  has  extended  the 
rights  and  liabilities  upon  contracting  third  persons  will  lead  to 
the  conclusion  that,  as  an  effective  instrumentality  for  expanding 
and  developing  our  law,  equity  is  in  no  proper  sense  decadent, 
but  is  rather  a  vital  force. 

Harlan  F.  Stone. 

Columbia  Law  School. 

61  Kemp  v.  Baerselman  [19061  2  K.  B.  604. 

62  See  Lindley,  M.  R.  in  Birmingham  Breweries  v  Jameson  (1898)  78 
L.  T.  512,  514;  see  also  John  Brothers  etc.  Co.  v.  Holmes,  supra,  foot- 
note 57. 

63  See  18  Columbia  Law  Rev.  309. 

•*  See  London  County  Council  v.  Allen  [1916]  2  K.  B.  880. 
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The  modern  common  law  of  both  England  and  the  United 
States  has  plainly  sanctioned  an  unearned  surplus  and  declared 
legal  various  forms  of  monopoly  gain.  New  rights  have  been 
created  by  legalizing  scarcity  surpluses  derived  wholly  from  the 
growth  of  demand  and  goodwill.  Long  lists  of  opinions  have 
established  new  restraints  upon  trade  by  means  of  which  the 
value  of  -goodwill  has  been  increased,  capitalized,  and  made  to 
yield  great  gains.  Contractual  rights  have  been  used  to  establish 
social  and  legal  relations  that  afford  opportunity  for  accumulat- 
ing huge  unearned  increments, — relations  which  possess  essen- 
tially the  same  characteristics  as  private  property  in  land ;  and,  as 
they  afford  differential  advantages,  the  scarcity  surplus  is  not 
unlike  rent.  Individuals  prize  these  rights  because  they  give 
opportunity  to  secure  wealth  created  by  others,  and  their  value 
to  the  entrepreneur  is  in  proportion  to  the  amount  of  the  un- 
earned increment  thus  acquired  above  the  costs  of  production. 
These  rights  are  obviously  not  the  result  of  the  productive  efforts 
of  men,  but  permanent  opportunities  created  solely  through  the 
evolution  of  law.  The  contractual  surplus  of  the  exploiter  de- 
pends entirely  upon  the  trend  in  judicial  opinion  and  the  inability 
of  society  to  redress  its  wrongs. 

The  unearned  scarcity  surplus  exists  because  one  of  the  indi- 
viduals in  a  bargain  has  given  more  for  an  economic  good  than 
its  cost  plus  all  earned  profits.  Every  such  gain  is  obtained  at 
the  expense  of  the  consumer.  It  measures  in  every  instance  the 
surplus  utility  forced  from  him  by  stress  of  circumstances ;  and 
under  freely  competitive  conditions,  it  rises  and  falls  entirely  in 
harmony  with  the  variations  of  demand.  It  is  then  a  simple 
market  surplus,  and  is  therefore  termed  here  a  speculative  profit. 
In  judicial  opinions  the  term  "speculative"  embraces  not  only  this 
form  of  surplus  but  also  the  profit  of  efficiency,  because  at  times 
either  may  be  more  or  less  contingent  in  character.  However, 
these  different  returns  should  be  carefully  distinguished.  The 
former  is  a  pure  value  surplus,  while  the  latter,  though  some- 
times contingent,  is  nevertheless  the  reward  of  efficiency. 

Strangely  enough,  of  all  the  pure  value  surpluses,  only  specu- 
lative profit  and  rent  were  considered  legal  under  the  early  com- 
mon law.  The  market  surplus  was  always  a  variable  quantity; 
price  was  never  permanently  fixed  or  predetermined ;  and  the  law 
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compelled  buyer  and  seller  to  bargain  and  higgle  freely  with  each 
other.  In  fact,  English  courts  suppressed  the  unearned  surplus 
by  maintaining  equal  market  opportunities  for  both  buyers  and 
sellers.  As  late  as  1800  it  was  a  crime  to  speculate  in  the  neces- 
saries of  life  or  to  spread  rumors  for  the  purpose  of  enhancing 
prices.  The  essential  rights  of  both  sellers  and  consumers  to 
enjoy  a  free  and  open  market  are  presented  in  an  illuminating 
opinion : 

"God  forbid  that  this  court  should  do  any  thing 
that  should  interfere  with  the  legal  freedom  of 
trade.  In  support  of  it  the  law  has  declared,  and 
that  law  has  repeatedly  been  acted  upon,  that  to 
violate  the  freedom  of  trade  by  intercepting  com- 
modities in  their  way  to  market,  taking  them  from 
the  owner  by  force,  or,  which  is  the  same  thing, 
obliging  him  to  accept  a  less  price  than  he  demands, 
and  carrying  them  away  against  his  will,  or  com- 
mitting the  like  violation  upon  him  in  the  mar- 
ket, is  a  capital  offence,  for  which  men  have  for- 
feited their  lives  to  the  law ;  for  the  law  so  far  pro- 
tects the  freedom  of  trade  as  to  encourage  men  to 
bring  their  goods  to  market,  by  punishing  those 
who  by  acts  of  violence  deter  others  by  so  doing. 
But  the  same  law  that  protects  the  proprietors  of 
merchandize  takes  an  interest  also  in  the  concerns 
of  the  public,  by  protecting  the  poor  man  against 
the  avarice  of  the  rich ;  and  from  all  time  it  has 
been  an  offence  against  the  public  to  commit  prac- 
tices to  enhance  the  price  of  merchandize  coming 
to  market,  particularly  the  necessaries  of  life,  for 
the  purpose  of  enriching  an  individual.     *     *     * 

"That  law,  for  the  protection  of  those  who  are 
obliged  to  resort  to  market  for  the  purpose  of  pur- 
chasing, we  are  bound  to  administer,  as  well  as 
that  which  exists  to  protect  those  who  resort  to 
market  for  the  purpose  of  selling."1 

Stated  concisely,  it  was  formerly  against  public  policy  to 
demand  a  set  or  fixed  price.  Neither  could  prices  be  established 
by  agreement.  The  all-important  competitive  principle  protected 
alike  producer  and  consumer.  The  former  was  not  to  be  hin- 
dered in  marketing  his  goods  freely;  and  the  latter  was  to  have 
an  opportunity  to  purchase  commodities  at  a  fair  price.  The 
consumer's  rights  in  the  market  were  at  that  time  fully  as  im- 
portant as  those  of  the  seller;  and  to  maintain  proper  exchange 
values,  laws  were  at  one  time  enacted  against  engrossing,  regrat- 

1  King  v.  Waddington  (1800)  1  East.  143,  163  et  seq. 
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ing  and  forestalling.  A  fair  price  to  the  consumer  was  the  cus- 
tomary or  usual  value  of  a  commodity ;  and  this  ancient  rule, 
therefore,  made  the  exchange  price  depend  ultimately  upon  the 
constituent  elements  of  its  cost. 

American  courts  seem  to  have  largely  overlooked  the  case  of 
King  v.  Waddington,  but  other  English  decisions  were  relied 
upon  for  a  time  to  support  the  principle  of  free  competition. 
The  public  policy  of  a  free  and  open  market  was  given  support 
in  three  decisions.  In  People  v.  Fisher2  Chief  Justice  Savage 
said: 

"Combinations  and  confederacies  to  enhance  or 
reduce  the  prices  of  labor,  or  of  any  articles  of  trade 
or  commerce,  are  injurious.  They  may  be  oppres- 
sive, by  compelling  the  public  to  give  more  for  an 
article  of  necessity  or  of  convenience  than  it  is 
worth  ;  or  on  the  other  hand,  of  compelling  the  labor 
of  the  mechanic  for  less  than  its  value." 

Again,  he  says: 

"It  is  true,  that  no  great  danger  is  to  be  appre- 
hended on  account  of  the  impracticability  of  such 
universal  combinations.  But  if  universally  or  even 
generally  entered  into,  they  would  be  prejudicial  to 
trade  and  to  the  public ;  they  are  wrong  in  each  par- 
ticular case.  The  truth  is,  that  industry  requires 
no  such  means  to  support  it.  Competition  is  the 
life  of  trade."3 

Again,  in  Hooker  v.  Vandewater,4  it  was  stated : 

"That  the  raising  of  the  price  of  freights  for  the 
transportation  of  merchandise  or  passengers  upon 
our  canals  is  a  matter  of  public  concern,  and  in 
which  the  public  have  a  deep  interest,  does  not  admit 
of  doubt.  It  is  a  familiar  maxim,  that  competition 
is  the  life  of  trade.  It  follows,  that  whatever  de- 
stroys, or  even  relaxes,  competition  in  trade,  is  inju- 
rious if  not  fatal  to  it." 

In  a  similar  case  in  the  same  state  during  the  following  year 
a  like  decision  was  rendered  in  which  common  law  principles 
were  carefully  reviewed: 

"It  is  nothing  less,"  declared  the  court,  "than  the 
attainment   of   an   exemption   of   the   standard   of 


2  (N.  Y.  1835)  14  Wend.  9,  18. 

a  Ibid,  p.  19. 

*  (N.  Y.  1847)  4  Denio  349,  353. 
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freights,  and  the  facilities  and  accommodations  to 
be  rendered  to  the  public  from  the  wholesome  influ- 
ence of  rivalry  and  competition."5 

Furthermore,  to  the  objection  of  an  attorney  that  the  dealers 
in  a  particular  city  or  place  often  had  a  tacit  understanding  from 
day  to  day  as  to  the  price  of  a  commodity,  the  court  replied : 

"That  is  true,  and  it  is  not  necessary  to  inquire 
whether  such  a  system  might  not  be  carried  so  far, 
and  be  accompanied  with  such  circumstances  and 
regulations  as  to  render  it  unlawful."6 

The  articles  of  association  in  the  case  were  therefore  held 
to  be  illegal.  Mr.  Justice  McKissock  states  in  this  opinion  that 
the  articles  "unquestionably  contravene  public  policy,  and  are 
manifestly  injurious  to  the  interest  of  the  state."7  This  state- 
ment seems  to  contain  what  was  at  that  time  the  accepted  theory 
of  the  common  law.  But  this  principle  was,  however,  soon  to  be 
overthrown ;  and  an  old  English  case  furnished  the  necessary 
precedent  to  turn  judicial  opinion  and  to  secure  its  rejection  by 
American  courts. 

This  was  the  remarkable  case  of  Mitchell  v.  Reynolds* 
wherein  a  general  restraint  upon  trade  was  declared  to  be  illegal. 
It  was  emphasized  that  a  contract  not  to  trade  in  any  part  of 
England  was  void,  for  "it  can  never  be  useful  to  any  man  to 
restrain  another  from  trading  in  all  places,  *  *  *  unless  he 
intends  a  monopoly,  which  is  a  crime."9  Contracts  were  there- 
fore divided  at  this  time  into  those  which  work  a  general  re- 
straint of  trade  and  those  which  affect  it  to  a  less  degree. 

From  this  notable  case  may  be  traced  five  legal-economic 
principles  which  have  vitally  influenced  the  accumulation  of  the 
unearned  increment.  These  fall  naturally  into  two  groups.  The 
first  three  tend  to  restrict  competition;  the  last  two  tend  to  pre- 
serve it. 

I.  Voluntary  contracts  and  agreements  accompanied  with 
adequate  consideration  should  be  fully  protected  and  seldom  set 
aside.10     This  is   one   of  the  most  important  principles  of   the 

5  Stanton  v.  Allen  (1848)  5  Denio  434,  440. 

«  Ibid,  p.  442. 

7  Ibid,  p.  443. 

s  (1711)  1  Peere  Will  181. 

»Ibid,  p.  193. 

™Ibid,  p.  191,  5thly. 
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common  law.  It  guarantees  the  individual  right  of  contract, — 
that  is,  freedom  of  economic  action  within  a  prescribed  sphere. 
Freedom  of  contract,  then,  bears  an  important  relation  to  the 
competitive  principle;  for  as  the  right  of  contract  changes  so 
must  the  scope  of  the  competitive  principle.  Zealous  in  main- 
taining this  contractual  privilege,  the  former  competitive  principle 
has  been  largely  modified  by  state  courts  and  restraint  of  trade 
is  allowed  to  take  place  up  to  the  point  at  which  a  monopoly  is 
finally  established. 

II.  It  was  asserted  that  contracts  in  partial  restraint  of  trade 
may  prove  beneficial  to  the  community  by  eliminating  competi- 
tion or  reducing  the  number  of  enterprises.11  This  was  a  dis- 
tinct departure  from  the  ancient  competitive  principle  which  had 
long  served  to  nullify  or  to  check  restraints  upon  trade  and  com- 
petition. It  was  a  comment  that  was  taken  up,  however,  and 
emphasized  in  American  law  more  than  a  century  after  it  was 
made.  It  allows  combination  between  producers  for  the  express 
purpose  of  eliminating  competition ;  and  it  has  served  as  the 
basis  of  a  new  economic  principle  in  legal  opinions  which  has 
greatly  influenced  the  distribution  of  wealth. 

Freedom  of  trade  has,  in  part,  given  way  to  freedom 
of  contract.  The  competitive  principle  has  been  greatly 
restricted  by  American  courts ;  the  more  modern  interpret- 
ation of  "a  fair  price,"  due  to  the  spirit  of  commercial 
speculation,  tends  to  allow  the  entrepreneur  all  that  the 
trade  will  bear.  This  important  departure  from  ancient 
principles  is  due  largely  to  the  evolution  of  contractual  rights  in 
relation  to  the  exploitation  of  demand.  To  be  sure,  courts  of 
law  rigorously  protect  the  principle  of  public  policy  by  which 
the  welfare  of  the  state  is  preserved.  The  welfare  of  the  nation 
surmounts,  of  course,  the  rights  of  any  individual.  Yet  con- 
stant evolution  of  the  contractual  right  has  encroached  upon  the 
ancient  sphere  of  public  policy.  For  good  or  evil  the  former 
limits  of  public  policy  have  been  restricted  in  this  respect  and 
freedom  to  contract  has  been  greatly  enlarged.  Not  the  least 
important  factor  in  this  great  change  in  legal  reasoning  was  the 
ancient  case  of  Mitchell  v.  Reynolds,12  which  came  almost  a  -cen- 
tury prior  to  the  decision  of  King  v.  Waddington.13    Only  twenty- 

«  Ibid,  p.  191,  4thly. 
i2  Supra,  footnote  8. 
13  Supra,  footnote  1. 
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five  years  after  the  latter  case,  an  issue  relative  to  the  restraint 
of  trade  arose  in  a  Massachusetts  court.  A  certain  merchant  had 
agreed  to  relinquish  his  interests  in  the  boating  business,  to  give 
all  of  his  freight  to  a  particular  boatman  on  the  Connecticut 
river,  and  not  to  encourage  any  other  competitor.  After  review- 
ing in  part  the  discussion  of  restraint  of  trade  in  Mitchell  v. 
Reynolds,  Mr.  Justice  Welde  concluded  concerning  the  issue : 

"It  must  therefore  be  decided  on  general  princi- 
ples, rather  than  by  express  authority.  Whether 
competition  in  trade  be  useful  to  the  public  or  oth- 
erwise, will  depend  on  circumstances.  I  am  rather 
inclined  to  believe,  that  in  this  country  at  least,  more 
evil  than  good  is  to  be  apprehended  from  encourag- 
ing competition  among  rival  tradesmen  engaged  in 
commercial  concerns.  There  is  a  tendency,  I  think, 
to  overdo  trade,  and  such  is  the  enterprise  and  ac- 
tivity of  our  citizens  that  small  discouragements  will 
have  no  injurious  effect  in  checking  in  some  degree 
a  spirit  of  competition.  An  agreement  with  a 
tradesman  to  give  him  all  the  promisor's  custom  or 
business,  upon  fair  terms,  and  not  to  encourage  a 
rival  tradesman  to  his  injury,  can  hardly  be  consid- 
ered as  a  restraint  of  trade.  Certainly  it  is  not  such 
a  restraint  as  would  be  injurious  to  the  public,  for 
in  proportion  as  it  discourages  one  party  it  encour- 
ages another."14 

The  courts  of  New  York  soon  reversed  their  former  opinions 
and  other  states  likewise  took  up  the  new  economic  principle  that 
competition  may  be  restrained  when  injurious  to  trade.  In  1839 
a  large  combination  of  vessel  owners  which  had  driven  the  prin- 
cipal competitor  out  of  business  and  raised  the  rate  of  passenger 
fares  on  the  Erie  canal  was  declared  legal.  "Competition  in 
business,"  said  the  court,  "though  generally  beneficial  to  the  pub- 
lic, may  be  carried  to  such  excess  as  to  become  an  evil."15  In 
1851  an  association  of  warehousemen  and  mill  owners  formed 
for  the  purpose  of  depressing  and  controlling  the  price  of  wheat 
in  Milwaukee  was  held  good  on  the  same  ground.  The  court 
denied  that  competition  is  the  life  of  trade.  The  maxim  was 
condemned  in  no  uncertain  words : 

"It  is  in  fact  the  shibboleth  of  mere  gambling 

"Palmer  v.  Stebbins  (1825)  20  Mass.  188,  192  et  seq.;  also  quoted  in 
Whitney  v.  Slayton  (1855)  40  Me.  224,  230  et  seq. 

15  Chappel  v.  Brockway  (N.  Y.  1839)  21  Wend.  157,  164. 
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speculation,  and  it  is  hardly  entitled  to  rank  as  an 
axiom  in  the  jurisprudence  of  this  country."16 

In  1855  the  Supreme  Court  of  Maine,  following  the  opinion 
of  the  Massachusetts  court,17  referred  to  the  ancient  rule  against 
restraint  of  trade  as  follows : 

"This,  then,  is  not  the  country,  or  the  time,  when 
it  is  expedient  to  enforce  rigorously  the  ancient 
common  law  rule,  and  restrict  the  exceptions  to 
narrow  limits,  but  rather  to  give  the  latter  a  liberal 
construction."18 

In  all  the  early  cases  the  idea  that  limitation  of  competition 
is  good  for  trade,  seems  to  have  been  drawn  directly  from  the 
provisions  selected  here  from  the  opinion  in  Mitchell  v.  Reyn- 
olds.19 In  short,  this  famous  case  furnished  the  theoretical  basis 
of  a  most  important  economic  doctrine.  And  upon  the  Amer- 
ican courts  must  fall  the  responsibility  and  the  credit  for  per- 
petuating in  American  law  a  theory  that  needed  only  present 
economic  conditions  to  make  it  of  tremendous  importance.2 


20 


III.  It  was  asserted  that  the  owner  of  a  business  possesses 
a  legal  right  to  his  custom  or  goodwill  which  may  be  parted  with 
under  certain  conditions.21  Beginning  with  this  brief  opinion, 
the  increasing  importance  of  goodwill  has  gradually  influenced  the 
contractual  restraint  upon  trade  and  the  growth  of  the  unearned 
surplus.  Contracts  of  which  goodwill  constitutes  the  economic 
basis  of  trade  restraint  are  innumerable.  Furthermore,  the  eco- 
nomic and  legal  phases  of  goodwill  are  constantly  increasing  in 
complexity,  affording  an  ever-growing  opportunity  for  con- 
tractual restraint  and  the  accumulation  of  unearned  increments, 
Mr.  Justice  Story  has  broadly  denned  goodwill  as, 

"the  advantage  or  benefit  which  is  acquired  by  an 
establishment  beyond  the  mere  value  of  the  capital, 

16  Kellogg  v.  Larkin  (Wis.  1851)  3  Pin.  123,  150. 

17  Palmer  v.  Stebbins,  supra,  footnote  14. 

18  Whitney  v.  Slayton,  supra,  footnote  14,  at  p.  231. 

19  Supra,  footnote  8. 

20  Leslie  v.  Lorillard  (1888)  110  N.  Y.  519,  534,  18  N.  E.  363;  National 
Benefit  Co.  ■y.Union  Hospital  Co.  (1891)  45  Minn.  272,  47  N.  W.  806; 
Oakdale  Mfg.  Co.  v.  Garst  (1894)  18  R.  I.  484.  487,  28  Atl.  973;  U.  S.  v. 
Nelson  (1892)  52  Fed.  646,  647;  Slaughter  v.  Coal  and  Coke  Co.  (1904) 
55  W.  Va.  642,  649,  47  S.  E.  247. 

21  Mitchell  v.  Reynolds,  supra,  footnote  8,  at  p.  191,  4thly. 
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stock,  funds,  or  property  employed  therein,  in  con- 
sequence of  the  general  public  patronage  and  en- 
couragement which  it  receives  from  constant  or 
habitual  customers,  on  account  of  its  local  position 
or  common  celebrity,  or  reputation  for  skill  or 
affluence,  or  punctuality,  or  from  other  accidental 
circumstances  or  necessities,  or  even  from  ancient 
partialities  or  prejudices."22 

Yet  broad  as  this  definition  is,  it  is  largely  a  hasty  collection 
of  ideas,  without  proper  citations  from  legal  opinions.  It  does 
not  cover  the  subject  of  goodwill  so  as  to  give  us  a  clear  idea  of 
its  exact  nature  or  contents.  Indeed,  judicial  definitions  of 
goodwill  are  disappointing  because  there  is  really  no  scientific 
treatment  of  the  subject  from  an  economic  standpoint.  Courts 
have  defined  goodwill  almost  entirely  as  an  incident  of  the  pro- 
ductive process.  In  fine,  it  is  usually  treated  as  property  and  as 
an  essential  element  of  the  technical  process.  Certainly  there 
has  been  a  failure  to  study  goodwill  in  its  proper  relation  to 
wants  and  demand.  Because  of  this  fact,  contracts  have  been 
allowed  to  restrain  competition,  coerce  the  consumer's  goodwill, 
and  to  extract  from  the  public  an  unearned  surplus.  It  will 
therefore  be  necessary  to  point  out  briefly  how  these  methods  of 
legal  restraint  have  increased  and  rendered  permanent  the  profits 
of  goodwill. 

IV.  It  was  declared  that  contracts  in  general  restraint  of 
trade  tend  to  deprive  one  of  the  parties  to  it  of  his  livelihood  and 
the  state  of  the  services  of  a  useful  member.23 

V.  It  was  emphasized,  finally,  that  contracts  in  general  re- 
straint of  trade — as  excluding  one  from  trading  in  any  part  of 
England — tend  to  centralize  control  over  industry  and  to  create 
monopolies.24 

These  five  principles  are  of  great  pertinency  to  all  contracts 
in  restraint  of  trade  which  have  arisen  since  the  time  of  the  early 
Mitchell  case.  It  will  be  seen  at  once  that  whether  the  individual 
be  buyer  or  seller,  the  first  three  principles  have  served  to  in- 
crease both  his  contractual  rights  and  his  opportunities  to  limit 
competition.  The  last  two  principles,  on  the  other  hand,  stand 
out  as  important  checks  on  the  first  three.     But  even  here,  the 

22  Story  on  Partnership,  §  99. 

23  Mitchell  v.  Reynolds,  supra,  footnote  8,  at  p.  190,  2ndly. 
"Ibid,  p.  190,  2ndly;  193,  3rdly. 
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rigorous  enforcement  of  legal  remedies  against  restraint  of  trade 
has  been  gradually  relaxed,  and  these  two  principles  have  become 
greatly  modified.  Freedom  of  the  individual  to  contract  has 
seriously  interfered  with  the  ancient  competitive  regime;  and 
industry  has  been  forced  to  flow  in  artificial  channels. 

There  are  at  least  five  distinct  classes  of  agreements  which 
have  established  trade  restraints  and  rendered  more  or  less  per- 
manent the  profits  of  goodwill.  Upon  these  contracts  courts 
have  passed  important  opinions.  The  first  four  relate  especially 
to  the  entrepreneur's  rights  in  goodwill,  while  the  last  concerns 
more  particularly  the  advantages  of  efficiency  in  the  physical 
process  itself.  Of  course,  courts  of  law  have  often  included  also 
these  advantages  of  efficiency  in  goodwill. 

In  the  first  group,  the  custom,  patronage,  or  goodwill  of  a 
single  person  is  secured  by  contract  as  a  permanent  advantage 
of  a  certain  enterprise.  Consequently,  the  profits  from  this  form 
of  transaction,  if  expenses  remain  uniform,  become  fixed  and 
definite.  Where  litigation  has  arisen  under  this  form  of  agree- 
ment, the  first  three  principles  of  Mitchell's  case  have  worked  in 
harmony.  Freedom  of  the  individual  to  contract  was  perceptibly 
increased,  output  became  fixed,  and  competition  was  correspond- 
ingly restricted.  In  the  leading  case  on  this  question,  the  court 
could  see  no  evil  in  eliminating  competition,  but  on  the  contrary 
maintained  that  a  social  good  resulted.  Moreover,  it  was  stated 
in  positive  terms  that, 

"It  would  be  extravagant  to  suppose  that  any  one  by 
multiplying  contracts  of  this  kind,  could  obtain  a 
monopoly  of  any  particular  trade."25 

Obviously,  the  court  failed  to  note  that  just  such  contracts 
may  be  used  to  create  monopolies  and  that  they  are  fundament- 
ally wrong  from  an  economic  standpoint.  There  would  be  less 
objection  to  a  contract  which  provides  for  the  purchase  or  sale 
of  a  definite  quantity  of  goods,  leaving  all  persons  free  to  en- 
gage in  other  transactions.  But  this  form  of  agreement  is  an 
exclusive  contract.  It  usually  includes  all  of  a  vendor's  product 
or  all  of  a  buyer's  patronage,  and,  therefore,  lays  the  basis  of  an 
exclusive  privilege.  Goodwill  becomes  permanently  attached  to 
a  definite  enterprise.  In  fine,  this  privilege  becomes  a  differen- 
tial advantage  and  not  infrequently  the  means  of  securing  a 
coerced  unearned  gain  either  from  producers  or  consumers. 

25  Palmer  v.  Stebbins,  supra,  footnote  14,  at  p.  193. 
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To  be  explicit,  this  mode  of  contracting  has  been  used  as  a 
means  to  control  markets,  to  exploit  the  public,  and  to  secure  mo- 
nopoly advantages.  Thus  it  has  been  used  by  a  common  carrier 
to  secure  permanently  large  quantities  of  freight  traffic  in  return 
for  lower  rates.26  A  company  engaged  in  the  manufacture  of 
wall  paper  was  able  to  secure  a  contract  with  two  manufacturing 
machine  companies  by  which  the  latter  agreed  to  sell  their  ma- 
chines exclusively  to  it.27  Again  a  contract  offered  by  an  elec- 
tric lamp  combination,  providing  that  tungsten  lamps  were  to  be 
sold  only  to  jobbers  who  agreed  to  purchase  all  of  their  carbon- 
filament  lamps  from  the  company,  was  assumed  to  be  valid  al- 
though such  dealers  were  practically  compelled  to  purchase  three 
types  of  lamps  under  this  agreement.28  More  pointedly,  in  a 
suit  against  a  tobacco  manufacturer  who  had  discriminated  be- 
tween customers  by  selling  certain  products  at  a  lower  price  to 
those  who  would  not  handle  competing  goods,  the  court  was 
positive  that  the  tobacco  company  had  a  right  to  fix  the  prices 
and  the  terms  upon  which  it  would  contract  to  sell  them. 

"The  exercise  of  these  undoubted  rights,"  it  was 
declared,  "is  essential  to  the  very  existence  of  free 
competition."29 

In  referring  to  the  defendants,  the  court  said : 

"They  had  the  right  to  select  their  customers,  to 
sell  and  to  refuse  to  sell  to  whomsoever  they  chose, 
and  to  fix  different  prices  for  sales  of  the  same  com- 
modities to  different  persons.  *  *  *  There  was 
nothing  in  this  selection,  or  in  the  means  employed 
to  effect  it,  that  was  either  illegal  or  immoral."30 

In  fact  the  doctrine  that  it  is  legal  and  right  to  favor  exclu- 
sive dealers  has  been  approved  in  many  decisions,  and  only  re- 
cently have  courts  recognized  the  economic  importance  of  the 
exclusive  contract.31 

20  Wiggins  Ferry  Co.  v.  Chicago  &  Alton  R.  R.  (1881)  73  Mo.  389,  407. 

27  Continental  Wall  Paper  Co.  v.  Lewis  Voight  &  Sons  Co.  (1906)  148 
Fed.  939,  952. 

28  United  States  v.  General  Electric  Co.,  by  consent  decree  was  entered 
Oct.  12th,  1911,  in  the  Federal  District  Court  for  the  Northern  District  of 
Ohio. 

29Whitwell  v.  Continental  Tobacco  Co.  (1903)  125  Fed.  454.  461. 

™Ibid,  p.  461. 

31  For  example,  in  the  case  of  United  States  v.  Eastman  Kodak  Co. 
(1915)  226  Fed.  62,  65,  the  court  said,  "Monopolies  are  created  in  various 
ways,  and  may  constitute  partial  restraints  of  trade  which  of  themselves 
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Moreover,  where  the  supply  of  a  good  is  limited,  the  exclusive 
contract  has  often  become  in  the  hands  of  one  person  the  basis 
of  a  monopoly,  and  has  in  some  instances  been  declared  illegal. 
In  certain  counties  of  California,  the  price  of  lumber  for  the  year 
1881  was  controlled  by  securing  contracts  from  several  mills  for 
specified  amounts  of  output  which,  it  was  agreed,  should  consti- 

are  not  unreasonable,  and  contracts  or  combinations  creating  them  are  not 
necessarily  invalid.  The  statute  prohibits  only  such  monopolies  as  are  un- 
just and  unreasonable  restraints  of  trade."  Again,  this  federal  court  said 
in  relation  to  the  legality  of  exclusive  contracts:  "Defendants  argue  gen- 
erally that  manufacturers  have  the  legal  right  to  encourage  dealers  by 
extra  profits  or  by  other  fair  inducements  to  handle  their  goods  exclu- 
sively, that  such  an  arrangement  is  to  the  interests  of  both,  and  that  the 
Eastman  Kodak  Company  was  the  first  to  induce  stationers,  druggists,  and 
others  to  handle  photographic  goods  as  a  side  line.  All  this  and  more,  it 
may  be  conceded,  separated  from  other  acts,  might  furnish  no  ground  for 
holding  that  there  was  an  illegal  monopoly;  but  the  arbitrary  enforcement 
of  the  restrictive  conditions  by  the  establishment  of  a  system  of  espionage, 
and  the  keeping  of  records  of  violations  of  such  conditions,  with  a  view 
of  penalizing  such  dealers,  are  evidences  of  an  intention  to  promote  a 
monopoly."    Ibid,  p.  77  et  seq. 

A  strong  comment  upon  this  form  of  the  exclusive  contract  may  be 
found  in  the  Cream  of  Wheat  case.  In  the  opinion  of  Judge  Hough, 
"Numerous  individuals  and  corporations  have  been  enjoined  from  restrain- 
ing the  trade  of  other  people,  *  *  *.  But  never  before  has  it  been 
urged  that,  if  J.  S.  made  enough  of  anything  to  supply  both  Doe  and 
Roe,  and  sold  it  all  to  Doe,  refusing  even  to  bargain  with  Roe,  for  any 
reason  or  no  reason,  such  conduct  gave  Roe  a  cause  of  action."  Great 
Atlantic  &  Pacific  Tea  Co.  v.  Cream  of  Wheat  Co.  (1915)  224  Fed.  566, 
574.  In  the  Circuit  Court  of  Appeals,  to  which  the  case  was  carried,  Judge 
Lacombe  made  a  similar  statement.  "We  had  supposed,"  said  the  judge, 
"that  it  was  elementary  law  that  a  trader  could  buy  from  whom  he  pleased 
and  sell  to  whom  he  pleased,  and  that  his  selection  of  seller  and  buyer  was 
wholly  his  own  concern."  Great  Atlantic  &  Pacific  Tea  Co.  v.  Cream  of 
Wheat  Co.  (1915)  227  Fed.  46,  48. 

Other  examples  will  show  the  substantial  place  of  this  form  of  contract 
in  law.  In  Wilder  Mfg.  Co.  v.  Corn  Products  Co.  (1915)  236  U.  S.  165, 
173,  35  Sup.  Ct.  398,  the  Supreme  Court  of  the  United  States  sustained 
the  validity  of  an  exclusive  contract  between  a  glucose  manufacturer  and 
a  dealer  who  was  to  receive  a  percentage  of  the  profits  upon  condition 
that  he  dealt  exclusively  with  the  refining  company.  The  court  said : 
"But  we  can  see  no  ground  whatever  for  holding  that  the  contract  of  sale 
was  illegal  because  of  these  conditions."  On  the  other  hand,  an  exclusive 
contract  of  this  nature  was  declared  illegal  in  Texas.  By  this  agreement 
a  Mr.  Wood  obtained  six  tons  of  ice  a  day  at  $3.00  a  ton  "or  what  his 
trade  may  demand"  on  condition  that  he  "agrees  to  make  all  his  purchases 
from  the  first  party  during  the  term  of  this  contract."  Wood  v.  Texas 
Ice  &  Cold  Storage  Co.  (Tex.  1914)  171  S.  W.  497.  In  Butterick  Pub- 
lishing Company  v.  Fisher  (1909)  203  Mass.  122,  89  N.  E.  189,  an  exclu- 
sive contract  concerning  the  sale  of  patterns  was  condemned  by  a  Massa- 
chusetts court,  but  in  a  suit  brought  by  this  same  company  in  Wisconsin, 
the  contract  was  sustained.  Butterick  Publishing  Co.  v.  Rose  (1910)  141 
Wis.  533,  124  N.  W.  647.  In  like  manner  the  contract  of  a  trading-stamp 
company  in  Massachusetts  entered  into  with  dealers  on  condition  that  they 
would  not  use  trading  stamps  sold  by  any  other  company,  was  declarer! 
illegal,  Merchants  Legal  Stamp  Co.  v.  Murphy  (1915)  220  Mass.  281,  107 
N.  E.  968,  while  a  similar  contract  in  Texas  was  held  to  be  valid.  Forrest 
Photographic  Company  v.  Hutchinson  Grocery  Company  (Tex.  1908)  108 
S.  W.  768. 
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tute  their  total  sales  for  that  year.32  At  another  time  in  the 
same  state,  one  man  obtained  agreements  from  several  merchants 
to  furnish  him  with  a  definite  number  of  grain  bags,  as  he  should 
call  for  them,  at  a  fixed  price.  This  person  did  not  purchase  the 
bags,  it  will  be  observed,  but  because  of  the  nature  of  the  con- 
tract, he  was  able  to  prevent  the  owners  from  disposing  of  them, 
and  thus  he  controlled  the  selling  price.33  In  New  York  the 
Elmira  coal  market  was  dominated  through  contracts  similar  to 
the  previous  one,  which  became  the  means  of  regulating  the  ship- 
ment into  that  territory.34  Upon  the  preceding  facts,  the  agree- 
ments in  these  three  instances  were  declared  void  because  they 
were  used  primarily  to  enhance  prices  in  a  particular  region. 
Nevertheless,  for  the  time  being,  such  contracts  vested  both  par- 
ties to  them  with  the  unearned  surplus  profits  of  goodwill,  the 
amounts  of  which  depended  on  the  economic  pressure  of  compe- 
tition between  consumers.  And  it  should  be  borne  in  mind  that 
these  agreements  may  serve  to  restrict  trade  effectively  until 
some  dissatisfied  person  seeks  their  abrogation  by  means  of  a 
legal  remedy. 

In  the  second  class  of  contracts  bearing  on  this  subject,  the 
social  surplus  and  goodwill  of  a  certain  business  are  preserved 
and  enhanced  by  eliminating  both  active  and  potential  compet- 
itors. In  authoritative  opinions  on  this  form  of  restraint,  the 
first  three  principles  of  Mitchell's  case  again  occupy  a  promi- 
nent place.  Freedom  of  contract  is  further  enlarged ;  and  com- 
petition is  still  more  definitely  restricted.  Thus  where  one  indi- 
vidual bound  himself  by  deed  for  the  consideration  of  one  dollar 
not  to  run  a  stage  for  the  conveyance  of  passengers  between 
Providence  and  Boston,  the  contract  was  held  valid.  "The  pub- 
lick,"  it  was  said,  "appear  to  have  no  interest  in  this  question. 
If  the  plaintiff  did  not  run  his  stage,  the  defendant  might  run  a 
stage,  *  *  *  And  it  is  indifferent  to  the  publick,  which  of 
these  runs  a  stage."35  This  one  competitor  was  thus  effectually 
disposed  of.  A  similar  issue  occurred  in  Chappcl  v.  Brockway*9 
The  owner  of  a  packet  line  on  the  Erie  canal  had  been  forced 
out  of  business  through  the  combination  of  fifty  competitors  and 

32  Mill  &  Lumber  Co.  v.  Hayes  (1888)  76  Cal.  387,  18  Pac.  391. 

33  Pacific  Factor  Co.  v.  Adler  (1891)  90  Cal.  110,  27  Pac.  36. 
3*Arnot  v.  Pittston  and  Elmira  Coal  Co.  (1877)  68  N.  Y.  558. 
35  Pierce  v.  Fuller  (1811)  8  Mass.  223,  227. 

3«  (N.  Y.  1839)  21  Wend.  157. 
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compelled  to  sign  the  usual  contract  by  which  he  relinquished  the 
right  to  compete  as  a  common  carrier  on  that  canal.  The  judges 
were  well  aware  of  the  fact  that  the  first  company  had  appar- 
ently eliminated  this  single  competitor  for  the  purpose  of  raising 
its  passenger  rates.     Upon  this  exact  point  the  court  said : 

"Now,  this  is  nothing  more  than  the  usual  motive 
for  entering  into  such  contracts,  and  we  might  as 
well  declare  them  all  void  at  once,  as  to  give  way 
to  this  objection.  It  does  not  necessarily  follow 
that  the  public  was  injured,  because  the  price  for 
carrying  was  raised."37 

Again,  in  the  case  of  the  Old  Dominion  Company  of  the 
same  state,  this  view  was  reaffirmed,  but  it  was  made  clear 
that  when  such  agreements  in  restraint  of  competition  "threaten 
the  public  good  in  a  distinctly  appreciable  manner,  they  should 
not  be  sustained."  That  is  to  say,  the  suppression  of  competition 
in  itself  and  the  practical  control  of  an  economic  field  is  not  to 
be  questioned  until  the  public  good  is  threatened.40  In  these 
decisions  it  is  clear  that  certain  commercial  rivals  are  not  only 
driven  from  business  but  are  also  forced  into  contracts  which  bar 
them  forever  from  again  entering  that  particular  field.  In  other 
words,  the  evolution  in  legal  construction  here  works  steadily 
against  the  unsuccessful  rival  and  serves  to  preserve  the  increased 
profits  and  patronage  of  the  victorious  competitor.  The  result 
of  these  contracts  is  a  constantly  decreasing  number  of  compet- 
itors, and  as  such  rivals  are  eliminated,  the  goodwill  of  a  com- 
munity may  be  exploited  until  public  policy  demands  a  remedy. 
This  form  of  contract,  therefore,  becomes  in  many  instances  an 
instrument  to  preserve  effectively  the  business  of  the  more  suc- 
cessful entrepreneur  against  unfortunate  competitors. 

The  entrepreneur  may  increase  these  contractual  restraints 
until  his  legal  rights  amount  to  a  monopoly  of  the  productive 
processes.  Such  contracts  are  then  declared  illegal.  In  that 
case,  vanquished  competitors  are  freed  from  their  agreements 
and  may  again  enter  the  competitive  field.  But  the  exact  point 
at  which  outlawry  begins  is  not  always  plain.  Only  a  court  of 
law  can  determine  when  this  fateful  moment  has  arrived ;  and 
in  the  meantime  the  public  may  be  mulcted  in  proportion  to  their 
pressing  needs.  It  is  therefore  plain  that  the  evolution  of  this 
phase  of  the  right  to  contract,  especially  pertinent  in  its  relation 

37  Ibid.,  p.  164. 

40  Leslie  v.  Lorillard  (1888)  110  N.  Y.  519,  533,  18  N.  F    363. 


GROWTH   OF   UNEARNED   PROFITS.  205 

to  the  operation  of  the  legal  competitive  principle  and  the  rise 
of  the  unearned  increment,  calls  for  a  remedy  which  does  not 
depend  upon  so  uncertain  and  distant  a  verdict  as  that  of  any 
legal  tribunal. 

A  third  form  of  contract  sanctioned  by  the  courts  is  made  the 
basis  of  a  combination  between  entrepreneurs  who  seek  to  sup- 
press competition  between  themselves  and  to  regulate  the  price 
of  the  commodity  which  they  produce.  The  idea  that  competition 
is  the  life  of  trade  has  not  only  often  been  ridiculed,  but,  as  a 
matter  of  fact,  the  first  three  principles  of  Mitchell's  case  have 
found  expression  in  the  form  of  an  efficiency  monopoly  which 
certain  courts  have  already  recognized  as  legal.  It  may  be  de- 
fined as  a  co-operative  combination  which  suppresses  cutthroat 
competition,  but  at  the  same  time  does  not  establish  high  prices 
or  reap  excessive  profits.  It  has  been  held  in  England,  for  exam- 
ple, that  an  agreement  between  traders  to  keep  up  prices,  if  sub- 
ject to  reasonable  limitations  as  to  time  and  space,  is  enforceable 
by  injunction.41  It  has  also  been  decided  that  an  action  could 
be  maintained  on  a  contract  against  wholesale  traders  who  bound 
themselves  not  to  sell  below  a  specified  price  and  to  procure  a 
similar  agreement  from  certain  retailers.  The  court  was  of  the 
opinion  that  the  question  at  issue  was  merely  whether  or  not 
manufacturers  might  affix  what  terms  they  pleased  to  a  contract 
of  sale  of  their  own  commodities.42  A  still  more  advanced  posi- 
tion was  taken  in  Hilton  v.  Eckcrslcy,43  where  an  agreement  had 
been  entered  into,  by  which  all  the  master  manufacturers  in  a 
large  district  in  England  were  compelled  to  carry  on  their  trades 
for  a  certain  period  under  the  direction  of  the  majority,  even  to 
closing  their  factories  though  such  action  would  be  against  their 
own  individual  interests.  In  declaring  this  contract  not  illegal, 
English  courts  have  probably  taken  a  position  upon  the  vexed 
question  of  restraint  of  trade  fully  abreast  of  any  of  the  leading 
cases  on  this  subject  in  the  United  States. 

A  notable  example  of  the  efficiency  monopoly  in  the  United 
States  is  set  forth  in  the  case  of  United  States  v.  W'anslow**  in 
which  the  United  Shoe  Machinery  Company  also  maintained 
prices  by  means  of   exclusive  or  tying  contracts.     Mr.   Justice 

«  Cade  v.  Daly  [1910]  1  Ir.  306. 

"Elliman  v.  Carrington  [1901]  2  Ch.  275;  Garst  v.  Charles  (1905)  187 
Mass.  144,  72  N.  E.  839. 

«3  (1855)  6  El.  &  Bl.  47. 

**  (1913)  227  U.  S.  202,  33  Sup.  Ct.  253. 
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Holmes  explained  that  this  company,  formed  in  1899,  had  ceased 
to  sell  shoe  machinery  to  shoe  manufacturers. 

"Instead,  they  only  let  machines,  and  on  the  con- 
dition that  unless  the  shoe  manufacturers  use  only 
machines  of  the  kinds  mentioned  furnished  by  the 
defendants,  or  if  they  use  any  such  machines  fur- 
nished by  other  machinery  makers,  then  all  machines 
let  by  the  defendants  shall  be  taken  away.  This 
condition  they  constantly  have  enforced."45 

As  to  the  exact  nature  of  the  combination,  he  said : 

"On  the  face  of  it  the  combination  was  simply 
an  effort  after  greater  efficiency.  The  business  of 
the  several  groups  that  combined,  as  it  existed  be- 
fore the  combination,  is  assumed  to  have  been  legal. 
The  machines  are  patented,  making  them  is  a  mo- 
nopoly in  any  case,  the  exclusion  of  competitors 
from  the  use  of  them  is  of  the  very  essence  of  the 
right  conferred  by  the  patents,  Paper  Bag  Patent 
Case  210  U.  S.  405,  429,  and  it  may  be  assumed  that 
the  success  of  the  several  groups  was  due  to  their 
patents  having  been  the  best."48 

An  efficiency  monopoly  formed  by  agreement  must  depend  in 
a  large  measure  for  its  legality  upon  the  fact  that  potential  com- 
petition still  exists.  By  way  of  illustration,  we  may  select  from 
the  state  of  Wisconsin  a  case  in  which  twelve  warehousemen 
bound  themselves  to  give  to  the  proprietors  of  six  flour  mills 
"full,  absolute  and  uninterrupted  control  of  the  Milwaukee  wheat 
market"  so  far  as  they  were  able  to  do  so.  It  was  pointed  out 
by  the  court  that  the  parties  to  the  contract  could  not  possibly 
have  intended  to  form  a  monopoly ;  for  "all  the  rest  of  Wisconsin 
was  an  open  and  unrestricted  market  for  the  sale  of  wheat."47 
Following  this  tendency  in  law,  it  was  decided  by  the  Supreme 
Court  of  Texas  in  1893  that  an  agreement  between  two  or  more 
insurance  companies  to  insure  their  rates  was  in  a  general  sense 
a  combination  in  restraint  of  trade,  but  that  the  words  "restric- 
tions in  trade"  to  be  found  in  the  state  statutes  did  not  apply  to 
the  case.48  Again,  three  of  four  competing  companies  in  New 
England  by  combining  their  interests  were  able  to  double  the 
value  of  their  stock;  but  it  was  decided49  that  a  monopoly  was 

« Ibid.,  p.  216. 
*«Ibid.,  p.  217. 

47  Kellogg  v  .Larkin  (Wis.  1851)  3  Pin.  123,  145. 

48  Insurance  Co.  v.  State  (1893)  86  Tex.  250,  24  S.  W.  397. 
4»Oakdale  Mfg.  Co.  v.  Garst  (1894)  18  R.  I.  484,  28  Atl.  973. 
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not  formed  because  the  field  of  competition  was  open  to  others. 
The  court  found  a  strong  precedent  for  its  decision  in  Skrainka 
v.  Scharringhansen.50  In  the  latter  case  the  representatives  of 
twenty-four  stone  quarries  of  St.  Louis  formed  an  agreement 
in  1878  to  fix  a  uniform  price  for  their  output  and  to  secure  a 
fair,  proportionate  sale  of  the  product  of  each  enterprise.  This 
contract  was  held  good  "because,  if  competition  reaches  such  a 
point  that  goods  cannot  be  sold  at  living  prices,  many  manufac- 
turers must  be  driven  out  of  business."51 

Clear  it  is,  however,  that  a  contrary  tendency  has  appeared  in 
American  law.  Under  a  similar  agreement  in  New  York,  the 
manufacturers  of  stone  in  1900  found  a  court  of  that  state  op- 
posed to  the  doctrine  of  potential  competition.     The  facts  went  to 

show  that  the  operators'  profits  here  were  practically  nominal 
and  that  they  had  combined  for  exactly  the  same  purpose  as  the 
manufacturers  of  stone  in  St.  Louis.  The  court,  however,  was 
fully  aware  of  the  dangers  of  a  monopoly  and,  therefore,  con- 
sidered the  contract  inimical  to  the  welfare  of  both  the  producer 
and  the  consumer.52  This  New  York  decision  represents  the  more 
recent  interpretation  of  the  common  law  principle  against  com- 
binations in  restraint  of  trade ;  for  it  is  enough  in  several  states 
to  condemn  an  agreement  as  illegal  if  it  is  of  such  character  that 
there  is  a  likelihood  of  its  being  used  to  enhance  prices.53  This 
seems  to  be  the  most  hopeful  recent  evolution  in  this  common  law 
principle.  But  the  latter  cannot,  however,  be  depended  upon  as 
an  effective  remedy  against  the  accumulation  of  monopoly  gains; 
for  it  may  not  be  to  the  interest  of  any  member  of  the  combina- 
tion to  repudiate  his  contract  and  withdraw  from  the  association. 
Theoretically  the  monopoly  under  this  new  interpretation  might 
dissolve  automatically  by  the  withdrawal  of  discontented  parties, 
but  it  is  plain  that  the  public  could  not  depend  upon  this  as  a 
natural  course  of  things.  The  legal  principle  is,  therefore,  still 
impotent,  and  it  is  plain  that  even  with  the  most  recent  common 
law   interpretation,   monopolies   of   a   very   dangerous   character 

bo  (1880)  8  Mo.  App.  522. 

51  Ibid.,  p.  525. 

szCummings  v.  Union  Blue  Stone  Co.  (1900)  164  N.  Y.  401,  58  N.  E. 
525. 

s3  Salt  Co.  v.  Guthrie  (1880)  35  Ohio  St.  666;  State  v.  Standard  Oil 
Co.  (1892)  49  Ohio  St.  137,  30  N.  E.  297;  State  v.  Eastern  Coal  Co.  (1908) 
29  R.  I.  254,  70  Atl.  1;  People  v.  North  River  Sugar  Refining  Co.  (1889) 
3  N.  Y.  Supp.  401 ;  U.  S.  v.  Am.  Tobacco  Co.  (C.  C.  1908)  164  Fed.  700; 
Mowing  Co.  v.  Hardware  Co.  (1906)  75  S.  C.  378,  55  S.  E.  973. 
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may  be  discovered  in  either  England  or  the  United  States  against 
which  there  is  as  yet  no  direct  remedy.64 

The  fourth  form  of  contract  appears  when  the  entrepreneur, 
in  disposing  of  his  business,  virtually  restrains  himself  from 
again  entering  that  particular  occupation.  As  his  custom  or  pat- 
ronage may  be  of  large  value,  it  is  patent  that  the  universal  re- 
straint which  he  is  able  to  place  upon  himself,  renders  more  val- 
uable the  goodwill  so  alienated.  The  recognized  rule  which  gov- 
erns this  restriction  provides  that  if  the  restraint  is  not  greater 
than  sufficient  to  protect  the  interests  of  the  purchaser,  it  is  not 
unreasonable.  This  rule  of  reason  was  well  enunciated  in  the 
English  case  of  Homer  v.  Graves,55  and  seems,  moreover,  to 
have  been  received  with  general  approval.  But  unfortunately 
there  is  a  general  division  among  the  courts  of  our  various  states 
relative  to  its  construction  and  application. 

In  the  first  place,  in  the  greater  number  of  states,  the  rule  of 
public  policy  is  taken  as  limiting  the  right  of  a  person  to  alienate 
the  goodwill  of  his  own  business ;  and,  at  the  same  time,  the  last 
two  principles  of  Mitchell's  case  have  served  to  check  restraint 
upon  trade.  In  harmony  with  the  fourth  principle,  the  individual 
may  not  bar  himself  from  again  entering  into  the  same  business 
within  the  state.  A  broader  interpretation  of  the  term  "reason- 
able" would,  it  is  said,  deprive  the  seller  of  his  livelihood  and  the 
state  of  the  services  of  a  useful  member.  "It  is  against  the  policy 
of  the  state,"  declared  the  Supreme  Court  of  Illinois,  "that  a 
citizen  shall  not  have  the  privilege  of  pursuing  his  lawful  occu- 
pation at  some  place  within  its  borders,  but  must  leave  the  state 
in  order  to  support  himself  and  family."56  The  orthodox  prin- 
ciple was  also  adopted  in  Ohio.  A  manufacturer  had  restrained 
himself  by  covenant  from  making  a  particular  kind  of  candle  any- 

"*  Cousins  v.  Smith  (1807)  13  Ves.  Jr.  542;  Ladd  v.  The  S.  C  P.  &  M. 
Co.  (1880)  53  Tex.  172;  Seelingson  v.  Taylor  Compress  Co.  (1882)  56 
Tex.  219. 

55  (1831)  7  Bing.  *735.  Chief  Justice  Tindal  said,  "we  do  not  see  how  a 
better  test  can  be  applied  to  the  question  whether  reasonable  or  not,  than 
by  considering  whether  the  restraint  is  such  only  as  to  afford  a  fair  pro- 
tection to  the  interest  of  the  party  in  favour  of  whom  it  is  given,  and  not 
so  large  as  to  interfere  with  the  interest  of  the  public.  Whatever  restraint 
is  larger  than  the  necessary  protection  of  the  party,  can  be  of  no  benefit 
to  either,  it  can  only  be  oppressive;  and  if  oppressive,  it  is,  in  the  eye  of 
the  law,  unreasonable.  Whatever  is  injurious  to  the  interest  of  the  public 
is  void,  on  the  ground  of  public  policy,"  at  p.  743. 

se  Union  Strawboard  Co.  v.  Bonfield  (1901)  193  111.  420,  61  N.  E.  1038; 
see  Linn  v.  Sigsbee  (1873)  67  111.  75;  Hursen  v.  Gavin  (1896)  162  111. 
377,  44  N.  E.  735;  Lanzit  v.  Sefton  Mfg.  Co.  (1900)  184  111.  326,  56  N.  E. 
393. 
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where  in  the  United  States.  The  contract  prohibited  the  indi- 
vidual, of  course,  from  engaging  in  that  pursuit  with  which  he 
was  most  familiar.  It  was  said  "the  general  effect  must  be,  more 
or  less  to  encourage  idleness,  and  affect  the  price  of  such  things 
as  had  been  produced  by  his  labor."57  The  economic  argument 
has,  however,  been  given  more  prominence  in  Kentucky.  Such 
contracts  are  condemned  on  the  ground  that  they  destroy  compe- 
tition, injure  industry,  create  exclusive  privileges,  and  build  up 
monopoly.58  The  context  of  these  decisions  make  it  plain  that 
the  interpretations  given  to  these  contracts  were  drawn  largely 
from  the  early  English  common  law  doctrine,  and  that  they  coin- 
cide in  the  main  with  certain  similar  opinions  rendered  by  the 
English  courts.69 

In  the  second  place,  the  great  cleavage  at  this  point  in  judicial 
interpretation  is  seen  when  we  turn  to  the  later  cases  in  England, 
New  York,  Rhode  Island,  and  Massachusetts.  The  area  and 
time  of  restraint  in  the  sale  of  a  business  has  not  been  confined 
within  state  boundaries ;  and  obviously  the  profits  of  goodwill 
have  by  this  means  been  greatly  increased. 

In  the  early  history  of  the  orthodox  doctrine,  English  jurists 
had  declared  that  it  was  impossible  to  take  away  a  man's  trade 
by  contract  for  all  time.  Nevertheless,  after  a  long  list  of  sim- 
ilar cases,  the  limits  of  restraint  affecting  goodwill  were  relaxed. 
In  Rousillon  v.  Rousillon60  a  contract  which  precluded  the  defend- 
ant from  engaging  in  the  sale  of  champagne  without  limit  as  to 
territory  was  declared  not  unreasonable.  In  Jones  v.  Lees61  the 
objection  was  entered  that  the  restraint  in  the  contract  extended 
to  all  England,  but  Judge  Bramnell  replied  that  so  did  the  privi- 
lege. This  important  departure  was  affirmed  in  the  case  of  IV hit- 
taker  v.  Howe62  which,  in  fact,  declared  that  an  agreement  made 

"Lange  v.  Werk  (1853)  2  Ohio  St.  519;  Lufkin  Rule  Co.  v.  Fringeli 
(1898)  57  Ohio  St.  596,  47  N.  E.  1030;  Thomas  v.  Adm'r  of  Miles  (1854) 
3  Ohio  St.  274;  Morgan  v.  Perhamus  (1881)  36  Ohio  St.  517. 

58  Sutton  v.  Head  (1887)  86  Kv.  156,  5  S.  W.  410;  see  Pike  v.  Thomas 
(1817)  7  Ky.  486;  Grundy  v.  Edwards  (1832)  30  Kv.  368;  Turner  v.  John- 
son (1838)  37  Ky.  435;  Merchants'  Ice  Co.  v.  Rohoman  (1910)  138  Ky. 
530,  128  S.  W.  599;  Clemons  v.  Meadows  (1906)  123  Ky.  178,  94  S.  W.  13; 
Western  District  Warehouse  Co.  v.  Hobson  (1895)  96  Ky.  550,  29  S.  W. 
308. 

69  See  Wiley  v.  Baumgardner  (1884)  97  Ind.  66;  Johnson  v.  Gwinn 
(1884)  100  Ind.  466;  Peltz  v.  Eichele  (1876)  62  Mo.  171;  Gill  v.  Ferris 
(1884)  82  Mo.  156. 

60  (1880)  14  Ch.  D.  351. 

61  (1856)  1  H.  &  N.  189. 

62  (1841)  3  Beav.  383. 
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by  a  solicitor  not  to  practice  law  in  any  part  of  Great  Britain, 
was  net  illegal ;  and  in  a  comparaitvely  recent  case,  which  has  had 
a  marked  influence  upon  American  decisions,  the  common  law  doc- 
trine seems  to  have  been  completely  overthrown.63  Thus  has  the 
rule  of  reason  made  possible  final  or  universal  restraint  upon  any 
trade  within  the  kingdom. 

A  similar  evolution  has  occurred  in  the  United  States.  The 
rule  governing  a  reasonable  restraint  in  New  York  has  followed 
the  tendency  taken  in  English  decisions;  and,  the  restriction, 
which  is  made  co-extensive  with  the  privilege,  has  often  exceeded 
the  boundary  of  this  state.  The  fourth  principle  in  the  Mitchell 
case  has  been  completely  repudiated ;  for,  "when  the  restraint  is 
general,"  there  is  no  objection  if  it  "is  co-extensive  only  with  the 
interest  to  be  protected,  and  with  the  benefit  meant  to  be  con- 
ferred."64 Finally,  succeeding  cases  in  this  state  have  perpet- 
uated this  theory  by  making  legal  restraint  of  trade  universal 
throughout  the  United  States.65 

The  doctrine  of  reasonable  restraint  has  also  taken  the  more 
radical  trend  in  the  states  of  Massachusetts  and  Rhode  Island. 
After  adhering  to  the  strict  interpretation  of  this  common  law 
principle  for  over  a  century,60  the  courts  of  Massachusetts  have 
finally  accepted  the  interpretations  presented  by  the  decisions 
on  this  subject  in  New  York  and  England.  This  important  recant- 
ation is  couched  in  words  for  which  adequate  authority  may  be 
found  in  an  English  case : 

"Now  the  House  of  Lords  in  England,"  explained 
the  court,  "has  held  by  a  unanimous  decision  in  a  re- 
cent case  that  such  a  limitation  which  covered  the 
whole  world  was  not  unreasonable."67 

In  even  more  positive  terms,  Rhode  Island  has  abrogated  the 
ancient  common  law  rule.     Its  Supreme  Court  has  ridiculed  the 

esNordenfelt  v.  Maxim  Nordenfelt  etc.  Co.  [1894]  A.  C.  535. 

o*  Diamond  Match  Co.  v.  Roeber  (1887)  106  N.  Y.  473,  482,  13  N.  E. 
419. 

GsWatertown  Thermometer  Co.  v.  Pool  (1889)  51  Hun  157,  4  N.  Y. 
Sunn  861 ;  United  States  Cordage  Co.  v.  William  Walls'  Sons  R.  Co. 
(1895)  90  Hun  429,  35  N.  Y.  Supp.  978;  Hodge  v.  Sloan  (1887)  107  N.  Y. 
244  17  N.  E.  335;  Tode  v.  Gross  (1891)  127  N.  Y.  480,  28  N.  E.  469; 
Underwood  v.  Smith  (1892)  19  N.  Y.  Supp.  380;  Ruton  v.  Everitt  (1898) 
35  App.  Div.  412,  54  N.  Y.  Supp.  896. 

6(5  Alger  v.  Thatcher  (1837)  36  Mass.  51;  Taylor  v.  Blanchard  (1866) 
13  Allen  375;  Bishop  v.  Palmer  (1888)  146  Mass.  469,  16  N.  E  299;  Hand- 
forth  v.  Jackson  (1889)   150  Mass.  149,  22  N.  E  634. 

"Anchor  Electric  Co.  v.  Hawkes  (1898)  171  Mass.  101,  50  N.  E.  509. 
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idea  that  a  man  drives  himself  to  idleness  or  to  expatriation,  and 
thus  injures  the  public,  by  agreeing  not  to  follow  some  one  call- 
ing within  the  limits  of  a  particular  state.68  In  fact,  universal 
restriction  of  trade  within  the  United  States  has  been  declared 
not  unreasonable  by  this  tribunal ;  and  the  evidence  in  certain 
cases  has  made  obvious  the  great  increase  of  speculative  values  in 
combinations  under  this  form  of  contract.69 

Certain  it  is,  that  the  issue  between  the  strict  and  the  broad 
interpretation  of  "reasonable  restraint,"  as  it  appears  in  these 
two  groups  of  cases,  still  hangs  in  the  balance.  Yet  it  would 
seem  that  the  Supreme  Court  of  the  United  States  has  overruled 
in  part  the  narrow  interpretation  adopted  in  the  state  decisions 
of  California.70 

"It  is  clear,"  the  Supreme  Court  has  said,  "that  a 
stipulation  that  another  shall  not  pursue  his  trade 
or  employment  at  such  a  distance  from  the  business 
of  the  person  to  be  protected,  as  that  it  could  not 
possibly  affect  or  injure  him,  would  be  unreason- 
able and  absurd.  On  the  other  hand,  the  stipulation 
is  unobjectionable  and  binding  which  imposes  the 
restraint  to  only  such  an  extent  of  territory  as  may 
be  necessary  for  the  protection  of  the  party  making 
the  stipulation,  provided  it  does  not  violate  the  two 
indispensable  conditions,  that  the  other  party  be 
prevented  from  pursuing  his  calling,  and  that  the 
country  be  not  deprived  of  the  benefit  of  his  exer- 
tions."71 

This  is  an  important  decision,  but  what  the  ultimate  construc- 
tion will  be  is  difficult  to  predict.  But  certainly  this  single  deci- 
sion does  not  afford  a  solution  of  the  matter;  and  two  economic 
facts  here  are  most  pertinent  to  the  issue  between  these  two 
groups  of  state  opinions:  (a)  The  greater  number  of  decisions 
on  this  particular  point  rest  on  the  premise,  that  by  means  of 
such  contracts  one  party  was  necessarily  deprived  of  his  occupa- 
tion. Doubtless  it  will  be  seen  at  once  that  if  restraint  is  allowed 
to  extend  beyond  state  boundaries,  it  will  not  be  confined  within 
the  limits  of  any  of  the  other  states,  (b)  Evidence  in  the  cases 
studied  here  indicates  that  purchasers  of  goodwill  and  similar  op- 


es Herreshoff  v.  Boutineau  (1890)  17  R.  I.  6,  7,  19  Atl.  712. 

69  Oakdale   Manufacturing  Co.  v.   Garst,  supra,   footnote  49;   Trenton 
tteries  Co.  v.  Oliphant  (1899)  58  N.  J.  Eq.  507,  43  Atl.  723. 

70  More  v.  Bonnet  (1870)  40  Cal.  254;  Wright  v.  Ryder  (1868)  36  Cal. 
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71  Oregon  Steam  Navigation  Company  v.  Winsor  (1873)  87  U.  S.  64. 
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portunities  greatly  increased  their  profits  and  the  value  of  their 
property  by  the  elimination  of  competitors.  Consequently,  if  uni- 
versal restraint  of  trade  is  allowed  in  every  state,  the  natural 
result  will  be  a  further  tendency  to  form  combinations  and  mo- 
nopolies; for  by  purchasing  the  principal  enterprises  producing 
any  one  product,  a  few  persons  may  be  able  by  such  contracts  to 
exclude  from  further  competition  the  very  men  who  are  best 
fitted  by  experience  and  ability  to  establish  effective  competition 
against  concentrated  industry. 

Finally,    there    is    a    fifth    class    of    contracts    which    relate 
solely  to  the  sale  of  secret  processes  and  peculiar  trade  advan- 
tages.    To  prevent  the  adoption  and  use  of  trade  advantages  by 
employees  and  the  public,  these  are  protected  either  by  expressed 
or  implied  contracts.    The  latter  case  occurs  where  a  confidential 
relation  exists  between  persons  engaged  in  a  business  venture. 
The  law  assumes  an  implied  agreement  to  the  effect  that  they 
will  not  divulge  any  trade  secrets  imparted  to  them.    In  like  man- 
ner the  owner  is  bound  not  to  divulge  such  knowledge  after  its 
sale  to  another.    At  this  point  one  fact  deserves  special  attention. 
Trade  secrets  in  themselves  are  thus  recognized  as  property,  and 
contracts  for  their  sale  or  complete  alienation  are  not  in  restraint 
of  trade,  because  these  processes,  it  is  said,  must  be  kept  secret 
to  retain  their  present  value.72     But  it  is  nevertheless  obvious  that 
in  disposing  of  such  trade  advantages,  the  owner  must  at  the  same 
time  part  with  the  patronage  which  cannot  well  be  separated  from 
the  more  tangible  property;  and,  however  strictly  the  common 
law  rule  of  reason  is  interpreted,  it  does  not  prevent  the  complete 
alienation  of  the  goodwill.     This  means  that  control  over  differ- 
ent competing  trade  secrets  may  pass  by  purchase  into  the  hands 
of  a  single  person ;  for  their  sale  cannot  be  limited  or  restrained 
by  law,  unless  they  become  thereby  the  basis  of  a  monopoly. 
Men  are  accumulating  great  fortunes  to-day  from  trade  secrets 
which  possess  protected  advantages  of  both  efficiency  and  good- 
will.    That  is,  the  common  law  thoroughly  protects  in  this  man- 
ner the  efficiency  profits  of  trade  secrets;  but  the  entrepreneur 
may,  on  the  other  hand,  exploit  by  shrewd  contracts  the  goodwill 
and  thereby  obtain  an  unearned  surplus.     There  is  a  huge  surplus 
between  the  efficiency  profit  of  the  secret  process,  which  the  entre- 
preneur obtains  under  active  competition,  and  his  profit  at  the 

T2Fowle  v.  Park  (1889)  131  U.  S.  88,  9  Sup.  Ct  658;  Vichery  v .Welsh 
(1837)  19  Pick.  523-527;  Tode  v.  Gross  (1891)  127  N.  Y.  480,  28  N.  E. 
469;  Taylor  v.  Blanchard  (1866)  13  Allen  375. 
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point  of  monopoly  at  which  the  law  may  finally  be  invoked  to 
curb  further  accumulation.  And  there  is  no  natural  method  of 
checking  this  growing  restraint  of  trade  or  the  arbitrary  increase 
in  the  value  of  goodwill.  It  seems  necessary,  therefore,  that  the 
remedies  to  be  recommended  in  the  concluding  section  be  applied 
where  possible  to  the  sale  of  trade  secrets. 

In  presenting  these  five  contracts,  we  have  revealed  the  legal 
conditions  under  which  large  unearned  surpluses  have  been 
accumulated.  Whether  the  present  opportunities  for  commercial 
exploitation  of  the  public  will  be  lessened  depends  largely  upon 
the  restriction  of  definite  legal  and  economic  forces,  which,  be- 
cause of  their  great  influence,  are  fraught  with  unusual  interest. 

It  is  therefore  necessary  at  this  point  to  submit  frankly  certain 
essential  remedies  which  are  most  pertinent  to  the  issue: 

I.  In  the  struggle  to  control  the  opportunities  of  the  market, 
the  growth  of  unearned  surpluses  from  the  exploitation  of  con- 
sumers may  be  checked  by  forbidding  the  sale  of  goodwill  by  one 
competitor  to  another  zvith  an  expressed  agreement  not  to  enter 
into  competition  with  him.  Had  the  learned  jurists  of  the  early 
English  common  law  courts  decided  once  for  all  that  the  sale  of 
goodwill  by  one  competitor  to  another  under  such  circumstances 
was  in  restraint  of  trade,  as  it  undoubtedly  was  at  that  time,  and 
consequently  illegal,  much  of  the  unearned  surpluses,  which  rest 
directly  on  such  contractual  relations  would  have  been  prevented 
thereby.  The  entrepreneur  could,  of  course,  as  at  the  present 
time,  sell  an  enterprise  with  its  goodwill  and  immediately  set  up 
a  similar  one  in  competition  with  the  first.  But  he  would  be  less 
willing  to  sell  to  a  business  rival  if  he  could  not  dispose  of  the 
goodwill  to  a  much  greater  advantage  by  restraining  himself  (ex- 
cept in  the  case  of  trade  secrets)  from  again  entering  into  com- 
petition with  him.  And  the  purchaser  would  not  be  anxious  to 
secure  merely  plant  and  equipment  with  no  legal  remedy  in  case 
the  former  owner  became  an  effective  competitor.  However,  the 
owner  would  still  be  at  liberty  to  dispose  of  his  business  with  its 
goodwill  to  a  new  investor  and  also  reasonably  restrain  his  own 
power  of  competing  with  him.  Moreover,  combinations  of  plants 
could  also  be  made  for  the  purpose  of  securing  the  economies  of 
large  scale  production,  but  without  the  purchase  of  goodwill  by 
agreements  in  restraint  of  trade.  In  a  word,  we  have  reached 
here  a  definite  rule:  The  value  of  goodwill  or  patronage  among 
freely  competitive  enterprises  will   tend  automatically  to  equal 


214  COLUMBIA   LAW   REVIEW. 

the  normal  cost  of  establishing  it,  to  remain  generally  distributed 
among  purchasers,  and  to  become  stationary  even  in  industrial 
combinations  because  of  the  number  of  potential  competitors. 

These  goodwill  surpluses  are  in  many  cases  easily  recognized. 
That  part  of  the  purchase  price  which  is  in  excess  of  the  physical 
value  of  the  plant  and  equipment,  is  often  paid  merely  to  avoid 
the  competition  of  a  dangerous  rival ;  and  the  value  of  the  good- 
will of  the  remaining  enterprises  increases  out  of  all  proportion  to 
the  number  of  concerns  eliminated.  Men  are  easily  lured  into 
combinations  by  the  fascinating  prospects  of  speculative  and 
monopoly  gains,  which  at  the  same  time  tend  to  give  to  each  of  the 
remaining  enterprises  an  artificial  value  that  outweighs  all  esti- 
mates of  its  actual  patronage  or  goodwill.  And  the  public  suffers 
long  before  a  legal  remedy  may  be  applied. 

II.  American  judges  are  seriously  endeavoring  to  prevent 
restraint  of  trade,  as  they  have  defined  it ;  but  they  have  failed  to 
see  that  the  producer,  who  controls  from  30  to  60  per  cent,  of  the 
output  of  a  commodity,  is  able  to  regulate  price  over  a  wide  area 
and  to  secure  an  artificial  surplus.  Not  until  recently  have  courts 
become  aware  of  the  effective  restraint  upon  trade  and  the  serious 
evils  arising  from  even  partial  monopolies.  Clearly  enough, 
American  judges  should  endeavor  to  check  all  restraints  upon 
trade  which  serve  artificially  to  limit  production  and  increase 
price. 

III.  Again,  the  ancient  common  law  provision  against  mo- 
nopolies has  been  revived  in  certain  states.  The  Supreme  Court 
of  Michigan  discovered  that  the  Diamond  Match  Company  had, 
by  this  form  of  contract,  closed  seventeen  plants,  and  that  thir- 
teen factories  were  made  to  yield  monumental  profits  for  a  total 
of  thirty-one  companies.  The  significant  fact  in  this  decision  is, 
that  the  judges  were  not  construing  a  statute,  but  were  drawing 
their  individual  opinions  entirely  from  the  ancient  principle  for- 
merly relied  upon  in  England  to  check  forestalling,  engrossing 
and  regrating.  Upon  this  point  the  statement  of  Chief  Justice 
Sherwood  is  clear  and  concise: 

"All  combinations  among  persons  or  corporations 
for  the  purpose  of  raising  or  controlling  the  prices 
of  merchandise,  or  any  of  the  necessaries  of  life, 
are  monopolies,  and  intolerable;  and  ought  to  re- 
ceive the  condemnation  of  all  courts."73 

«  Richardson  v.  Buhl  (1889)  77  Mich.  633,  658,  659. 
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IV.  The  present  evolution  in  the  concentration  and  com- 
bination of  industry  in  relation  to  contractual  rights  has  acquired 
a  legal  and  economic  momentum  that  cannot  be  suddenly  turned 
aside.  At  the  same  time,  these  five  forms  of  contract  have  made 
possible  a  complex  legal  structure  which  has  permitted  the  indus- 
trial liberty  of  the  ancient  common  law  to  press  beyond  its  for- 
mer limits,  to  become,  in  many  modern  instances,  legitimate 
economic  piracy.  Indeed,  the  competitive  principle  in  practice 
has  become,  through  its  legal  and  economic  evolution,  an  engine 
of  destruction.  All  too  frequently  it  has  led  to  monopoly;  and 
both  speculative  and  monopoly  profits  still  remain  securely  rooted 
in  legal  precedents.  But  American  jurists  are  rapidly  reconstruct- 
ing and  redefining  the  interpretations  of  monopoly,  and  there  is 
a  gradual  revival  of  ancient  principles  which  once  safeguarded 
trade. 

V.  The  most  important  force  in  this  evolution  of  contractual 
rights  is  the  tendency  of  state  courts  to  expand  by  ever  wider 
interpretations  the  "rule  of  reason"  in  the  restraint  of  trade.  And 
this  tendency  has  constantly  received  substantial  impetus  from  the 
more  advanced  decisions  of  English  cases ;  the  future  sales  of 
goodwill  may  be  quadrupled  in  value  by  the  influence  upon  state 
courts  of  the  recent  opinion  in  the  Nordenfelt  case.74  Clearly 
enough,  this  opinion  has  practically  overthrown  the  ancient  law 
against  restraint  of  trade.  Yet  this  ruling  may  so  endanger  a 
nation's  welfare,  by  excluding  from  some  essential  industry  two- 
thirds  of  the  entrepreneurs  best  fitted  to  carry  it  on,  and  may 
so  close  the  avenues  of  trade  and  commerce  by  limiting  the  num- 
ber of  its  enterprises,  that  a  sudden  war  might  make  govern- 
mental interference  necessary. 

VI.  A  distinction  has  recently  been  made  between  combina- 
tions, which  only  restrain  trade,  and  agreements  which  positively 
restrict  competition.  But  the  usual  distinction  between  restraint 
of  trade  and  restriction  of  competition  is  illogical  and  unsound 
from  an  economic  standpoint.  The  suppression  of  competition 
is  only  another  form  of  trade  restriction  by  which  product  or  price 
is  controlled  and  an  unearned  increment  is  made  possible, — that 
is,  a  restriction  which  becomes  illegal  only  when  it  yields  a  monop- 
oly profit.  But  other  trade  restrictions  also  serve  to  create  large 
unearned  surpluses,  and  it  is  certainly  but  a  question  of  degree  in 

74  Nordenfelt  v.  Maxim  Nordenfelt  etc.  Co.,  supra,  footnote  63. 
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feconomics  whether  legal  robbery  is  carried  on  by  shearing  the 
public,  collectively  under  monopoly  control,  or  in  smaller  groups 
by  partial  restraint  of  trade. 

VII.  The  accumulation  of  the  unearned  increment  from  par- 
tial restraint  of  trade  has  been  unduly  encouraged  by  legal  deci- 
sions. In  practice  and  in  theory  the  entrepreneur  has  been  given 
a  wide  scope  of  legal  activity.  Innumerable  decisions  make  the 
profits  of  able  pioneering  to  include  the  surpluses  of  exploitation 
of  another's  business  or  of  the  goodwill  of  the  public.  Sworn 
evidence  of  the  accumulation  of  such  wealth  has  disclosed  riches 
which  seem  fabulous,  even  in  modern  times.  We  still  need  to 
revise  our  right  of  contract  and  to  loosen  the  restrictions  upon 
trade  and  commerce. 

VIII.  This  brings  us  again  to  the  distinction  between  effi- 
ciency profits  and  scarcity  increments ;  and  it  would  seem  that 
courts  have  frequently  confused  the  returns  of  efficiency  with 
scarcity  profits  of  goodwill.  Efficiency  profits  arise  primarily 
from  the  advantages  embodied  in  the  trade  secret  itself,  while 
scarcity  gains  originate  in  goodwill.  As  the  goodwill  of  a  busi- 
ness cannot  well  be  that  of  which  knowledge  is  denied  the  public, 
it  cannot  be  a  part  of  this  process,  and  may,  perhaps,  be  entirely 
absent.  For  example,  a  secret  process  or  patented  article  is  often 
sold  before  it  is  put  to  a  commercial  use ;  and  it  may  always  be 
distinguished  physically  from  that  public  regard  or  esteem  which 
is  known  in  economics  as  goodwill.  The  property  rights  in  trade 
secrets  and  in  goodwill  are  entirely  separate,  and  judges,  states- 
men and  economists  should  distinguish,  of  course,  the  efficiency 
profits  of  the  physical  process  from  the  vacillating  unearned  scar- 
city surplus  of  goodwill. 

IX.  Of  the  five  forms  of  contract,  which  we  have  thus 
briefly  surveyed,  especially  has  the  fourth  been  employed  to  de- 
stroy the  industrial  liberty  and  independence  of  individual  entre- 
preneurs. Among  the  various  methods  adopted  to  concentrate 
into  the  hands  of  a  few  the  wealth  of  a  particular  industry,  this 
seems  to  be  the  most  enduring,  the  most  inimical  to  purely  co- 
operative combinations,  the  most  logical  device  for  perpetuating 
monopoly. 

To  some,  it  seems  that  the  complexity  of  industry  has  outrun 
human  ability  to  analyze  it  and  that  the  tendency  to  combination 
and  monopoly  is  but  a  natural  evolution  which  society  cannot 
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prevent.  However  this  may  be,  it  is  at  least  plain  that  the  process 
of  elimination,  which  we  have  briefly  described  here,  is  constantly 
leaving  a  smaller  number  of  men  who  are  fitted  at  the  present  day 
to  control  and  direct  industry.  And  a  still  smaller  number  re- 
main who  have  the  exceptional  means  and  the  hardihood  to  stem 
the  tide  of  competition  that  may  be  directed  deliberately  against 
a  vigorous,  determined  entrepreneur  struggling  to  rise  to  a  posi- 
tion of  industrial  independence.  Consequently,  the  wealth  and 
power  of  the  few  who  are  not  engulfed  in  the  vortex  of  indus- 
trial strife,  may  threaten  in  time  even  the  proper  functioning  of 
the  government  itself;  and  surely  the  evolution  of  the  common 
law  right  of  contract  has  materially  aided  these  men  in  attaining 
the  goal  of  their  ambition. 

C.  J.  Foreman. 
University  of  Arkansas. 
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NOTES 


Value  axd  Notice  ix  the  New  York  Ixterpretatiox  of  thb 
Negotlible  Ixstrumexts  Law. — In  the  case  of  Kelso  and  Company 
v.  Ellis  C  -  -.4  N.  Y.  528,  li'l  N.  E.  364,  recently  decided  by  the 
Court  of  Appeals  of  New  York,  two  interesting  points  are  brought 
out;  t:  as  to  the  status  of  a  past  debt  as  consideration  for  a 

negotiable  instrument;  the  other,  as  to  what  constitutes  notice  of  a 
defense  beween  the  original  parties  such  as  to  prevent  a  taker  from 
being  a  holder  in  good  faith. 
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As  a  result  of  the  decision  in  Coddington  v.  Bay1  and  the  dictum 
in  Swift  v.  Tyson/  there  has  been  a  conflict  between  the  state  and 
federal  courts  in  Xew  York  as  to  what  constitu:es  "value"  in  nego- 
tiable instruments.  The  Xew  York  courts  adopted  the  rule  that  a  bill 
or  note  taken  as  collateral  security  for,  or  in  conditional  payment  of, 
a  past  or  pre-existing  debt,  was  not  taken  for  "value"  so  as  to  cut  off 
equities  existing  between  the  original  parties.  The  past  debt  in  order 
to  be  sufficient  consideration  must  be  absolutely  extinguished  by  the 
receipt  of  the  note.3  The  federal  courts,  on  the  other  hand,  refused 
to  follow  state  decisions  on  a  question  of  general  commercial  law  and 
have  adhered  to  a  view  diametrically  opposed  to  what  has  come  to  be 
known  as  the  "Xew  York  rule."'  This  divergence  remained  unchal- 
lenged until  the  passage  of  the  Negotiable  Instruments  Law4  which 
was  intended  by  its  sponsors  to  unify  the  law  of  negotiable  instru- 
ments throughout  the  country.5 

Of  the  states  which  adopted  it  after  having  committed  themselves 
to  the  "Xew  York  rule,"  Iowa,6  Kentucky,7  Michigan,5  Missouri9  and 
Xorth  Carolina10  have  judicially  declared  the  old  rule  to  have  been 

1  (1822)  20  Johns.  *637. 

2  (1842)  41  U.  S.  1. 

3  Mayer  et  al.  v.  Heidelbach  et  al.  (1890)  123  X.  Y.  332  25  X.  E.  416. 
There  is  one  exception  in  that  an  accommodation  note  with  no  restriction 
placed  upon  its  use  will  be  good  in  the  hands  of  a  holder  to  whom  it  has 
been  transferred  either  as  conditional  pavment  or  collateral  securitv  for 
a  past  debt.  Lehrenkrauss  v.  Bonnell  (1910)  199  X.  Y.  240.  92  X.  E  637; 
Grocers'  Bank  v.  Penfield  (1877)  69  X.  Y.,  502;  Maurice  v.  Fowler  (1912) 
78  Misc.  357,  138  X.  Y.  Supp.  425. 

*N.  Y.  Consol.  Laws  (1909)  c.  38,  §  51,  "Value  is  any  considera- 
tion sufficient  to  support  a  simple  contract  An  antecedent  or  pre-existing 
debt  constitutes  value ;  and  is  deemed  such  whether  the  instrument  is 
payable  on  demand  or  at  a  future  time.''  (Former  Xegotiable  Instruments 
Law.  1897.  c.  612,  §  51.)  §  S3.  "Where  the  holder  has  a  lien  on  the 
instrument,  arising  either  from  contract  or  by  implication  of  law,  he  is 
deemed  a  holder  for  value  to  the  extent  of  his  lien.''  (.Former  Xegotiable 
Instruments  Law,  1897,  c  612,  §  53,  as  amended  by  L  1898,  c  336.) 

5  Crawford,  Xegotiable  Instruments  Law  (4th  ed.)  3. 

estate    Bank   v.    Bilstad    (1912)    162    Iowa   433,    136   X.    W.    204.    1- 
X.  \Y.  363;  see  Yoss  v.  Chamberlain  (1908)  139  Iowa  569,  117  X.  YV.  269. 
Before  Xeerotiable  Instruments  Law:  see  Cable  v.  Buchanan    (1899)    109 
Iowa  66,  80  X.   W.   1066. 

-  Campbell  v.  Fourth   Xat'l.  Bank  of  Cincinnati    (1910)    137  Kv.  555 
126  S.  YV.  114;  YVilkins  v.  Usher  (.1906)    123  Ky.  696,  97  S.  \Y.  37.     Be- 
fore Xegotiable  Instruments  Law :  Alexander  &  Co.  r.  Springfield  Bank 
(1859)   59  Ky.  534. 

s  Graham  v.  Smith  (1908)  155  Mich..  65,  118  X.  W.  726.  Before  Xe- 
gotiable Instruments  Law:  Mavnard  v.  Davis  (1901)  127  Mich.  571  96  X. 
\Y.   1051. 

s  Bank  v.  Morris  (1911)  156  Mo.  App.  43.  13  S.  W.  100$:  cf.  Johnson 
v.  Grayson  (1910)  230  Mo.  3S0.  130  S.  W.  673.  decided  after  but  arising 
before  the  Xegotiable  Instruments  Law. 

i°Smathers~r.  Hotel  Co.  (1913)  162  X.  C.  346.  7$  S.  E.  224.  Before 
Xecotiable  Instruments  Law:  Brooks  v.  Sullivan  (1901)  129  X.  C.  190, 
39  S.  E.  S22. 
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changed;  Alabama11  and  North  Dakota12  have  held  in  favor  of  the  old 
rule  without  mentioning  the  Negotiable  Instruments  Law;  while  in 
New  Hampshire  and  Ohio  there  are  apparently  no  decisions  on  the 
point  since  the  passage  of  the  statute.13  In  Florida14  and  Virginia15 
the  question  did  not  arise  until  after  the  passage  of  the  law,  but 
thereafter  the  courts  of  these  states  held  that  a  pre-existing  debt  did 
constitute  value  whether  the  bill  had  been  given  as  payment  or  as 
collateral  security.  The  Wisconsin  statute,16  adopting  the  Negotia- 
ble Instruments  Law  but  specifically  providing  that  a  past  debt  would 
not  in  itself  constitute  value,  was  amended  to  conform  to  the  Uni- 
form Negotiable  Instruments  Law  in  1917,  since  which  time  no  cases 
have  arisen.17  In  the  majority  of  these  states,  it  will,  therefore,  be 
seen  that  the  Negotiable  Instruments  Law  was  accepted  as  consti- 
tuting a  past  debt  value  whether  taken  as  conditional  payment  or 
collateral  security.  The  same  result  was  expected  in  New  York,  but 
curiously  enough,  though  the  first  decision  held  the  law  changed,18 
other  decisions  in  the  lower  courts  regarded  the  New  York  rule  as 
unaltered.19  These  cases  went  on  the  ground  that  the  Negotiable 
Instruments  Law  was  not  a  departure  from,  but  merely  a  codification 
of,  the  existing  law  which  had  always  recognized  that  an  extension, 
i.  e.,  an  express  agreement  to  forbear  or  "the  actual  payment  and  dis- 
charge of  a  pre-existing  debt  constituted  the  same  a  valuable  consid- 

11  Hawkins  v.  Damson  &  Abraham  (1913)  182  Ala.  83.  62  So.  15; 
Miller  v.  Johnson  (1914)  189  Ala.  354,  66  So.  486.  The  former  case 
arose  before  the  adoption  of  the  statute. 

12  Porter  v.  Andrus  (1901)  10  N.  D.  558.  88  N.  W.  567.  This  case 
arose  before  the  adoption  of  the  statute. 

13  The  Uniform  Negotiable  Instruments  Law  was  adopted  in  New 
Hampshire  in  1909.  Pub.  Stat.  Supp.  1913,  463;  and  by  Ohio  in  1902, 
Gen.  Code   (1910)    §  8106  et  seq. 

14  Crystal  Riv.  Lumber  Co.  v.  Consolidated  N.  S.  Co.  (1912)  63  Fla. 
119,  58  So.  129. 

15  Payne  v.  Zell   (1900)   98  Va.  294.  36  S.  E.  379. 

16  Laws  of  Wis.  (1899)  §  1675-51.  "Value  is  any  consideration  suffi- 
cient to  support  a  simple  contract.  An  antecedent  or  pre-existing  debt, 
discharged,  extinguished  or  extended,  constitutes  value;  and  is  deemed 
such  whether  the  instrument  is  payable  on  demand  or  at  a  future  time. 
But  the  indorsement  or  delivery  of  negotiable  paper  as  collateral  security 
for  a  pre-existing  debt,  without  other  consideration,  and  not  in  pursuance 
of  an  agreement  at  the  time  of  delivery,  by  the  maker,  does  not  con- 
stitute value." 

"Laws,  1917,  c.  179,  §  2;  Wis.  Stat.  (1917)  §  1675-51. 

«  Brewster  v.  Shrader  (1899)  26  Misc.  480,  57  N.  Y.  Supp.  606. 

"Carpenter  v.  Hoadley  (1910)  138  App.  Div.  190,  123  N.  Y.  Supp.  61, 
aff'd.  without  decision  in  (1911)  203  N.  Y.  571,  96  N.  E.  1111.  "This 
statute.  (§  51)  however,  must  be  construed  to  mean  that,  in  order  to 
constitute  value  which  wil  support  an  action  against  an  accommodation 
maker  of  a  check  which  has  been  fraudulently  diverted,  the  antecedent 
debt  must  have  been  cancelled  and  discharged  on  the  acceptance  of  the 
check  or  the  time  of  payment  extended."  Harris  v.  Fowler  (1908)  59 
Misc.  523,  525,  110  N.  Y.  Supp.  987;  Roseman  v.  Mahony  (1903)  86  App. 
Div.  377,  83  N.  Y.  Supp.  749. 
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eration  for  the  transfer  of  commercial  paper  and  shut  off  prior  equi- 
ties existing  against  it."20 

Such  being  the  situation,  the  Court  of  Appeals  in  Kelso  and  Com- 
pany v.  Ellis,  supra,  held  that  "the  Negotiable  Instruments  Law 
(§  51)  provides  that  'an  antecedent  or  pre-existing  debt  constitutes 
value'  and  thus  brings  the  law  of  this  state  into  harmony  with  that 
of  the  United  States  Supreme  Court  *  *  *  it  is  perfectly  clear 
that  for  the  sake  of  uniformity  New  York  has  abrogated  the  rule 
which  has  been  in  force  since  the  year  1822."  The  plaintiff  had  given 
the  payee  credit  for  the  note  "as  cash"  on  his  general  account  and  it 
might  seem  that  this  was  on  absolute  payment  and  that  the  instant 
question,  whether  the  old  rule  has  been  changed,  was  not  raised. 
But  in  view  of  the  fact  that  "the  indorsee  of  a  bill  or  note  of  a  third 
party,  who  takes  it  on  account  of  a  precedent  debt,  takes  it  by  impli- 
cation as  conditional  payment,"21  and  that  the  New  York  courts  have 
required  a  strict  compliance  with  the  rule  of  absolute  payment  and 
extinguishment,22  the  present  case  appears  to  be  one  of  conditional 
payment.  At  any  rate,  there  is  no  trace  of  collateral  security,  thus 
leaving  that  part  of  the  question  unsettled.  In  several  of  the  lower 
courts,  the  same  view  as  that  expressed  by  the  Court  of  Appeals  has 
been  taken.  Thus,  in  King  v.  Bowling  Green  Trust  Company,23  the 
court  said :  "While  no  case  in  this  state  on  the  point  has  been  called 
to  our  attention,  it  seems  plain  that  those  sections  were  intended  to 
bring  the  law  of  this  state  into  harmony  with  that  of  the  other  States 
and  of  the  Federal  courts."  Here,  however,  the  plaintiff  bank  had 
credited  the  amount  of  the  note  to  the  account  of  the  transferor  and, 
as  in  the  principal  case,  the  matter  of  transfer  for  security  was  not 
before  the  court.  With  the  exception  of  one  case  in  Special  Term,24 
statements  to  the  same  effect  in  other  decisions  are  irrelevant  as 
regards  this  point.25 

20  Sutherland  v.  Mead  (1903)  80  App.  Div.  103,  107,  80  N.  Y.  Supp. 
504. 

21  Daniel,  Negotiable  Instruments  (6th  ed.)  §  830. 

22  Phoenix  Ins.  Co.  v.  Church   (1880)   81  N.  Y.  218. 

23  (1911)   145  App.  Div.  398,  402,  129  N.  Y.  Supp.  977. 

24  Brewster  v.   Shrader,  supra,  footnote   17. 

25  The  court  in  Brown  v.  Brown  (1915)  91  Misc.  220,  154  N.  Y.  Supp. 
1098.  evidently  believed  that  a  pre-existing  debt  would  support  a  note 
given  as  collateral  security,  but  this  is  apparently  dictum  as  the  court  said 
that  the  defendant's  claim  that  the  note  was  given  as  such  was  not  a 
fair  inference  from  the  evidence.  In  Broderick  &  Bascom  Rope  Co.  v. 
McGrath  (1913)  81  Misc.  199,  142  N.  Y.  Supp.  497,  the  transferee  had 
accepted  the  note  in  payment  of  a  pre-existing  debt.  It  was  said  in 
Milius  v.  Kaufmann  (1905)  104  App.  Div.  442,  444,  93  N.  Y.  Supp.  669, 
that,  "the  plaintiff  having  taken  it  as  security  for  an  antecedent  debt 
is  regarded  as  a  holder  for  value."  But  in  view  of  the  facts  of  the 
case,  this  statement  was  uncalled  for.  Petrie  v.  Miller  (1901)  57  App. 
Div.  17,  67  N.  Y.  Supp.  1042,  held  that  as  the  plaintiff  had  taken  the 
note  either  as  a  discharge  of  the  debt  or  as  collateral  security,  he  was 
a  holder  for  value.  But  it  also  appeared  that  there  was  a  good  cause 
of  action  between  the  original  parties. 
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The  difference  between  conditional  payment  and  collateral  secur- 
ity, though  slight,  leaves  open  to  the  courts  of  New  York  the  possi- 
bility of  still  following  their  opinions  relative  to  a  note  as  collateral 
security  for  a  past  debt,  as  expressed  before  the  Negotiable  Instru- 
ments Law  and  as  indicated  in  the  lower  courts  after  it,  or  of  accept- 
ing the  intentions  of  the  draftsmen  and  the  construction  of  other 
courts,  that  the  statute  has  gone  the  whole  way  in  unifying  the  law 
of  negotiable  instruments.  This  is  not  only  the  more  desirable,  but, 
it  would  seem,  the  sounder  view.  There  can  be  little  doubt  that  a 
statute  aimed  at  unifying  the  law  would  not  have  overlooked  this, 
the  most  glaring  divergence  of  all.  Although  the  federal  courts  have 
never  followed  the  state  in  their  interpretation  of  the  law  on  this 
point,  and  for  that  reason  their  opinion  can  be  of  little  weight,  they 
have  not  hesitated  in  declaring  that  the  New  York  rule  had  been 
changed,  and  the  strong  language  of  the  Court  of  Appeals  clearly 
foreshadows  its  adherence  in  the  future  to  the  same  sensible  view.26 

Turning  to  the  question  of  notice,  it  appeared  that  from  previous 
dealing  with  the  payee,  the  indorsee,  the  plaintiff,  must  have  known 
that  a  substantial  part  of  the  consideration  for  the  notes  was  the 
delivery  of  a  piano  which  the  payee,  Howard,  had  ordered  of  him  and 
which  he  had  refused  to  deliver  because  Howard's  credit  was  no 
longer  good.  The  plaintiff  had  been  in  the  habit  of  furnishing 
Howard  pianos  and  receiving  notes  of  third  parties  which  he  knew 
had  been  given  for  contracts,  the  main  consideration  for  which  in 
each  case  was  the  delivery  of  a  piano.  The  notes  in  question  were 
dated  October  24,  maturing  two,  three,  four,  five,  six  and  seven 
months  after  date,  a  letter  of  December  3  directed  the  plaintiff  to 
deliver  a  piano  to  the  defendants  at  once,  while  the  delivery  of  the 
notes  to  the  plaintiff  was  on  December  22.  In  view  of  these  facts 
the  case  was  sent  back  for  a  new  trial,  it  being  held  that  the  cir- 
cumstances would  "sustain  a  finding  that  'by  the  simple  test  of  hon- 
esty and  good  faith'  *  *  *  it  became  the  duty  of  plaintiff  to 
inquire  as  to  the  real  situation  between  Howard  and  the  defendants." 

In  order  to  subject  the  transferee  for  value  of  a  note  to  the  infirmi- 
ties existing  between  the  original  parties,  it  must  be  shown  that  he  took 
the  note  with  notice  of  the  infirmity  or  with  actual  bad  faith.  Notice 
may  be  either  actual  notice  of  the  existing  circumstances  or  it  may 
be  conclusively  presumed  from  certain  facts  which  within  certain 
standardized  limits  the  courts  have  held  to  constitute  constructive 
notice.  This  view  existed  previous  to  the  Negotiable  Instruments  Law 
and  §  56  of  that  statute  has  been  construed  not  to  change  the  law  in 
this  regard.27  To  prevent  recovery  in  the  instant  case  it  must  fall 
within  one  of  these  classifications. 

It  is  now  generally  accepted  that  mere  knowledge  that  a  note  has 
been  given  as  the  consideration  for  an  executory  contract  is  not  such 

2«/n  re  Hopper-Morgan  Co.   (D.  C.  1907)   154  Fed.  249. 
"Norton.  Bills  &  Notes  (4th  ed.)  432n. 
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a  standardized  inference  as  will  constitute  constructive  notice,28  as 
the  presumption  is  that  the  contract  will  be  carried  out.29     Of  course, 
if  the  purchaser  knows  at  the  time  of  taking  that  the  promise  form- 
ing the  consideration  has  been  broken,  he  cannot  recover.30     As  to 
what  short  of  actual  knowledge  of  breach  will  constitute  such  bad 
faith  as  to  prevent  the  taker  from  being  a  holder  in  due  course  is  a 
more  difficult  question.     It  has  been  generally  laid  down  that  "The 
circumstances  of  the  transaction  may  be  of  such  a  character  as  to  inti- 
mate strongly  a  defect  in  the  title,  and  if  they  are  such  as  to  invite 
inquiry  they  will  suffice,  provided  the  jury  think  that  abstinence  from 
inquiry  arose  from  a  belief  or  suspicion  that  inquiry  would  disclose 
a  vice  in  the  paper."31     So  buying  commercial  paper  from  a  cor- 
poration after  handling  thousands  of  dollars'  worth  of  it  and  know- 
ing of  trouble  in  collections  will  constitute  bad  faith  to  subject  the 
taker  of  the  note  to  any  fraud  in  the  contract  which  caused  its  incep- 
tion.32    And  where  the  taker  knows  that  the  notes  were  given  in 
consideration  of  a  contract  for  the  sale  of  wheat  or  oats  and  should 
know  from  every  day  accounts  in  the  newspapers  that  such  contracts 
were  parts  of  a  confidence  game,  this  knowledge  in  connection  with 
other  suspicious  circumstances  will  sustain  a  finding  of  bad  faith.33 
However,  knowledge  that  the  contract  is  likely  to  be  broken  will 
not  in  itself  impute  bad  faith.34     Nor  will  mere  suspicion  of  breach 
be  sufficient  to  constitute  a  defense.35     "Suspicious  circumstances  to 
be  sufficient  to  require  investigation,  must  be  of  a  substantial  char- 
acter, and  so  strong  that  bad  faith  on  the  part  of  the  indorsee  in 
failing  to  make  such  investigation  may  be  reasonably  inferred."30    So 
where  the  vendee  of  a  note  knew  that  the  seller  engaged  in  gambling 
contracts  and  suspected  that  the  note  was  given  for  such  a  contract, 
it  was  held  that  these  facts  did  not  prevent  his  becoming  a  bona  fide 
purchaser  in  the  regular  course.37     Similarly,  knowledge  that  a  note 
previously  obtained  from  the  same  payee  was  fraudulent,38  or  that 

28  Producers'  Nat'l.  Bank  v.  Elrod  (Okla.  1918)  173  Pac.  659;  Trades- 
men's Nat'l.  Bank  v.  Curtis  (1901)  167  N.  Y.  194,  60  N.  E.  429;  Davis 
v.  McCready  (1858)  17  N.  Y.  230;  contra,  Sumter  County  State  Bank 
v.  Hays  (1914)  68  Fla.  473,  67  So.  109. 

29  See  Siegel  et  al.  v.  Chicago  Trust  &  Savings  Bank  (1890)  131  III. 
569,  574,  23  N.  E.  417. 

30  Bryant  v.  Sears  et  al.  (1855)  16  111.  288.  The  payee  must,  of  course, 
have  this  notice  at  the  time  of  taking.  Mt.  Vernon  Nat'l.  Bank  v. 
Kelling-Karel  Co.   (1914)   189  111.  App.  375. 

31  Daniel,  op.  cit.  §  795b. 

32  Stevens  v.  Venema  (Mich.  1918)   168  N.  W.  531. 

33  Goodrich  v.  McDonald   (1889)   77  Mich.  486.  43  N.  W.  1019. 

34  Piedmont  Carolina  Ry.  v.  Shaw  (C.  C.  1915)  223  Fed.  973. 

35  First  Nat'l.  Bank  v.  Moore  (C.  C.  1906)  148  Fed.  953;  cf.  Capital 
Savings  Bank  &  Trust  Co.  v.  Montpelier  Savings  Bank  &  Trust  Co. 
(1905)   77  Vt.  189,  59  Atl.  827. 

seBatesville  Bank  v.  Lehner  (1909)  43  Ind.  App.  457,  462,  87  N.  E. 
990. 

37  Mitchell  v.  Catchings  (C.  C.  1885)  23  Fed.  710;  cf.  Merchants* 
Nat'l.  Bank  v.  Sullivan  (1896)  63  Minn.  468,  65  N.  W.  924. 

ss  Rice  v.  Barrington  (1908)  75  N.  J.  L.  806,  70  Atl.  169. 
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the  business  of  the  payee  was  dishonorable  and  of  such  a  nature  as  to 
put  a  prudent  man  on  inquiry,39  was  held  insufficient  to  defeat  the 
rights  of  a  purchaser  for  value.  And,  of  course,  where  any  investi- 
gation on  the  part  of  the  taker  would  prove  futile,  he  is  protected.40 

However,  this  suspicion  may  become  of  such  a  nature  as  to  charge 
the  taker  with  bad  faith,  and  thus  render  him  liable  to  the  equities 
between  the  original  parties.  Where  an  indorsee  knew  that  the  title 
to  land  given  for  a  note  was  questionable  and  that  the  grantee  in- 
tended to  resist  the  collection  of  the  note  if  evicted,41  or  where  the 
taker's  suspicion  was  so  keen  as  to  require  a  new  note  to  be  made 
before  taking,42  the  circumstances  are  clearly  such  as  to  put  him  on 
inquiry.  From  this  it  might  well  be  left  to  the  jury  to  decide 
whether  any  bad  faith  existed  in  the  principal  case. 


Should  a  Strike  Excuse  Delay  in  Performance  of  a  Contract  ? — 
The  courts  have  long  recognized  that  under  certain  circumstances  sub- 
sequently arising  contingencies,  unforseen  at  the  time  of  the  incep- 
tion of  a  contract,  will  excuse  impossibility  of  performance.1  Should 
a  supervening  strike  be  regarded  as  such  a  contingency  ?  The  courts 
have  generally  held  that  where  a  contract  specifies  a  fixed  time 
for  performance  and  there  is  no  stipulation  as  to  the  effect  of  a  sub- 
sequent strike,  the  party  unable  to  perform  in  due  time  because  of  the 
strike  is  not  excused  from  his  obligation  and  is  bound  to  pay  damages 
for  non-performance.2  The  other  party  is  not  obliged  to  accept  perform- 
ance after  the  date  fixed.3  If  he  does  so  he  is  entitled  to  damages  for  the 
delay.4  This  result  apparently  follows  from  the  recognition  by  the 
courts  that  a  strike,  just  as  numerous  other  contingencies,  is  one  of 
the  risks  that  is  incident  to  the  obligation  and  that  the  party  assum- 

39Shreeves  v.  Allen   (1875)  79  111.  553. 

4°Morehead  et  al.  v.  Harris  (1916)  121  Ark.  634,  182  S.  W.  521. 

41  Knapp  v.  Lee  (1826)  20  Mass.  452. 

42  Pierce  et  al.  v.  Kibbee  (1879)  51  Vt.  559. 

1  Pollock,  Contracts  (Wald,  3rd  ed.)  *398  et  seq.;  2  Parsons,  Contracts 
(9th  ed.)  *673;  Woodward,  "Impossibility  of  Performance,  as  an  Excuse 
for  Breach  of  Contract."  1  Columbia  Law  Rev.  529;  McNair,  "War-Time 
Impossibility  of  Performance  of  Contract."  35  Law  Quart.  Rev.  84;  16 
Columbia  Law  Rev.  668. 

2  Morse  Dry  Dock  &  Repair  Co.  v  .Seaboard  Transportation  Co.  (D. 
C.  1907)  154  Fed.  90;  Koski  v.  Finder  (1913)  176  111.  App.  284;  Budgett 
&  Co.  v.  Binnington  &  Co.  [1891]  1  Q.  B.  35;  see  Barry  v.  United  States 
(1912)  229  U.  S.  47,  33  Sup.  Ct.  681. 

3  See  Grannis  &  Hurd  Lumber  Co.  v.  Deeves  (N.  Y.  1893)  72  Hun 
171,  25  N.  Y.  Supp.  375;  Anson,  Contracts  (12th  Eng.  ed.)  298.  For  a  dis- 
cussion of  the  effect  of  stipulations  as  to  time  in  courts  of  equity  see 
Anson,  ibid.;  Pollock,  op.  cit.  *504. 

4  In  Koski  v.  Finder,  supra,  footnote  2,  a  building  contractor  who  be- 
cause of  a  two  months'  strike  had  not  completed  his  contract  at  the  date 
of  performance  was  not  allowed  to  sue  on  his  contract  for  the  work  he 
had  done.  Although  he  was  permitted  to  proceed  on  a  quantum  meruit, 
the  defendant  was  allowed  to  counterclaim  for  the  damage  he  had  sus- 
tained as  the  result  of  the  delay. 
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ing  the  obligation  assumes  that  risk  in  the  absence  of  an  expressed 
stipulation  to  the  contrary.5 

Where,  however,  there  is  no  time  stipulation  in  the  contract  a 
different  result  has  been  reached.  This  is  apparent  y  due  to  the  effect 
that  the  courts  have  given  to  the  absence  of  the  time  provision,  and 
not  to  any  different  conception  of  the  effect  of  a  strike  as  a  super- 
vening contingency.  All  the  courts  lay  down  the  rule  that  in  a  case 
where  no  time  is  fixed  a  reasonable  time  for  performance  is  to  be 
inferred.6  But  while  such  language  is  universally  used  it  is  per- 
fectly clear  that  behind  the  words  thus  employed  there  are  hidden  two 
distinct  conceptions  of  what  a  reasonable  time  is:  (1)  what  appears 
to  have  been  the  expectation  of  the  parties  as  reasonable  men  when 
they  entered  into  the  contract;  (2)  what  turns  out  to  be  reasonable 
for  the  promisor  in  the  exercise  of  due  diligence,  without  any  refer- 
ence to  the  contract  and  only  with  reference  to  actual  conditions  as 
they  arise  in  the  course  of  performance.  The  latter  construction  was 
adhered  to  in  the  recent  federal  case  of  Richland  Queen  S.  S.  Co.  v. 
Buffalo  Dry  Dock  Co.  (2  C.  C.  A.  1918)  254  Fed.  668.  A  shipowner 
left  his  ship  for  repair  in  the  defendant's  dockyard.  No  time  was 
fixed  for  the  work.  The  vessel  was  returned  with  repairs  in  69  days, 
a  strike  of  80%  of  the  workmen  having  caused  a  delay  of  30  days. 
The  court,  one  justice  dissenting,  adopted  the  usual  language  to  the 
effect  that  the  defendant  was  entitled  to  a  reasonable  time  in  which 
to  perform  his  contract,  but  declared  that  in  view  of  the  strike  the 
work  was  completed  without  unreasonable  delay.  The  majority  opin- 
ion laid  down  the  test  in  the  following  language,  "The  question  is 
whether  the  delay  complained  of  was  reasonable  or  unreasonable,  not 
in  view  of  the  circumstances  existing  at  the  time  the  contract  was 
made,  but  in  view  of  the  circumstances  existing  when  the  contract 
was  being  performed."7 

5  In  Thiis  v.  Byers  (1876)  L.  R.  1  Q.  B.  244,  sixteen  days  were  given 
a  charterer  to  load  a  ship.  Bad  weather  causing  a  delay  of  four  days  was 
held  to  be  no  excuse  and  the  charterer  was  held  liable  for  the  four  days' 
demurrage.  In  Porteus  v.  Watney  (1878)  L.  R.  3  Q.  B.  534,  a  delay 
caused  by  the  neglect  of  a  third  party  was  no  excuse  when  fourteen  days 
only  were  given  for  unloading.  In  Randall  v.  Lynch  (1809)  2  Camp.  352, 
the  charterer  was  held  to  bear  the  risk  of  delay  arising  from  the  crowded 
state  of  the  place  at  which  the  ship  was  to  load.  And  so  in  Barret  v. 
Dutton  (1815)  4  Camp.  333,  as  to  the  risk  of  frost  preventing  access  to 
the  vessel.  In  all  these  oases  there  was  a  definite  time  stipulation.  See 
Empire  Transportation  Co.  v.  Philadelphia  &  R.  Coal  &  Iron  Co.  (C.  C.  A. 
1896)  77  Fed.  919. 

6  See  Hick  v.  Raymond  (1892)  1  Reports  125;  Empire  Transportation 
Co.  v.  Philadelphia  &  R.  Coal  &  Iron  Co.,  supra,  footnote  5 ;  Eppens,  Smith, 
&  Wiemann  Co.  v.  Littlejohn  (1900)  164  N.  Y.  187,  58  N.  E.  19;  Frankfort- 
Barnett  Co.  v.  William  Prym  Co.  (C.  C.  A.  1916)  237  Fed.  21,  25;  Ollinger 
&  Bruce  Dry  Dock  Co.  v.  James  Gibbony  &  Co.  (Ala.  1919)  81  So.  18. 

7  The  decision  follows  a  line  of  English  cases  where  the  question  has 
arisen  in  relation  to  the  time  for  unloading  vessels  under  charter  parties 
where  there  was  no  time  stipulation.  The  charterer  in  such  cases  is  held 
to  be  bound  only  to  reasonable  dispatch,  which  has  been  interpreted  by 
the  Court  of  Appeals  in  Hick  v.  Rodocanachi  [18911  2  Q.  B.  626,  and 
approved  by  the  House  of  Lords  in  Hick  v.  Raymond,  supra,  footnote  6, 
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It  is  submitted  that  this  method  of  judging  what  is  a  reasonable 
time  does  violence  to  contract  principle.  The  courts  in  imposing  a 
liability  on  the  parties  must  find  some  basis  for  doing  so.  This  they 
must  find  in  the  contract  entered  into  between  the  parties  for  the 
very  reason  that  the  parties  themselves  look  to  their  contract  for  their 
obligations  and  liabilities.  When  a  contract  obligation  is  not  set 
forth  in  sufficient  detail,  then  there  is  either  no  contract  at  all  because 
of  a  lack  of  certainty  ;8  or,  if  there  is  a  contract,  then  what  that  insuf- 
ficiently defined  obligation  is  must  be  determined  in  the  light  of  the 
surrounding  circumstances  existing  at  the  time  of  the  contract.9 
Where  no  time  is  specified  for  performance  no  court  will  declare  the 
contract  void  for  uncertainty.  In  their  attempt  to  give  effect  to  the 
intention  of  the  parties,  all  courts  infer  by  adopting  a  standardized 
inference  of  intention  that  a  reasonable  time  is  meant,  with  the  di- 
verse connotations  referred  to  above.10     And  it  is  justifiable  that  the 

to  mean,  not  that  the  charterer  must  unload  within  a  time  which  would  be 
reasonable  under  ordinary  circumstances,  but  that  he  must  use  proper  dili- 
gence under  the  actual  circumstances  and  he  is  not  liable,  therefore,  for 
delay  caused  by  a  strike  unless  the  strike  is  attributable  to  his  own  fault. 

It  is  to  be  noted  that  in  Hick  v.  Rodocanachi  which  follows  Ford  v. 
Cotesworth  (1870)  L.  R.  5  Q.  B.  544,  the  court  goes  upon  the  theory  that 
there  is  a  contract  implied  in  law  when  there  is  no  time  stipulation  and 
that  the  obligation  created  by  the  so-called  contract  is  to  perform  with 
due  diligence  under  circumstances  arising  in  the  course  of  performance, — 
the  province  of  the  jury  being  merely  to  determine  whether  such  due  dili- 
gence was  exercised  in  the  light  of  supervening  events.  The  same  is  true  of 
Hick  v.  Raymond,  supra.  It  is  submitted,  however,  that  this  is  inconsist- 
ent with  the  idea  that  the  court  is  travelling  on  any  contract  theory  under 
which  the  same  result  would  be  reached.  For,  if  it  were  so  doing,  it 
would  have  to  instruct  the  jury  to  find  what  the  promise  was,  and  only 
in  the  absence  of  evidence  to  the  contrary  to  find  that  there  was  a  promise 
to  use  due  diligence, — and  then,  whether  in  view  of  all  the  subsequent 
circumstances  such  diligence  was  duly  exercised. 

In  Ford  v.  Cotesworth,  supra,  performance  was  delayed  for  seven  days 
because  of  a  threatened  bombardment  of  the  port  of  discharge.  But  in 
that  case  the  court  went  on  the  theory  that  this  threatened  bombardment 
was  a  zns  maior,  thereby  excusing  the  delay.  Consequently,  it  was  un- 
necessary in  the  decision  to  determine  what  constituted  a  reasonable  time. 
But  whether  this  contingency  should  have  been  regarded  as  a  vis  maior 
is  open  to  question.  Cf.  Pollock,  op.  cit.  *535 ;  1  Columbia  Law  Rev.  533 ; 
35  Law  Quart.  Rev.  99.  Cf.  Postlethwaite  v.  Freeland  (1880)  L.  R.  5  A. 
C.  599,  where  unloading  was  to  be  done  "according  to  the  custom  of  the 
port."  In  this  case  a  delay  of  thirty-one  days  was  held  not  to  be  unrea- 
sonable because  the  inability  to  unload  was  due  to  the  necessity  of  abid- 
ing by  the  custom  of  the  port,  which  was  to  unload  according  to  priority 
of  arrival.  This  case  appears  to  be  soundly  decided  under  any  theory  be- 
cause by  the  contract  the  parties  provided  for  such  contingencies  as  ac- 
tually arose  by  virtue  of  the  "custom  of  the  port"  clause. 

The  result  reached  in  Hick  v.  Raymond,  supra,  is  the  same  as  that 
reached  in  a  similar  class  of  cases  in  the  United  States.  Empire  Trans- 
portation Co.  v.  Philadelphia  &  R.  Coal  &  Iron  Co.,  supra,  footnote  5,  fol- 
lowed with  approval  in  Acme  Transit  Co.  v.  133,000  Bushels  of  Wheat 
(D.  C.  1917)  243  Fed.  970. 

8  Pollock,  op.  cit.  *45  et  seq. 

9  Anson,  op.  cit.  7. 

10  Supra,  footnote  6. 
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courts  should  declare  that  a  contract  does  exist.  But  it  must  be 
realized  that  once  they  arrive  at  this  result  they  are  logically  bound 
to  assert  that  that  obligation,  insufficiently  defined  because  of  the 
unexpressed  time  element,  must  be  determined  by  the  contract  at 
the  point  of  its  inception  just  as  well  as  the  obligations  that  are  defi- 
nitely expressed  in  it.  A  reference  to  subsequent  events  and  inter- 
vening contingencies  is  no  more  permissible  in  this  case  to  deter- 
mine what  was  in  the  contract  than  in  the  case  of  a  contract  in 
which  everything  is  fully  specified.  Subsequent  circumstances  can 
only  alter  the  contract  on  the  theory  of  novation, — that  the  parties 
have  intended  a  new  contract  to  arise  and  to  stand  in  lieu  of  the 
former.  The  only  possible  justification  for  the  courts  in  disi-egarding 
the  contract  would  be  that  a  broad  business  policy  so  dictates.  But 
there  seems  to  be  no  such  ground  of  policy  on  which  the  courts  travel 
in  view  of  the  fact  that  in  cases  where  there  is  a  definite  time  stipu- 
lation they  refuse  to  disregard  the  contract  and  they  do  not  allow 
contingencies  such  as  strikes  to  excuse  non-performance.11 

If  what  is  a  reasonable  time,  therefore,  is  to  be  determined  by  the 
contract  entered  into  between  the  parties  the  first  conception  noted 
above  is  sound.  The  question  then  remains :  What  should  the  courts 
infer  the  expectation  of  the  parties  as  reasonable  men  to  have  been 
when  they  entered  into  the  contract?  In  answer  to  this  there  are 
two  opposing  views.  One  view  is  that  the  party  to  perform  promises 
merely  to  use  diligence.12  On  the  other  hand,  it  has  been  presumed 
that  the  party  promises  to  perform  within  a  time  that  would  be  rea- 
sonable under  conditions  existing  at  the  time  of  the  inception  of  the 
contract.13     The  principal  case  can  be  supported  on  the  former  of 

11  Supra,  footnotes  2  and  5. 

12  Empire  Transportation  Co.  v.  Philadelphia  &  R.  Coal  &  Iron  Co., 
supra,  footnote  5,  although  fully  adopting  the  law  as  laid  down  by  the 
English  court  in  Hick  v.  Raymond,  supra,  footnote  6,  does  refer  to  the  con- 
tract of  the  parties  and  asserts  that  the  promise  in  such  cases  is  to  per- 
form "with  reasonable  diligence." 

13  In  Eppens,  Smith  &  Wiemann  v.  Littlejohn,  supra,  footnote  6,  plain- 
tiff vendor  was  prevented  from  shipping  coffee  from  a  foreign  port  be- 
cause of  a  lack  of  transportation  facilities.  Although  he  made  every  rea- 
sonable effort  and  did  ship  at  the  first  opportunity  he  was  not  allowed  to 
recover  damages  against  the  defendant  for  refusal  to  accept.  On  p.  191, 
the  court  said,  "What  constitutes  a  reasonable  time  usually  depends  upon 
the  circumstances  of  the  particular  case,  such,  at  least,  as  the  parties  may 
be  supposed  to  have  contemplated  in  a  general  way  in  making  the  con- 
tract." This  is  approved  and  followed  in  Sturges  &  Burn  Mfg.  Co.  v. 
American  Separator  Co.  (1916)  171  App.  Div.  429,  156  N.  Y.  Supp.  872. 

"It  seems  to  me  the  correct  mode  of  ascertaining  what  reasonable  time 
is  in  such  a  case  as  this,  is  by  placing  the  Court  and  jury  in  the  same  sit- 
uation as  the  contracting  parties  themselves  were  in  at  the  time  they 
made  the  contract:  that  is  to  say,  by  placing  before  the  jury  all  those 
circumstances  which  were  known  to  both  parties  at  the  time  the  contract 
was  made,  and  under  which  the  contract  itself  took  place.  By  so  doing, 
you  enable  the  Couft  and  jury  to  form  a  safer  conclusion  as  to  what  is 
the  reasonable  time  which  the  law  implies,  and  within  which  the  contract 
is  to  be  performed."  Alderson  B.,  Ellis  v.  Thompson  (1838)  3  M.  &  W. 
*445,  *457.  In  this  case  lowness  of  water  delayed  a  shipment  of  goods 
beyond  the  time  that  would  ordinarily  have  sufficed.    This  delay  was  held 
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The  final  issue  comes  down  to  this :  which  is  the  fairer  of  these 
two  presumptions?  Most  of  the  English  and  American  decisions  in 
their  conclusions  could  be  reconciled  on  the  theory  that  the  party  to 
perform  promises  merely  to  use  due  diligence.14  It  is  believed,  how- 
ever, that  this  is  not  the  fairer  presumption  for  the  courts  to  make, 
for  in  essence  it  benefits  one  party  at  the  expense  of  the  other.  Car- 
ried to  its  logical  conclusion  the  result  would  be  that  the  one  party 
would  have  as  time  for  performance  a  period  extending  indefinitely 
depending  upon  the  number  and  duration  of  subsequently  arising 
contingencies  of  whatever  nature  not  within  his  control.  Suppose  A 
agreed  with  B  to  pay  B  $500  for  a  horse  already  delivered.  There  is 
no  time  stipulation  for  payment  in  the  contract.  At  the  inception  of 
the  contract  A  is  prosperous.  A  few  days  thereafter  his  worldly  pos- 
sessions are  destroyed  by  fire.  Financial  reverses  follow  from  which 
with  the  greatest  diligence  he  is  unable  to  recover.  No  court  would 
allow  A  to  set  up  due  diligence  as  a  defense  in  a  suit  against  him 
two  years  later  for  the  $500.  Yet,  it  is  submitted,  that  this  should 
logically  follow  if  it  is  to  be  inferred  that  the  promise  is  solely  to  use 
due  diligence.     Furthermore,  in  the  ordinary  case  it  would  seem  that 

to  be  unreasonable  and  the  defendant  was  discharged  from  his  contract 
liability. 

In  Adams  v.  Royal  Mail  Steam  Packet  Co.  (1859)  5  C.  B.  (N.  S.)  491, 
the  defendant  freighters  claimed  as  an  excuse  for  delay  in  loading  a 
vessel  a  difficult  railway  and  colliery  situation  that  was  beyond  their  con- 
trol. The  court  did  not  allow  the  defense  saying,  at  p.  *497,  "They  should 
have  taken  care  to  protect  themselves  by  some  stipulation,  if  they  contem- 
plated relieving  themselves  from  the  consequences  of  fortuitous  or  unfore- 
seen impediments  to  the  due  performance  of  their  contract."  Cf.  Harris 
&  Taylor  v.  Dreesman  (1854)  23  L.  J.  210  Ex.,  which  is  distinguished  in 
this  case. 

The  New  York  courts  have  reached  a  curious  result  by  virtue  of  deci- 
sions rendered  in  the  two  cases  of  Blackstock  v.  New  York  &  Erie  R.  R. 
(1859)  20  N.  Y.  48,  and  Geismer  v.  Lake  Shore  &  M.  S.  Ry.  (1886)  102  N. 
Y.  563,  7  N.  E.  828.  In  both  of  these  cases  a  common  carrier  was  delayed 
in  its  transportation  of  goods  for  plaintiff  because  of  a  strike  of  its  work- 
men. No  time  was  specified  and  performance  was  recognized  by  the 
courts  to  be  due  in  "a  reasonable  time."  In  the  former  case  relief  was 
given  to  the  plaintiff,  and  in  the  latter  relief  was  denied.  The  court  in 
the  latter  decision  distinguished  the  cases  on  the  ground  that  in  the  first 
case  the  strike  was  a  peaceful  one  and  hence  did  not  excuse  delay,  while 
in  the  latter  there  was  a  violent  strike  which  was  an  excuse. 

The  recent  case  of  Burns  Grain  Co.  v.  Erie  R.  R.  (1918)  102  Misc.  28, 
168  N.  Y.  Supp.  154,  adds  to  the  confusion  in  New  York  law,  at  least  as 
applied  to  carriers.  In  this  case  a  carrier  claimed  as  excuse  for  delay 
in  delivery  the  extraordinary  congestion  of  freight  on  its  own  and  other 
railway  lines.  The  court  did  not  allow  this  defense  because  the  consignor 
was  uninformed  of  the  congestion  when  he  offered  the  goods  to  be  trans- 
ported and  the  railroad  company  did  not  undertake  to  apprise  him  of  the 
freight  conditions.  There  is  a  dictum,  however,  in  this  case  to  the  effect 
that  if  there  were  no  congestion  on  the  lines  when  the  contract  was  made 
subsequent  congestion  might  excuse  delay, 
these  two  standardized  inferences. 

14  In  addition  to  the  cases  cited,  supra,  footnote  7,  see  the  following 
cases.  Cross  v.  Beard  (1862)  26  N.  Y.  85;  Whitehouse  v.  Halstead  (1878) 
90  111  95;  The  J.  E.  Owen  (D.  C.  1893)  54  Fed.  185;  Taylor  v.  Great 
Northern  Ry.  (1867)  L.  R.  1  C.  P.  385. 


NOTES.  229 

contracting  parties,  fixing  no  time  for  performance  contemplate  a 
continuation  of  normal  conditions  of  labor  and  a  normal  supply  of 
material.  They  contemplate  no  change  in  the  then  existing  circum- 
stances that  are  to  come  into  play  in  the  carrying  out  of  the  contract ; 
and  according  to  their  expectations  due  performance  will  be  on  this 
basis.1"'  If  that  is  so,  each  party  should  assume  the  risks  attendant 
on  his  obligations  just  as  in  contracts  with  a  definite  time  stipulation, 
and  in  the  absence  of  express  provision  to  the  contrary16  the  prac- 
tice of  normal  industrial  activity  should  determine  by  whom  these 
risks  are  to  be  borne. 


Receiving  the  Proceeds  of  Stolen  Goods  as  a  Criminal  Of- 
fense.— "The  crime  of  receiving  stolen  goods  includes  generally  the 
receiving,  buying,  concealing,  or  aiding  in  concealing  goods  stolen  or 
embezzled  with  knowledge  that  they  were  so  stolen  or  embezzled,  and 
with  fraudulent  intent  to  deprive  the  true  owner  thereof."1  In  early 
common  law  this  offense  was  but  a  mere  misdemeanor,2  and  only 
included  the  receipt  of  goods  which  had  been  secured  by  common  law 
larceny.  Later  the  crime  was  elevated  to  a  felony  by  the  Statute  of 
3  William  and  Mary,  c.  9,  §  4,  which  made  the  receiver  an  accessory 
after  the  fact.3  But  since  an  accessory  could  not  be  convicted  before 
the  conviction  of  the  principal  felon4  it  was  impossible  to  prosecute  the 
rceiver  whenever  the  principal  could  not  be  found,  or  was  not  amen- 
able to  justice.  To  overcome  this  difficulty  the  supplementary  stat- 
utes of  1  Anne,  c.  9,  §  2,  and  5  Anne,  c.  31,  §§  5,  6,  were  passed  pro- 
viding "that  where  the  principal  felon  could  not  be  taken,  the  re- 
ceiver might  be  separately  prosecuted  as  for  a  misdemeanor."5  Later 
the  Statute  of  7  and  8  George  IV,  c.  29,  §  54,  made  the  offense  of 

15  Supra,  footnote  13. 

1G  In  the  following  cases  there  was  such  an  expressed  stipulation  :  Mat- 
soukis  v.  Priestman  &  Co.  [1915]  1  K.  B.  681;  Delaware  L.  &  W.  Ry.  v. 
Bowns  (1874)  58  N.  Y.  573;  Weber  v.  Collins  (1897)  139  Mo.  501,  41  S. 
W.  249;  Wood  v.  Keyser  (D.  C.  1897)  84  Fed.  688.  In  Koski  v.  Finder, 
supra,  footnote  2,  the  court  at  p.  291  dismisses  the  excuse  for  delay  in 
performance  because  of  the  strike  on  the  ground  that  "the  contract  does  not 
make  a  strike  an  excuse  for  delay." 

»34  Cyc.  514. 

2  2  Bishop,  New  Criminal  Law  (8th  ed.)  §  1137;  2  Russell.  Law  of 
Crimes  (7th  Eng.  ed.)  1465;  Kenny,  Outline  of  Criminal  Law  252.  "To 
buy  or  receive  stolen  goods,  knowing  them  to  be  stolen,  falls  under  none 
of  these  descriptions;  it  was  therefore  at  common  law  a  mere  misde- 
meanor, and  made  not  the  receiver  accessory  to  the  theft;  because  he 
received  the  goods  only  and  not  the  felon."  4  Blackstone,  Comm.  (Lewis 
ed.)    *38. 

3  Thomas  Butler  &  Thomas  Quin  v.  The  State  (S.  C.  1825)  3 
McCord  *383;  see  State  v.  Hodges  (1880)  55  Md.  127. 

4  18  Columbia  Law  Rev.  471  ;  see  The  State  of  Connecticut  v.  Weston 
(1833)  9  Conn.  527;  "And  unless  the  principal  felon  was  convicted,  the 
receiver  as  an  accessory  after  the  fact  could  not  be  convicted.  If  then 
the  principal  felon  escaped  or  was  kept  out  of  the  way,  the  receiver  went 
unpunished."    State  v.  Hodges,  supra,  footnote  3,  at  p.  135. 

5  See  State  v.  Hodges,  supra,  footnote  3 ;  1  Bishop,  op.  cit.  699. 
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receiving  stolen  goods  a  separate  crime,  and  the  receiver  subject  to 
prosecution  irrespective  of  the  conviction  of  the  thief  or  his  amena- 
bility to  justice.6  Since  these  statutes,  however,  were  passed  subse- 
quent to  the  settlement  of  the  colonies,  they  were  not  regarded  as 
common  law  in  most  of  the  original  states.7  But  with  the  progressive 
tendency  to  regard  the  receipt  of  stolen  property  as  morally  culpable 
as  the  stealing  itself,  most  legislatures  enacted  laws  making  the 
offense  a  separate  and  distinct  felony,  although  there  are  still  a  few 
states  which  regard  the  crime  a  misdemeanor.8  In  addition  to  that 
some  statutes  go  much  further  than  the  common  law  by  including 
within  this  offense  goods  that  have  been  embezzled  or  obtained  by 
false  pretences  as  well  as  property  which  has  been  secured  by  lar- 
ceny.9 All  this  legislation  shows  a  distinct  progressive  tendency  to 
reach  out  and  punish  the  receiver  of  stolen  goods. 

One  of  the  necessary  elements  of  the  crime  of  receiving  stolen 
property  is  that  the  goods  which  came  into  the  possession  of  the  ac- 
cused, be  stolen  goods  at  the  time  they  are  received.10  Furthermore, 
in  spite  of  the  limited  number  of  cases  on  the  question,  there  is  little 
doubt  that  at  common  law  in  order  to  convict  one  of  this  crime,  it 
was  absolutely  necessary  to  prove  that  the  accused  received  the  iden- 
tical property  which  had  been  stolen.11  Of  course,  "if  the  thing  re- 
ceived retained  its  character  but  was  merely  converted  into  a  different 
form  it  would  still  be  the  identical  chattel  within  the  meaning  of  the 
law."  Thus  where  the  thief  stole  a  live  sheep  which  he  killed  and 
gave  to  the  defendant,  a  conviction  was  properly  sustained.12  Or  "if 
the  stolen  (gold)  dust  was  made  into  coin  this  circumstance  would  not 
change  its  identity,  and  the  possession  of  such  coin  would  be  the 

«34  Cyc.  515. 

7  1   Bishop,  op.  cit.  §  700. 

8  The  State  of  Connecticut  v.  Weston,  supra,  footnote  4;  Swaggerty  v. 
The  State  (1836)  17  Tenn.  338;  Commonwealth  v.  Barry  (1874)  116 
Mass.  1;  Allison  v.  Commonwealth  (1885)  83  Ky.  254;  Anderson  & 
Brown  v.  The  State  of  Florida  (1896)  38  Fla.  3,  20  So.  765;  see  Engster 
v.  The  State  (1881)  11  Neb.  539,  10  N.  W.  453;  Watts  v.  The  People 
(1903)  204  111.  233,  68  N.  E.  563;  State  v.  Johnson  (1917)  90  N.  J.  L. 
21,  100  Atl.  242. 

9  Clark,  Criminal  Law  380;  N.  Y.  Penal  Law  §  1308. 

10  People  v.  Jaffe  (1906)  185  N.  Y.  497,  78  N.  E.  169;  Clark,  op.  cit., 
378. 

11  "It  is  conceived  that  no  indictment  could  be  framed  for  receiving 
the  proceeds  of  stolen  property.  The  section  only  applies  to  receiving 
the  chattel  stolen,  knowing  that  chattel  to  have  been  stolen.  In  the  case 
of  gold,  silver,  etc.,  if  it  were  melted  after  the  stealing  an  indictment 
for  receiving  it  might  be  suported,  because  it  would  stdl  be  the  same 
chattel  though  altered  by  the  melting,  but  where  a  £100  note  is  changed 
for  other  notes,  the  identical  chattel  is  gone,  and  a  person  might  as 
well  be  indicted  for  receiving  the  money  for  which  a  stolen  horse  was 
sold,  as  for  receiving  the  proceeds  of  a  stolen  note."  2  Russell,  op  cit., 
1479,  footnote  q;  People  v.  Ammon  (1904)  92  App.  Div.  205,  87  N.  Y. 
Supp.  358;  see  United  States  v.  Montgomery  (U.  S.  Dist.  Ct.  1875)  3 
Sawyer  544. 

12  Rex  v.  Cowell  (1796)  2  East.  P.  C.  617;  see  quotation  in  footnote  11. 
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possession  of  the  stolen  property."13  The  question,  of  the  identity  of 
goods,  arose  in  the  case  of  People  ex  rel.  Briggs  v.  Hariley  (1ST.  Y. 
App.  Div.  1st  Dept.  1918)  173  N.  Y.  Supp.  693.  One  Foye  procured 
three  loans  from  Brown  of  Philadelphia  by  means  of  forged  collat- 
eral. No  checks  or  drafts  passed  between  Brown  and  Foye,  but  the 
moneys  were  wired  to  New  York,  and  were  transmitted  by  various 
cashiers'  checks  through  several  banks  to  the  credit  of  Foye  in  the 
Columbia  Knickerbocker  Trust  Company.  Foye  had  no  funds  in  the 
bank  except  the  proceeds  of  these  loans.  Thereafter  Foye  drew 
$25,000  out  of  this  account  in  the  Columbia  Knickerbocker  Trust 
Company,  and  gave  $21,000  of  these  identical  bills  to  the  relator, 
who  had  full  knowledge  of  the  entire  transaction.  The  relator  was 
arrested  for  receiving  stolen  property  and  on  a  habeas  corpus,  the 
court  held,  one  judge  dissenting,  that  the  money  received  from  Foye 
by  the  relator  was  not  the  identical  property  which  Foye  had  orig- 
inally stolen;  and  that,  therefore,  she  could  not  be  convicted  of  the 
crime  of  receiving  stolen  goods. 

Under  common  law  the  decision  is  sound.  The  next  ques- 
tion is  whether  the  result  is  the  same  under  the  New  York 
Statute.  §  1308  of  the  Penal  Law  provides  that  the  receiver 
shall  be  guilty  if  he  buys  or  receives  with  guilty  knowledge 
"any  stolen  property,  or  any  property  which  has  been  wrongfully 
appropriated  in  such  a  manner  as  to  constitute  larceny  according  to 
this  article."  Hence,  whether  or  not  the  relator  is  guilty  of  the  crime 
depends  upon  whether  Foye  committed  larceny  under  the  Statute 
when  he  gave  her  the  $21,000.  It  must  be  noted  that  the  larceny 
section  is  very  comprehensive.  It  has  been  held  to  cover  at  least 
four  crimes:  (a)  common  law  larceny;  (b)  embezzlement;  (c)  larceny 
by  false  pretences;  and  (d)  felonious  breach  of  trust.1*  Under  this 
statute  it  has  been  held  that  a  trustee  who  diverts  or  misappropriates 
the  trust  res  is  guilty  of  larceny,  although  such  an  act  was  not  lar- 
ceny at  common  law.15  Hence,  if  Foye  was  holding  the  bank  account 
as  trustee,  within  the  meaning  of  the  Statute,  for  Brown,  it  would 
follow  that  his  misappropriation  by  drawing  upon  it  and  giving  the 

13  United  States  v.  Montgomery,  supra,  footnote  11,  at  p.  548. 

^See  Matter  of  Dempsey  (1900)  32  Misc.  178,  65  N.  Y.  Supp.  722; 
People  v.  Miller  (1902)  169  N.  Y.,  339,  62  N.  E.  418;  People  v.  Shears 
(1913)  158  App.  Div..  577,  143  N.  Y.  Supp.  861.  "But  the  Penal  Code 
recognized  that  the  moral  guilt  of  the  two  offenses  was  the  same  and 
swept  away  the  theory  by  which  the  courts  had  felt  constrained  to  dis- 
tinguish them  in  principle.  By  it  larceny  is  so  treated  as  to  include 
not  only  that  offense  as  defined  at  common  law  and  by  the  revised 
statutes,  but  also  embezzlement,  obtaining  property  by  false  pretenses 
and  felonious  breach  of  trust."  People  v.  Dunmar  (1887)  106  N.  Y.,  502, 
508,   13  N.  E.  325. 

15  "Diversion  of  trust  funds  by  a  trustee  for  use  of  himself  or  another 
was  not  larceny  at  common  law,  that  crime  involving  an  initial  trespass 
and  trover.  But  at  present  such  act  is  made  grand  or  petit  larceny,  de- 
pending upon  the  amount  of  property  diverted,  by  sec.  1302  of  Penal 
Law."  People  v.  Shears,  supra,  footnote  14  at  p.  577.  People  ex  rel. 
Zotti  v.  Flynn  (1909)  135  App.  Div.,  276,  120  N.  Y.  Supp.,  511  ;  see  People 
v.   Dumar,  supra,   footnote   14;   People  v.   Miller,  supra,   footnote   14. 
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money  to  the  relator  was  statutory  larceny.  The  relator  would  then 
be  receiving  the  identical  goods  which  had  been  stolen,  and  would, 
therefore,  be  guilty  of  receiving  stolen  goods. 

It  is  well  settled  that  "One  who  acquires  property  by  fraud,  misrep- 
resentation, imposition,  concealment,  or  under  any  other  circumstances 
as  render  it  inequitable  for  him  to  retain  it,  is  in  equity  regarded  as 
the  trustee  of  the  party  who  suffers  by  reason  of  the  fraud  or  other 
wrong  and  who  is  equitably  entitled  to  the  property."16  Although 
such  a  trust  is  a  constructive  trust  and  a  mere  fiction  or  creature  of 
the  courts,  still,  for  all  purposes,  "the  parties  defrauded,  or  benefi- 
cially entitled  have  the  same  rights  and  remedies  against  him  as  they 
would  be  entitled  to  against  an  express  trustee  who  had  fraudulently 
committed  a  breach  of  the  trust."17  Hence,  it  has  been  held  that 
the  owner  of  negotiable  securities,  which  had  been  stolen  and  sold 
by  the  thief,  might  claim  the  proceeds  in  the  hands  of  the  felonious 
taker  or  of  his  assignee  with  notice  and  that,  furthermore,  this  right 
continued  and  attached  to  any  securities  or  property  in  which  the  pro- 
ceeds were  invested  so  long  as  they  could  be  traced  and  identified.18 
From  this  it  would  follow  that  whatever  Foye  received  from  the 
felonious  transaction  he  was  bound  in  equity  to  return  to  Brown, 
the  defrauded  party,  or,  in  other  words,  he  was  a  constructive  trustee 
for  the  money  or  its  proceeds  for  the  benefit  of  the  latter.  The  fact 
that  the  original  money  was  four  times  removed  from  the  money 
which  he  actually  received  would  make  no  difference.  He  must  keep 
the  proceeds  as  a  constructive  trustee.  Therefore,  when  he  gave  the 
relator  the  $21,000,  he  was  giving  her  money  which  in  all  conscience 
he  was  bound  to  keep  as  a  trustee  for  Brown. 

The  question,  however,  is  whether  the  statute  was  intended  to 
include  constructive  trustees.  There  are  several  difficulties  that  arise 
in  coming  to  such  a  conclusion.  In  the  first  place,  suppose  Foye,  in 
the  principal  case,  had  taken  the  money  from  the  bank  and  had  pur- 
chased an  automobile  with  it,  and  subsequently  had  traded  the  auto- 

16  3  Pomeroy's  Equity  Jurisprudence  (4th  ed.)  §§  1044  et  scq.  Graham 
v.  King  (1893)  96  Ky.  339,  24  S.  W.  430;  Dorsey  v.  Wolcott  (1898)  173 
111.  539,  50  N.  E.  1015;  Donnelly  v.  Kees  (1903)  141  Cal.  56,  74  Pac. 
433,  a  case  under  a  statute;  Butterfield  v.  Nogaies  Copper  Co.  (1905) 
9  Ariz.  212,  80  Pac.  345;  Howard  v.  Brown  (1906)  197  Mo.  36,  95 
S.  W.  191;  McDonald  v.  Tvner  (1907)  84  Ark.  189,  105  S.  W.  74;  Dime 
Savings  Bank  v.  Fletcher  (1909)  158  Mich.  162,  122  N.  W.  540;  Hen- 
derson v.  Murray  (1909)  108  Minn.  76,  121  N.  W.  214;  Tetlow  v.  Rust 
(1910)  227  Pa.  292,  76  Atl.  22;  see  Smith  v.  Smith  (1907)  153  Ala. 
504,  45  So.  168. 

17  1  Perry,  Trusts  &  Trustees  §  166. 

18  "It  would  seem  to  be  an  anomaly  in  the  law,  if  the  owner  who  has 
been  deprived  of  his  property  by  larceny  should  be  less  favorably  situated 
in  a  court  of  equity,  in  respect  to  his  remedy  to  recover  it,  or  the  property 
into  which  it  has  been  converted,  than  the  one  who,  by  an  abuse  of  trust, 
has  been  injured  by  the  wrongful  act  of  a  trustee  to  whom  the  possession 
of  trust  property  has  been  confided.  The  law  in  such  a  case  will  raise 
a  trust  in  invitum  out  of  the  transaction,  for  the  very  purpose  of  sub- 
jecting the  substituted  property  to  the  purposes  of  indemnity  and  recom- 
pense."    Newton  v.  Porter  (1877)  69  N.  Y.  133,  139. 
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mobile  for  a  horse,  and  later  had  exchanged  the  horse  for  a  diamond 
ring;  he  would  have  committed  larceny  four  times,  since  on  each 
occasion  he  would  be  misappropriating  property,  which  he  held  as 
constructive  trustee.  Hence,  he  could  be  convicted  four  times,  al- 
though Brown,  the  owner,  was  deprived  of  but  one  chattel.  The 
second  objection  to  such  a  construction  is  that  it  would  make  the 
receiver  of  stolen  goods  subject  to  the  crime  of  larceny  in  addition 
to  the  crime  of  receiving  stolen  goods.  For  example,  when  the  re- 
lator received  the  money,  she  became  constructive  trustee,  since  she 
was  not  equitably  entitled  to  it.  Hence,  when  she  expended  it,  or 
refused  to  give  it  up,  she  would  be  misappropriating  it  within  the 
meaning  of  the  statute  and  would  thus  be  committing  larceny.  The 
third  objection  to  such  a  construction  of  §  1290,  is  that  §  1302,  which 
is  also  part  of  the  article  of  larceny,  in  dealing  with  misappropriation 
or  conversion  by  trustees,  specifically  limits  the  word  "trustee"  to  one 
"appointed  by  deed,  will,  or  other  instrument,  or  by  an  order  or  judg- 
ment of  a  court  or  officer."  This  section,  therefore,  would  seem  ex- 
pressly to  exclude  a  constructive  trustee,  but  it  is  not  conclusive.19 

In  view  of  these  difficulties,  it  is  probable  that  the  legislature 
never  intended  to  include  constructive  trustees  within  the  meaning 
of  the  word  "trustee"  in  §  1290.  But  it  is  undoubtedly  highly  desir- 
able to  subject  the  relator  to  punishment  in  order  to  place  an  obsta- 
cle in  the  way  of  future  imitators  of  the  plan  followed  in  the  prin- 
cipal case.  A  court,  therefore,  might  be  so  desirous  to  convict  the 
relator,  that  it  would  reach  out  beyond  mere  precedent  and  statutory 
provisions.  It  might  then  be  convenient  to  say  in  support  of  such 
a  result  either  one  of  two  things.  First,  that  the  larceny  statute 
includes  constructive  trustees.  Secondly,  the  procuring  of  the  money 
from  the  bank  was  the  first  tangible  benefit  of  the  claim  which  Foye 
secured  by  his  larcenous  transaction.  The  relator,  therefore,  in  re- 
ceiving part  of  this  identical  money  may  be  said  to  have  received 
stolen  goods.  In  any  event,  whatever  the  result  that  may  be  reached 
by  the  New  York  Court  of  Appeals  in  passing  on  the  case,  the  cir- 
cumstances here  presented  show  a  situation  for  legislative  regulation. 


Basis  of  Jurisdiction  for  the  Protection  of  Trade  Secrets. — 
If  there  is  any  policy  of  the  law  which  is  firmly  established,  it  is  that 
which  protects  those  intangible  yet  valuable  commercial  assets  which 

19  If  this  section  were  construed  literally,  it  would  not  include  a  trust 
of  personalty  orally  created,  although  such  a  trust  would  be  absolutely 
valid.  Gilman  v.  McArdle  (1885)  99  N.  Y.  451,  2  N.  E.  464;  Matter  of 
Carpenter  (1892)  131  N.  Y.  86,  29  N.  E.  1005;  Bork  v.  Martin  (1892)  132 
N.  Y.  280,  30  N.  E.  584;  see  Day  v.  Roth  (1858)  18  N.  Y.  448;  Britton  v. 
Lorenz  (1871)  45  N.  Y.  51.  Hence,  in  all  such  cases  the  trustee  could 
wilfully  misappropriate  the  trust  property  without  being  subject  to 
criminal  liabiity.  It  is  submitted,  however,  that  the  trustee  would  not 
be  permitted  to  escape  punishment,  and  that,  therefore,  §  1302  would 
not  be  construed  literally.  If  this  hypothesis  is  true,  then  §  1302  might 
also  be  construed  to  include  constructive  trustees. 
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are  known  as  "trade  secrets."1  But  the  theory  upon  which  such  pro- 
tection is  afforded  is  by  no  means  so  clearly  defined.  Where  the  par- 
ties have  entered  into  express  contracts  against  the  disclosure  or  use 
of  a  trade  secret  the  courts  find  no  difficulty  in  giving  a  legal  remedy 
for  breach  of  contract,2  or  equitable  relief  by  injunction  where  it 
appears  that  the  damages,  if  sought  at  law,  would  be  inadequate  or 
too  difficult  to  compute.3  Equity  will  act  not  only  against  the  party 
who  commits  the  breach  but  also  against  a  third  person  who  with 
notice  of  the  contract  persists  in  dealing  with  the  trade  secret,  whether 
he  pays  value  for  it  or  not.4  But  even  where  there  is  no  contract  the 
courts  will  grant  relief  by  "implying"  one  from  the  confidential  rela- 
tionship which  almost  invariably  exists  between  the  immediate  par- 
ties.5    Once  having  implied  a  contract  the  courts  then  hold  third  per- 

1  A  trade  secret  is  denned  as  "a  plan  or  process,  tool,  mechanism  or 
compound  known  only  to  its  owner  and  those  of  his  employes  to  whom 
it  is  necessary  to  confide  it  in  order  to  apply  it  to  the  use  to  which  it  is 
intended."  National  Tube  Co.  v.  Eastern  Tube  Co.  (1902)  23  Ohio  Cir. 
Ct.  468,  470.  The  definition  was  essential  to  the  case  since  the  existence 
of  a  trade  secret  was  in  controversy.  Courts  have  recognized  as  trade 
secrets  such  things  as  formulas  for  medicines  and  chemical  prepara- 
tions, C.  F.  Simmons  Medicine  Co.  v.  Simmons  (C.  C.  1897)  81  Fed. 
163,  mechanisms,  Westervelt  v.  National  Paper  &  Supply  Co.  (1900) 
154  Ind.  673,  57  N.  E  552,  and  lists  of  names  and  addresses  of  custom- 
ers. Empire  Steam  Laundry  Co.  v.  Lozier  (1913)  165  Cal.  95,  130  Pac. 
1180. 

2  Smith  v.  Dickenson  (1804)  3  Bos.  &  P.  630;  Hammer  v.  Barnes 
(N.  Y.  1863)  26  How.  Pr.  174,  a  case  in  which  there  was  concurrent 
equity  jurisdiction;  Tode  v.  Gross  (1891)  127  N.  Y.  480,  28  N.  E.  469. 
In  these  cases  the  contracts  provided  for  liquidated  damages  in  case 
of  breach,  so  that  there  was  no  need  of  equity  jurisdiction  on  this  point 
cm  the  ground  of  inadequacy  or  uncertainty  of  damages  at  law.  An 
action  on  the  case  was  allowed  in  Roystone  v.  Woodbury  Dermatological 
Institute  (1910)  122  N.  Y.  Supp.  444,  on  the  theory  that  there  was  a 
breach  of  the  duty  embodied  in  the  contract.  The  case  is  an  isolated 
one  and  was  never  followed.  The  court  intimated  that  the  complaint 
lacked  certain  requisites  of  proper  pleading  in  tort,  but  pointed  out  that 
the  defendant  had   failed  to  object  to  it  on  that  ground. 

sFralich  v.  Despar  (1894)  165  Pa.  24,  30  Atl.  521;  C.  F.  Simmons 
Medicine  Co.  v.  Simmons,  supra,  footnote  1 ;  Witkop  &  Holmes  Co.  v. 
Great  Atlantic  &  Pacific  Tea  Co.  (1910)  124  N.  Y.  Supp.  956;  see  Harri- 
son v.  Glucose  Sugar  Refining  Co.  (C.  C.  A.  1902)  116  Fed.  304,  312. 

4  Westervelt  v.  National  Paper  &  Supply  Co.,  supra,  footnote  1 ;  Stone 
v.  Goss  (1903)  65  N.  J.  Eq.  756,  55  Atl.  736:  see  Macbeth-Evans  Glass 
Co.  v.  Schnelbach  (1913)  239  Pa.  76,  86  Atl.  688. 

s  Cincinnati  Bell  Foundry  Co.  v.  Dodds  (1887)  10  Ohio  Dec.  154; 
Tipping  v.  Clarke  (1843)  2  Hare  383;  Lamb  v.  Evans  [1892]  3  Ch.  462; 
Robb  v.  Green  [1895]  2  Q.  B.  315;  Merryweather  v.  Moore  [1892]  2 
Ch.  518;  Louis  v.  Smellie  (1895)  73  L  T.  226;  Stevens  &  Co.  v.  Stiles 
(1909)  29  R.  I.  399,  71  Atl.  802.  The  courts  have  been  so  anxious  to 
find  a  contract  that  they  have  taken  pains  to  expound  the  theory  of 
implication  even  where  express  contracts  were  present.  Morison  v. 
Moat  (1851)  9  Hare  241,  20  L  J.  Ch.  513;  Eastman  Co.  v.  Reichenbach 
(1892)  79  Hun  183,  29  N.  Y.  Supp.  1143;  O.  &  W.  Thum  Co.  v.  Tloczynski 
(1897)  114  Mich.  149,  72  N.  W.  140;  Westervelt  v.  National  Paper  & 
Supply  Co.,  supra,  footnote  1. 
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sons  with  notice  of  that  relationship.6  It  has  also  been  held  that  a 
trade  secret  may  form  the  specific  res  of  an  express  trust.7  And 
finally,  there  is  a  well-established  iine  of  decisions  holding  that  a 
trade  secret  is  "property"  and  as  such  entitled  to  protection  in  courts 
of  equity.8 

Where  there  is  an  express  contract  the  basis  for  jurisdiction  is 
clear.  To  imply  a  contract,  however,  where  none  exists  is  not  satisfac- 
tory as  a  ground  for  relief,  being  merely  another  way  of  saying  that 
no  contract  is  necessary.  An  examination  of  cases  where  such  im- 
plication is  made  shows  that  bad  faith  or  breach  of  confidence  on  the 
part  of  the  defendant  is  the  fact  which  prompts  the  court  to  make  it.9 
The  theory  that  a  trade  secret  may  be  the  res  of  an  express  trust  is 
sound,  provided  it  is  admitted  to  be  property.  This  brings  us  to  the 
consideration  of  the  nature  of  the  right  of  the  "owner"  of  a  trade 
secret.  It  was  well  settled  at  common  law  that  an  author  had  no 
property  right  in  his  product,  once  it  was  published,10  and  the  in- 
ventor was  found  to  come  under  a  similar  doctrine.11  An  examina- 
tion of  the  trade  secret  cases  reveals  the  same  tendency  of  the  courts 
to  qualify  the  alleged  property  in  the  secrets.  Once  having  decided 
that  a  trade  secret  was  property  the  courts  began  immediately  to 

6  Macbeth-Evans  Glass  Co.  v.  Schnelbach,  supra,  footnote  4.  The 
court,  in  holding  the  third  person  responsible,  used  the  following  lan- 
guage :  "We  agree  with  the  learned  court  below  *  *  *  that  the  Jeffer- 
son Glass  Company  acquired  its  knowledge  of  the  secret  formula  *  *  * 
from  Schnelbach  in  breach  of  the  trust  and  confidence  reposed  in  him 
by  appellee,  and  in  violation  of  a  contract  implied  from  that  confidential 
relation  not  to  disclose  trade  secrets  *  *  *.  If  Schnelbach  was  properly 
enjoined,  so  was  the  Jefferson  Glass  Company  *  *  *." 

7  Bryson  v.  Whitehead  (1822)  1  S.  &  St.  74;  Green  v.  Folgham  (1823) 

1  S.  &  St.  398. 

sPeabody  v.  Norfolk  (1868)  98  Mass.  452;  Champlin  v.  Stoddart 
(N.  Y.  1883)   30  Hun    300;  Salomon  v.  Hertz   (1885)   40  N.  J.  Eq.  400, 

2  Atl.  379;  Simmons  Hardware  Co.  v.  Waibel  (1891)  1  S.  D.  488,  47  N.  W. 
814;  Walker  v.  Berger  (Ga.  1918)  96  S.  E.  627.  And  see  Cincinnati  Bell 
Foundry  Co.,  supra,  footnote  5;  Chadwick  v.  Covell  (1890)  151  Mass. 
190,  23  N.  E.  1068;  Watkins  v.  Landon  (1893)  52  Minn.  389,  54  N.  W. 
193;  Stewart  v.  Hook  (1903)  118  Ga.  445,  45  S.  E.  369.  In  Peabody  v. 
Norfolk  and  Salomon  v.  Hertz,  supra,  it  is  to  be  noted  that  there  ex- 
isted express  contracts  which  could  have  afforded  short  grounds  for 
reaching  the   same   decisions. 

9  "There  was  no  express  contract  on  the  part  of  Schnelbach  not  to 
disclose  the  trade  secrets  of  his  employer,  and  it  becomes  necessary  to 
inquire  whether,  because  of  *  *  *  the  confidence  reposed  in  him,  there 
arose  an  implied  duty  not  to  disclose  *  *  *.  It  would  *  *  *  be  in- 
equitable and  unjust  that  he  should  either  disclose  it  to  others,  or  make 
use  of  it  himself,  to  the  prejudice  of  his  employers  *  *  *."  Macbeth- 
Evans  Glass  Co.  v.  Schnelbach,  supra,  footnote  4.  Through  all  the  cases 
where  an  implied  contract  not  to  reveal  trade  secrets  is  found  by  the 
courts  to  exist,  we  find  much  the  same  language  used  to  justify  the 
implication. 

io  Millar  v.  Taylor  (1769)  4  Burr.  2303;  Donaldson  v.  Beckett  (1774) 
2  Bro.  P.  C.  129. 

ii  See  Brown  v.  Duchesne   (1856)   60  U.  S.   183,  195. 
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impose  limitations.  The  property,  it  appears,  is  not  absolute,12  and 
one  who  obtains  a  trade  secret  without  fraud  or  breach  of  confidence 
is  immune  from  responsibility  to  its  "owner"  regardless  of  the  fact 
that  he  may  have  obtained  it  from  one  who  got  or  disposed  of  it 
wrongfully.13  It  is  sometimes  quite  difficult  to  say  who  is  the  "owner" 
of  a  specific  trade  secret.  Thus,  where  A  sold  to  B,  and  then  sold  to  C 
for  value  and  without  notice,  a  certain  trade  secret,  it  was  held,  in 
an  action  by  C  against  B,  first  purchaser,  that  both  could  continue 
to  use  the  same  process,  since  both  came  by  it  in  good  faith,  and  an 
injunction  was  refused.14  The  same  result  was  reached  in  an  action 
by  a  donee  against  a  subsequent  purchaser  for  value  without  notice.15 
And  while  a  trade  secret  possesses  such  attributes  of  property  as 
assignability,16  and  liability  to  taxation,17  it  has  been  held  that  it  is 
not  such  property  as  will  serve  as  a  basis  for  a  stock  or  bond  issue.18 

What  the  courts  emphasize,  in  protecting  trade  secrets  from  inva- 
sion, is  the  bad  faith  or  breach  of  confidence  of  the  defendant,  and 
this  is  particularly  true  in  those  very  cases  which  form  the  keystones 
of  the  property  theory.19  It  is  worthy  of  note  that  these  same  cases 
could  have  been  decided  on  the  short  ground  of  breach  of  express  con- 
tract not  to  reveal  the  secrets  involved.  It  is  submitted,  on  these  facts, 
that  the  property  theory  as  a  legal  precedent  has  a  vulnerable  founda- 
tion. One  is  tempted  to  find  peculiar  significance  in  the  remarks  of 
the  court  in  an  early  case  dealing  with  what  is  usually  considered  the 
analogous  question  of  the  rights  of  the  author  of  a  private  letter, 
and  to  conclude  that  in  the  field  of  trade  secrets  the  property  idea 
is  but  mere  surplusage  in  the  guise  of  a  reason  for  a  result  reached 
on  some  other  basis.20     The  language  used  by  our  courts  in  recent 

12  "If  he  invents  or  discovers  and  keeps  secret  a  process  of  manu- 
facture *  *  *  he  has  not,  indeed,  an  exclusive  right  to  it  as  against  the 
whole  public,  or  against  those  who  in  good  faith  acquire  knowledge  of 
it."  Peabody  v.  Norfolk,  supra,  footnote  8.  And  see  the  dissenting  opin- 
ion of  Brandeis,  J.,  in  International  News  Service  v.  Associated  Press 
(1918)  248  U.  S.  215,  250,  39  Sup.  Ct.  68. 

13  Chadwick  v.  Covell,  supra,  footnote  8;  Watkins  v.  Landon,  supra, 
footnote  8 ;  Stewart  v.  Hook,  supra,  footnote  8.  For  an  excellent  sum- 
ming up  of  this  aspect  of  the  question  see  the  opinion  of  Emery,  V.  C. 
in  Pomeroy  Ink  Co.  v.  Pomeroy  (1910)  77  N.  J.  Eq.  293,  296,  78  Atl.  698. 

14  Stewart  v.  Hook,  supra,  footnote  8;  Watkins  v.  Landon,  supra,  foot- 
note 8. 

15  Chadwick  v.  Covell,  supra,  footnote  8. 

16  Hard  v.  Seeley  (N.  Y.  1865)  47  Barb.  428,  Tode  v.  Gross,  supra, 
footnote  2;   Stewart  v.  Hook,  supra,   footnote  8. 

17  In  re  Brandreth   (1899)  28  Misc.  468,  59  N.  Y.  Supp.  1092. 

180'Bear-Nester  Glass  Co.  v.  Antiexplo  Co.  (1908)  101  Tex.  431,  108 
S.  W.  967. 

19  See  Salomon  v.  Hertz,  supra,  footnote  8;  Chadwick  v.  Covell,  supra, 
footnote  8;  Peabody  v.  Norfolk,  supra,  footnote  8. 

20  "If  the  courts  have  resorted  to  a  mere  device  for  this  purpose, 
namely,  the  idea  of  property,  in  whole  or  in  part,  in  the  writer,  they 
are  justified  by  a  similar  practice  in  other  cases."  Roberts  v.  McKee 
(1859)  29  Ga.  161,  165. 
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years  indicates  that  they  are,  in  fact,  departing  from  the  property 
theory,  even  though  they  still  proclaim  it  as  a  basis  for  decision.  We 
are  told  that  a  "kind  of  a  property  right,"  based  upon  "special  equi- 
ties," exists  in  a  trade  secret,21  while  the  United  States  Supreme 
Court  speaks  of  property  in  such  a  secret  as  "an  unanalyzed  expression 
of  certain  secondary  consequences  of  the  primary  fact  that  the  law 
makes  some  rudimentary  requirements  of  good  faith."22  In  short, 
what  the  courts  require  in  order  to  protect  a  trade  secret,  is  evidence 
of  breach  of  confidence*  as  between  the  immediate  parties  and  evi- 
dence of  bad  faith  on  the  part  of  third  persons,  in  that  they  have 
notice  of  the  breach  of  confidence. 

But,  it  is  submitted,  that  breach  of  confidence  is  not  alone  suf- 
ficient to  form  a  basis  for  a  remedy.  For,  in  the  cases  of  plans  or 
schemes  worked  out  for  the  better  conduct  of  a  certain  line  of  busi- 
ness, the  courts  refuse  to  grant  relief  against  those  who  make  use 
of  the  plans  or  schemes  in  open  violation  of  the  trust  or  confidence 
reposed  in  them  by  the  originator.23  It  is  true  that  the  courts  say 
that  their  refusal  to  grant  relief  is  on  the  ground  that  there  is  no 
property  in  such  plans  or  schemes,24  and  that  they  are,  therefore,  to 
be  distinguished  from  trade  secrets.  But  in  all  cases  where  relief  is 
denied  there  is  an  absence  of  this  element,  namely,  pecuniary  damage, 
actual  or  threatened,  to  an  existing  business  of  the  plaintiff,  and 
arising  from  the  disclosure  of  the  plan  or  scheme.25  In  all  these 
cases  the  plaintiff  is  not  using  the  plan  or  scheme  as  an  asset  in  an 
existing  enterprise,  but  is  seeking  financial  aid  from  others  in  order 
to  put  it  in  operation ;  or  it  is  otherwise  apparent  that  the  plaintiff 
is  suffering  no  pecuniary  damage.26     On  the  other  hand,  in  the  trade 

21  Pomeroy  Ink  Co.  v.  Pomeroy,  supra,  footnote  13,  at  p.  296. 

22  Holmes,  J.  in  Dupont  de  Nemours  Powder  Co.  v.  Masland  (1917) 
244  U.  S.   100,   102,  37  Sup.  Ct.  575. 

"Burnell  V.  Cliown  (C.  C.  1895)  69  Fed.  993;  Bristol  v.  Equitable 
Life  Assurance  Society  of  the  United  States  (N.  Y.  1889)  52  Hun  161, 
5  N.  Y.  Supp.  131 ;  Bristol  v.  Equitable  Life  Assurance  Society  of  New 
York  (1892)  132  N.  Y.  264,  30  N.  E.  506;  Haskins  v.  Ryan  (1906)  71 
N.  J.  Eq.  575,  64  Atl.  436;  Stein  v.  Morris  (1917)  120  Va.  390,  91  S.  E. 
177. 

24  "If,  however,  appellant  had  originated  the  scheme  or  idea  of  bank- 
ing of  which  he  claims  to  be  the  owner,  he  could  not  have  a  property 
right  in  such  a  method  or  idea  of  conducting  business  without  any 
physical  means  or  devices  for  carrying  it  out."  Stein  v.  Morris,  supra, 
footnote  23,  at  p.  394.  "It  is  difficult  to  conceive  how  a  claim  to  a  mere 
idea  or  scheme,  unconnected  with  particular  physical  devices  for  carrying 
out  that  idea,  can  be  made  the  subject-matter  of  property."  Bristol  v. 
Equitable  Life  Assurance  Society  of  the  United  States,  supra,  footnote  23. 

25  "Plaintiff  communicated  his  system  without  marketing  it.  It  was 
valuable  to  the  defendant.  But  what  has  the  plaintiff  lost  thereby?  He 
alleges  no  more  than  the  loss  of  the  sale  to  a  single  party  who  refused 
to  buy.  The  system,  we  may  assume,  was  valuable  to  those  who  had 
insurance  to  sell.  Plaintiff  does  not  allege  that  he  had  any  to  sell." 
Bristol  v.  Equitable  Life  Assurance  Society  of  New  York,  supra,  foot- 
note 23,  at  p.  268.     See  also  Haskins  v.  Ryan,  supra,  footnote  23. 

26  "The  defendant  *  *  *  has  adopted  the  same  plan  for  gathering  his 
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secret  cases,  the  element  of  pecuniary  damage  to  an  existing  enter- 
prise is  invariably  present.  That  the  distinction  between  a  trade 
secret  and  a  plan  does  not  rest  upon  any  property  conception  is 
shown  by  the  fact  that  where  a  plan,  or  a  developed  scheme  or  idea, 
is  used  as  an  asset  in  an  existing  business  enterprise  the  courts  will 
grant  relief  against  one  who  obtains  it  unfairly  and  uses  it  to  the 
damage  of  that  existing  enterprise.27  The  decisions  in  both  classes  of 
cases  rest,  therefore,  upon  the  same  basis. 

In  the  recent  case  of  Davis  &  Co.  v.  Miller  (Wash.  1918)  177 
Pac.  323,  the  court  enjoined  the  defendant  from  soliciting  business 
from  the  plaintiff's  customers  whose  names  and  addresses  the  defend- 
ant had  learned  while  employed  by  the  plaintiff  as  confidential  office 
man.  The  court  offered  no  definite  line  of  reasoning  for  its  decision 
but  did  state  that  it  considered  it  "unfair  competition"  for  the  defend- 
ant to  use  this  list  of  names  and  addresses  in  a  rival  enterprise.  It 
is  submitted  that  in  the  final  analysis  this  is  the  ground  upon  which 
the  trade  secret  cases  rest.  The  element  of  competition  is  invariably 
present,  and  a  number  of  courts,  although  basing  their  decisions  on 
other  grounds,  have,  in  their  opinions,  laid  stress  on  the  unfairness 
of  the  competition  involved.28  And  where  the  facts  reveal  no  com- 
petition, although  a  secret  plan  or  method,  obtained  through  breach 
of  confidence,  is  being  employed  in  a  business  enterprise,  the  courts 
grant  no  relief.29  Furthermore,  the  recent  decision  of  the  United 
States  Supreme  Court,  which  has  paved  the  way  for  an  extension  of 
the  law  of  unfair  trade,  to  the  pirating  of  news  items,30  seems  a  strong 
argument  for  extending  a  similar  line  of  reasoning  to  the  analogous 
field  of  trade  secrets.  It  would  seem  that  the  doctrine  of  unfair  com- 
petition would  be  more  in  accord  with  modern  tendencies  and  would, 
at  the  same  time,  avoid  the  many  harrowing  and  metaphysical  ques- 
tions which  arise  when  an  attempt  is  made  to  apply  the  chameleon 
test  of  property. 

information,  and  the  same  plan  for  imparting  his  information.  But  the 
information  does  not  concern  the  same  persons,  is  not  to  be  used  by  the 
same  persons,  and  is  concerning  a  people  living  in  a  territory  entirely 
different  from  that  covered  by  the  plaintiff's  publication."  Burnell  v. 
Chown,  supra,  footnote  23,  at  p.  997.  See  also  Perris  v.  Hexamer  (1878) 
99  U.  S.  674,  where  the  court  applied  the  same  idea.  Cf..  Shonk  Tin 
Printing  Co.  v.  Shonk  (1891)   138  111.  34,  27  N.  E.  529. 

Suppose  A,  engaged  in  business  in  New  York,  and  using  a  trade 
secret  in  connection  with  that  business,  confides  the  secret  to  B,  a  con- 
fidential employee,  who  then  proceeds  to  set  up  a  business  of  his  own,  in 
San  Francisco,  using  therein  the  trade  secret,  in  breach  of  A's  confidence. 
Suppose,  further,  that  the  businesses  of  A  and  B  do  not  come  into  conflict, 
each  party  operating  among  a  different  group  of  customers.  It  is  sub- 
mitted that  if  A  sought  to  enjoin  B  in  San  Francisco,  the  court  would 
deny  an  injunction. 

27Montegut  v.  Hickson,  Inc.  (1917)  178  App.  Div.  94,  164  N.  Y.  Supp. 
858;  Robb  v.  Green,  supra,  footnote  5. 

28\Vitkop  &  Holmes  Co.  v.  Boyce  (1908)  61  Misc.  126,  112  N.  Y- 
Supp.  874,  878.  Empire  Steam  Laundry  Co.  v.  Lozier,  supra,  footnote  1. 
Brandeis,  J.,  in  International  News  Service  v  Associated  Press,  supra, 
footnote  12. 

29  Burnell  v.  Chown,  supra,  footnote  23. 

30  International  News  Service  v.  Associated  Press,  supra,  footnote  12. 
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George  L.  Buland,  Editor-in-Charge. 
Avrom  M.  Jacobs,  Associate  Editor. 

Admiralty — Jurisdiction — Security  of  Minority  Interest  Before 
Sale  by  Majority  Owner. — The  majority  owner  had  agreed  to  sell  a 
vessel.  The  minority  owner  brings  this  action  to  enjoin  the  majority 
owner  from  selling  the  ship  before  giving  a  bond  to  the  libellant  to 
secure  his  share  of  the  proceeds  from  the  sale  of  the  vessel.  Held,  an 
injunction  will  be  decreed.  The  Olga  (D.  C.  E.  D.  N.  Y.  1918)  254 
Fed.  439. 

The  court  in  the  instant  case  enjoined  the  majority  owner  from 
"transferring  title,  unless  a  bond  is  given  that  upon  the  transfer,  the 
minority  owner  who  objects  to  such  transfer  will  receive  his  share  of 
the  proceeds."  Since  part  owners  of  a  vessel  are  tenants  in  common, 
Wright  v.  Marshall  (N.  Y.  1870)  3  Daly  331;  Benedict,  Admiralty 
(4th  ed.)  §  187,  the  owners  of  a  majority  interest  cannot  dispose  of 
the  minor  interests  without  the  consent  of  the  minority  owners. 
1  Parsons,  Shipping  &  Admiralty  93;  but  see  Heath  v.  Hubbard  (1803) 
4  East  R.  110.  The  minority  owner  here  appears  to  demand  nothing 
more  than  a  bond  to  secure  an  accounting  for  the  proceeds  which  the 
majority  owner  will  receive  as  fiduciary  upon  selling  the  ship,  and 
must  be  deemed  to  have  assented  to  the  sale  of  his  share  of  the  vessel. 
It  is  established  that  a  court  of  admiralty  will  not  decree  the  specific 
performance  of  a  contract  for  the  sale  of  the  ship,  The  Eclipse  (1889) 
135  U.  S.  599,  10  Sup.  Ct.  873 ;  award  damages  for  the  breach  of  such 
a  contract,  The  Ada  (C.  C.  A.  1918)  250  Fed.  194;  foreclose  a  mort- 
gage on  the  ship,  Schuchardt  v.  Ship  Angelique  (1856)  60  IT.  S.  239; 
Bogart  v.  The  Steamboat  John  Jay  (1854)  58  U.  S.  399;  or  grant  an 
accounting  between  the  part  owners  of  a  vessel;  The  H.  E.  Willard 
(C.  C.  1892)  52  Fed.  387;  The  Steamboat  Orleans  v.  Phoebus  (1837) 
36  U.  S.  *176;  none  of  these  matters  being  thought  to  be  of  a  mari- 
time nature.  See  The  Eclipse,  supra.  Certainly,  if  the  court  of 
admiralty  refuses  an  accounting  between  the  part  owners  of  a  vessel, 
it  will  not  require  a  bond  to  secure  an  accounting.  The  court,  how- 
ever, drew  an  analogy  between  the  principal  case  and  a  line  of  cases 
which  require  the  majority  owners  of  a  vessel  to  give  security  at  the 
request  of  the  minority  where  the  majority  threatens  to  employ  the 
ship  in  a  manner  objectionable  to  the  latter.  Tunno  v.  The  Betsina 
(D.  C.  1857)  24  Fed.  Cas.  No.  14,236.  Such  security,  usually  in  the 
form  of  a  bond,  is  to  prevent  the  idleness  of  the  ship,  see  The  Seneca 
(C.  C.  1829)  21  Fed.  Cas.  No.  12,670,  and  to  protect  the  minor  interest 
from  maritime  injury  during  the  period  of  the  disputed  employment. 
See  The  Apollo  (1824)  1  Hag.  Ad.  306.  Since  all  matters  concern- 
ing the  employment  of  a  ship  are  maritime,  this  line  of  decisions  is 
clearly  sound.     It  is  submitted,  however,  that  the  court  in  the  instant 
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case  erred  by  drawing  an  imperfect  analogy  and  overlooked  the  fact 
that  the  purpose  of  the  bond  sought  was  to  secure  an  accounting  of  the 
proceeds  of  a  sale,  and  not  to  protect  an  interest  in  the  ship  from 
maritime  loss. 

Carriers — Duty  to  Protect  Passenger  from  Assault. — A  passenger, 
while  waiting  for  a  train  at  a  railroad  station,  was  assaulted  and 
robbed  by  strangers.  The  station  agent  saw  the  assault  and,  although 
called  upon  for  help,  did  not  interfere.  Held,  the  carrier  was  liable. 
Although  the  trial  court  erred  in  its  charge  in  assuming  negligence 
on  the  part  of  the  carrier's  agent,  because  the  robbery  was  in  his 
presence,  the  error,  on  the  evidence  presented,  was  harmless.  Mis- 
souri, K.  &  T.  Ry.  v.  Siller  (Tex.  1919)  209  S.  W.  188. 

In  general,  one  is  under  no  duty  to  protect  another  from  assault, 
although  interference  is  privileged  in  defence  of  relatives,  servants, 
and,  perhaps,  others.  Chapin,  Torts,  8,  262.  But  A  may  stand  in 
such  a  relationship  to  B  that  the  law  imposes  a  duty  upon  the  one 
to  defend  the  other.  Accordingly,  American  authorities  hold  that  a 
common  carrier,  Hutchinson,  Common  Carriers  (2nd  ed.)  §  548,  or 
an  innkeeper,  Beale,  Innkeepers  &  Hotels  §  171,  must  use  reasonable 
means  to  protect  passengers  or  guests  from  assaults,  despite  the  fact 
that  they  are  not  insurers  of  their  safety.  Connell's  Ex'rs  v.  Chesa- 
peake &  0.  Ry.  (1896)  93  Va.  44,  24  S.  E.  467.  Thus,  the  carrier  is 
responsible  for  an  assault  committed  upon  a  passenger :  first,  if  it  knew 
or  should  have  known  that  the  assaulting  party  was  likely  to  make 
such  an  assault  and  nevertheless  admitted  him  to  or  allowed  him  to 
remain  in  the  cars,  Hillman  v.  Georgia  R.  &  Banking  Co.  (1908) 
126  Ga.  814,  56  S.  E.  68;  secondly,  if  the  passenger  is  assaulted  in 
the  presence  of  the  carrier's  servants,  who  could  have  prevented  the 
injury  but  did  not,  although  they  were  guilty  of  no  other  negligence. 
Norfolk,  etc.,  Ry.  v.  Birchfield  (1906)  105  Va.  809,  54  S.  E.  879. 
There  is  no  distinction,  in  the  carrier's  responsibility,  between  an 
injury  caused  by  a  stranger  and  one  caused  by  a  passenger,  St.  Louis 
I.  M.  &  S.  Ry.  v.  Hatch  (1906)  116  Tenn.  580,  94  S.  W.  671,  or  be- 
tween an  injury  occurring  in  a  station  and  one  taking  place  upon  a 
train.  Dean  v.  St.  Paul  Union  Depot  Co.  (1889)  41  Minn.  360,  43 
N.  W.  54.  A  difference  in  the  degree  of  care  required  has  been  sug- 
gested, however,  see  Tate  v.  III.  Cent.  R.  R.  (Ct.  of  App.  1904)  26 
Ky.  L.  Eep.  309,  81  S.  W.  256,  probably  prompted  by  the  greater  diffi- 
culty in  preventing  assaults  by  those  over  whom  the  carrier  has  less 
control.  On  the  other  hand  a  carrier  is  not  responsible:  first,  if  the 
assault  takes  place  without  the  knowledge  or  negligence  of  the  car- 
rier's servants,  Irwin  v.  Louisville  &  Nashville  R.  R.  (1909)  161  Ala. 
489,  50  So.  62 ;  secondly,  if  the  carrier's  servants  knew  of  the  assault 
when  it  took  place,  but  were  powerless  to  prevent  it,  and  were  guilty 
of  no  prior  negligence.  Chicago,  R.  I.  &  P.  Ry.  v.  Brown  (1914) 
111  Ark.  288,  163  S.  W.  525.  The  circumstances  under  which  the 
carrier's  servants  will  be  deemed  powerless  to  prevent  an  assault  are 
difficult  to  determine.  They  must  go  far  in  risking  their  own  safety 
to  protect  that  of  a  passenger,  Anderson  v.  South  Carolina,  etc.,  R.  R. 
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(1908)  81  S.  C.  1,  61  S.  E.  1096,  but  clearly  cases  may  arise  where 
the  assault  is  by  such  an  overpowering  and  unexpected  force  that  the 
carrier  will  be  absolved  from  liability  although  his  servants  did  noth- 
ing. See  Pittsburg,  etc.,  Ry.  v.  Hinds  (1806)  53  Pa.  512;  New  Or- 
leans, etc.,  R.  R.  v.  Burke  (1876)  53  Miss.  200.  The  charge  of  the 
trial  court  was,  therefore,  clearly  erroneous,  as  stated  in  the  principal 
case. 

Constitutional  Law — Franchises — Confiscatory  Eate. — A  street 
railway  company  operating  under  contract  franchises  specifying  the 
fare  to  be  charged,  found  that,  owing  to  the  changed  conditions 
caused  by  the  war,  the  fare  specified  had  become  confiscatory.  The 
city  refused  to  allow  an  increased  fare  and  the  company  stopped  oper- 
ating and  sought  an  injunction  to  prohibit  the  city  from  compelling 
further  operation.  Held,  the  injunction  would  not  be  granted. 
Where  a  rate  specified  in  a  contract  franchise  becomes  confiscatory, 
it  is  a  case  of  a  hard  bargain  and  not  an  unconstitutional  taking  of 
property.  Columbus  Ry.  Power  &  Light  Co.  v.  Columbus,  U.  S.  Sup. 
Ct.,  Oct.  Term  1918,  No.  715,  April  14,  1919. 

In  this  case  the  court  applied  clear  principles  of  contract  law. 
The  decision  is  chiefly  important  as  showing  that  the  doctrine  of  the 
unconstitutionality  of  confiscatory  rates,  which  was  extended  to  cases 
where  the  companies  were  operating  without  any  express  authority, 
their  franchises  having  expired,  Denver  v.  Denver  Union  Water  Co. 

(1918)  246  U.  S.  178,  38  Sup.  Ct.  278;  Detroit  United  Ry.  v.  Detroit 

(1919)  248  U.  S.  429,  39  Sup.  Ct.  151,  will  not  be  extended  to  give 
relief  to  a  company  where  it  has  contracted  to  serve  for  the  rate 
claimed  to  be  confiscatory.  For  a  full  discussion  of  this  subject,  see 
19  Columbia  Law  Rev.  144.  There  is  an  interesting  suggestion  in 
the  opinion  in  the  principal  case  that  if  it  could  be  shown  that  the 
specified  rate  would  make  the  performance  of  the  contract,  taking 
all  the  years  of  the  term  together,  unremunerative,  a  different  result 
might  be  reached.  It  is  difficult  to  see  how  any  increased  severity  of 
the  situation  could  alter  the  application  of  the  sound  rules  of  law 
as  set  forth  in  this  opinion,  but  it  is  possible  that  the  court  feels  that 
some  such  modification  may  be  found  necessary  to  serve  the  public 
welfare. 

Contracts — Agreement  to  Pay  by  Legacy — Damages — Quantum 
Meruit. — The  plaintiff  served  the  testator  as  a  housekeeper,  at  his 
request,  and  in  reliance  upon  his  promise  to  eompensate  her  by  leav- 
ing her  a  legacy.  The  testator  did  leave  a  legacy,  but  it  was  inade- 
quate as  compensation  for  the  services  rendered.  Held,  that  the 
plaintiff  could  refuse  the  legacy,  and  sue  for  the  value  of  her  serv- 
ices upon  a  quantum  meruit.  Schmetzer  v.  Broegler  (N.  J.  1918) 
105  Atl.  450. 

In  general,  where  the  substantial  breach  of  a  contract  by  one 
party  prevents  the  other  party  from  fully  performing  his  contract 
obligation,  such  other  party  may  elect  to  repudiate  the  contract,  and 
recover  the  value  of  his  performance.     Chicago  v.  Tilley  (1880)  103 
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U.  S.  146;  Gilbert  &  Banker  Mfg.  Co.  v.  Butler  (1887)  146  Mass. 
82,  15  ~N.  E.  76.  While  some  courts  allow  the  plaintiff  under  such 
circumstances  to  recover  what  his  services  were  actually  worth,  irre- 
spective of  the  contract  price,  Johnston  v.  Pump  Co.  (1918)  274  Mo. 
414,  202  S.  W.  1143;  Hemminger  v.  Western  Assur.  Co.  (1893)  95 
Mich.  355,  54  N.  W.  949;  others,  confusing  the  true  nature  of  the 
action,  limit  the  plaintiff's  recovery  to  the  contract  price,  although 
the  reasonable  value  of  the  services  rendered  exceeded  the  price 
stipulated.  Edward  Thompson  Co.  v.  Decker  (1916)  200  111.  App. 
179;  Manufacturing  Co.  v.  Investment  Co.  (1913)  179  Mo.  App.  447, 
162  S.  W.  691;  cf.  Ludlauss  v.  Dale  (1875)  62  N.  Y.  617;  Sprague  & 
Wife  v.  Morgan  &  Wife  (1845)  7  Ala.  952.  And  where  the  services 
to  be  rendered  by  the  injured  party  have  been  fully  performed  before 
the  defendant's  breach,  many  jurisdictions  totally  deny  the  plaintiff 
the  right  to  restitution,  Anderson  v.  Rice  (1852)  20  Ala.  239;  Reams 
v.  Wilson  (1908)  147  N.  C.  304,  60  S.  E.  1124;  Shropshire  v.  Adams 
(1905)  42  Tex.  Civ.  App.  339,  89  S.  W.  448;  or,  if  the  performance 
has  given  rise  to  a  debt,  allow  the  plaintiff  to  sue  in  indebitatus  as- 
sumpsit, but  make  tbe  measure  of  damages  what  the  defendant  prom- 
ised to  pay  and  not  what  the  services  were  worth.  Woodward,  Quasi 
Contracts  §  262;  Sedgwick,  Damages  (9th  ed.)  655f;  see  Boyd  v. 
Gale  (1903)  84  App.  Div.  414,  82  K  Y.  Supp.  932;  contra,  Metcalf 
v.  Gilbert  (1911)  19  Wyo.  331,  116  Pac.  1017.  A  defendant  in  de- 
fault is  generally  made  to  return  money  received  by  him  from  the 
plaintiff,  Nash  v.  Towne  (1866)  72  IT.  S.  689,  and  it  would  seem  that 
with  equal  justification  he  should  be  forced  to  return  the  value  of 
services  received  by  him  from  the  plaintiff.  And  where,  as  in  the 
instant  case,  the  promise  is  not  one  to  pay  an  express  amount,  but  is 
to  pay  the  reasonable  value  of  services,  the  rule  that  restitution  will 
be  denied  a  plaintiff  who  has  fully  performed  before  the  defendant's 
breach,  is  never  applied ;  the  measure  of  damages,  whether  the  promise 
be  express  or  implied,  is  the  same  in  either  general  or  special 
assumpsit,  and  the  courts,  therefore,  permit  recovery  in  quantum 
meruit.  Succession  of  Palmer  (1915)  137  La.  190,  60  So.  405;  Porter 
v.  Dunn  (1892)  131  N.  Y.  314,  30  N.  E.  122;  Reynolds  v.  Robinson 
(1876)  64  N.  Y.  589.  It  is  submitted  that  the  principal  case  is  sound 
and  in  accord  with  the  weight  of  authority. 

Contracts — Defenses  Available  Against  Beneficiary. — In  an  action 
by  a  materialman  against  the  surety  on  a  contractor's  bond  to  pay 
for  all  materials  used  in  a  certain  building,  the  surety  pleaded  non- 
performance of  a  condition  precedent  by  the  obligee  of  the  bond,  who 
was  the  owner  of  the  building,  in  failing  to  give  notice  of  the  default 
of  the  principal  debtor.  Held,  three  judges  dissenting,  the  rights  of 
the  materialmen  as  beneficiaries  became  fixed  upon  furnishing  the 
material  and  could  not  be  defeated  by  the  failure  of  the  obligee  to 
give  notice.  Forburger  Stone  Co.  v.  Lion  Bonding  &  Surety  Co. 
(Neb.  1919)  170  N.  W.  897. 

The  cases  seem  to  establish  that  the  right  of  a  beneficiary  to  sue 
the  new  promisor  is  not  derived  from  or  subordinate  to  his  right 
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against  the  original  debtor  but  exists  independently  of  such  right. 
Thus  in  the  case  of  a  promise  by  a  third  party  to  pay  a  debt,  the 
creditor  has  rights  against  the  new  promisor  which  are  not  affected 
by  defenses  existing  between  the  original  debtor  and  himself,  such  as 
usury,  Log  Cabin,  etc.,  Ass'n  v.  Gross  (1889)  71  Md.  456,  18  Atl. 
896;  Jones  v.  Insurance  Co.  (1884)  40  Oh.  St.  583;  Hartley  v.  Harri- 
son (1861)  24  N.  Y.  170;  coverture,  Comstock  v.  Smith  (1873)  26 
Mich.  306;  see  Kennedy  v.  Brown  (1878)  61  Ala.  296;  failure  or  want 
of  consideration,  Crawford  v.  Edwards  (1876)  33  Mich.  354;  Freeman 
v.  Auld  (1870)  44  N.  Y.  50;  or  the  Statute  of  Limitations.  Kuhl  v. 
Chicago  etc.  By.  (1898)  101  Wis.  42,  77  N.  W.  155;  Daniels  v.  John- 
son (1900)  129  Cal.  415,  61  Pac.  1107;  see  Dwinnell  v.  McKibben 
(1895)  93  Iowa  331,  61  N.  W.  985.  But  the  fact  that  the  beneficiary's 
right  against  the  new  obligor  is  distinct  from  his  right  against  the 
original  debtor,  does  not  mean  that  it  is  independent  of  the  terms  of 
the  contract  entered  into  by  the  new  obligor,  with  the  promisee.  His 
action  of  assumpsit  exists  by  virtue  of  that  contract.  If  it  contains 
conditions,  the  beneficiary  must  show  the  happening  thereof,  Busell 
v.  Western  Union  Tel.  Co.  (1896)  57  Kan.  230,  45  Pac.  598;  Fenn  v. 
The  Union  etc.  Co.  (1896)  48  La.  Ann.  541,  19  So.  623;  Cill  & 
McMahon  v.  Welter  (1879)  52  Md.  8;  see  East  v.  Insurance  Ass'n 
(1899)  76  Miss.  697,  26  So.  691;  so  also  the  beneficiary  will  be  de- 
feated by  equitable  defenses  inherent  in  the  contract  with  the  prom- 
isee, such  as  fraud,  Green  v.  Turner  (C.  C.  A.  1898)  86  Fed.  837;  see 
Wise  v.  Fuller,  (1878)  29  N.  J.  Eq.  257;  Arnold  v.  Nichols  (1876)  64 
N.  Y.  117;  mistake,  see  Wheat  v.  Bice  (1884)  97  N.  Y.  296;  Green  v. 
Stone  (1896)  54  N.  J.  Eq.  387,  34  Atl.  1099;  or  failure  or  want  of 
consideration.  Dunning  v.  Leavitt  (1881)  85  N.  Y.  30.  On  the  other 
hand,  defenses  like  release  or  rescission,  which  arise  subsequently  and 
exist  entirely  apart  from  the  contract,  are  not  available  against  the 
beneficiary,  especially  if  he  has  already  acted  on  the  promise.  Water- 
man v.  Morgan  (1888)  114  Ind.  237,  16  N.  E.  590;  Knowles  v.  Erwin 
(K  Y.  1887)  43  Hun  150,  aff'd.  124  N.  Y.  633,  28  N.  E.  759;  Gifford 
v.  Corrigan  (1889)  117  N.  Y.  257,  22  N.  E.  756.  In  the  instant  case 
both  the  action  and  the  defense  set  up  spring  from  the  time  of  the 
original  contract  and  hence  the  dissenting  judges  appear  correct  in 
insisting  that  it  was  part  of  the  plaintiff's  case  to  prove  the  happen- 
ing of  the  condition. 

Domicile — Extra-territorial  Privileges  as  Affecting  Its  Acqui- 
sition.— An  English  subject  settled  permanently  in  Egypt  and  mar- 
ried there.  While  temporarily  in  England  his  wife  sued  for  divorce 
in  an  English  court.  The  husband  filed  a  plea  to  the  jurisdiction  of 
the  court  on  the  ground  that  his  domicile  was  in  Egypt.  Under  the 
system  of  extra-territoriality  in  force  in  Egypt,  British  subjects  were 
not  subject  to  the  jurisdiction  of  the  Turkish  courts,  but  were  to 
sue  and  be  sued  in  the  British  Consular  Courts,  which  had,  how- 
ever, no  matrimonial  jurisdiction.  The  trial  court  overruled  the 
plea,  and  the  Court  of  Appeal,  in  affirming  the  judgment,  held  it 
impossible  in  point  of  law  for  a  British  subject  to  acquire  an  Egyp- 
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tian  domicile.  The  House  of  Lords,  however,  reversed  this  decision 
and  held  it  to  be  a  question  of  fact.  While  there  is  a  presumption 
against  the  acquisition  by  a  British  subject  of  a  domicile  in  Egypt, 
its  strength  has  been  greatly  diminished  since  that  country  became  a 
British  protectorate.     Casdagli  v.  Casdagli  (1918)  120  L.  T.  52. 

For  a  discussion  of  the  decision  of  this  case  by  the  Court  of  Ap- 
peal, see  18  Columbia  Law  Rev.  467.  The  holding  of  the  House  of 
Lords  is  notable,  in  view  of  the  extreme  reluctance  of  the  English 
courts  to  imply  an  abandonment  of  a  domicile  of  origin.  As  the 
decision  in  the  principal  case  left  the  wife  remediless,  it  might  be 
questioned  whether,  in  cases  like  the  present,  where  the  consular  jur- 
isdiction is  limited,  a  more  just  result  would  not  be  reached  by  sepa- 
rating the  domicile  and  holding  that  there  can  be  a  British  domicile 
for  certain  purposes  and  an  Egyptian  domicile  for  others. 

Judgments — Substitution  During  Term — Abuse  of  Discretion. — In 
an  action  for  divorce,  judgment  was  announced  in  open  court  denying 
both  parties  a  decree,  and  was  so  entered,  but,  on  the  last  day  of  the 
term  without  the  presence  or  knowledge  of  the  husband's  attorney 
and  knowing  that  he  would  not  be  able  to  be  present,  the  court  di- 
rected the  clerk  to  erase  this  judgment  and  to  enter  in  its  place  a 
judgment  granting  a  divorce  to  the  wife.  Held,  this  action  was  an 
abuse  of  the  court's  discretionary  powers  over  judgments  rendered 
during  the  term.  Livingston  v.  Livingston  (Ind.  1918)  121  1ST.  E.  119. 
During  the  term  at  which  they  were  rendered,  a  court  may  amend, 
correct,  or  modify  its  judgments  as  may  in  its  discretion  seem  nec- 
essary to  promote  justice.  1  Black,  Judgments  (2nd  ed.)  §  153; 
Jones  v.  Garage  Equipment  Co.  (1915)  16  Ga.  App.  596,  85  S.  E.  940. 
And  this  discretion  includes  power  to  supersede,  revoke,  or  vacate 
a  judgment.  Paine  v.  O'Donnell  (1915)  191  Mo.  App.  300,  178  S. 
W.  873.  After  the  expiration  of  the  term  there  is  no  such  discre- 
tionary power  except  as  to  mere  matters  of  form.  United  States  v. 
Mayer  (1914)  235  U.  S.  55,  35  Sup.  Ct.  16.  The  reason  for  the  dis- 
tinction is  a  practical  and  necessary  one,  Simpkins  v.  Parsons  (1915) 
50  Okla.  786,  151  Pac.  588,  and  during  the  term,  while  the  parties 
are  before  the  court  and  the  proceedings  are  in  fieri,  there  is  little 
likelihood  of  an  abuse  of  such  discretion.  1  Black,  op.  cit.  §  153. 
The  rule  is  invoked  to  correct  clerical  mistakes,  or  omissions,  Sugg  v. 
Thornton  (1888)  73  Tex.  666,  9  S.  W.  145,  and  may  also  be  employed 
to  correct  a  mistake  of  law  by  the  court.  In  re  Hathorn's  Will  (N. 
J.  1916)  97  Atl.  262;  Wolmerstadt  v.  Jacobs  (1883)  61  Iowa  372,  16 
N.  W.  217.  Like  other  discretionary  powers,  however,  it  is  subject 
to  abuse,  see  Jones  v.  Garage  Equipment  Co.,  supra;  Poff  v.  Lock- 
ridge  (1908)  22  Okla.  462,  98  Pac.  427,  and  should  never  be  em- 
ployed so  as  substantially  to  prejudice  a  party  in  his  rights,  Utah 
Commercial  &  Savings  Bank  v.  Trumbo  (1898)  17  Utah  198,  53  Pac. 
1033,  and  it  would  follow  that  the  party  to  be  affected  adversely  by 
the  change  should  be  properly  before  the  court,  cf.  Barnes  v.  Bruce 
(Okla.  1917)  165  Pac.  405,  or  have  notice  of  the  intended  change 
before  it  is  made.     See  Midyett  v.  Kerby  (1917)   129  Ark.  301,  195 


RECENT   DECISIONS.  245 

S.  W.  674;  Jones  v.  Garage  Equipment  Co.,  supra.  Inasmuch  as  a 
court  is  vested  with  discretionary  power  over  its  judgments  solely  to 
promote  justice  by  permitting  the  correction  of  omission,  inadver- 
tence or  mistake,  the  principal  case  is  correct  in  holding  the  action 
of  the  trial  court  to  be  an  abuse  of  its  discretion. 

Master  and  Servant — Recovery  by  Father  for  Death  of  Child — 
Estoppel  to  Rely  on  Child  Labor  Law. — The  plaintiff's  child  was 
drowned  in  an  open  pond  in  the  defendant's  mill-yard  where  he  was 
employed  to  carry  water  to  other  workmen  in  the  defendant's  employ. 
The  plaintiff  had  himself  procured  the  position  for  the  boy  by  repre- 
senting him  to  be  over  fifteen  years  of  age  when  in  fact  the  child 
was  under  fourteen.  The  Child  Labor  Law  of  the  state  (La.  Act  No. 
301,  1908)  made  criminal  the  employment  of  a  child  under  fourteen 
years  of  age.  Held,  that  the  plaintiff  was  estopped  to  set  up  the 
violation  of  the  statute.  Majors  v.  Allen  Mfg.  Co.  (La.  1919)  80  So. 
549. 

The  common  law  afforded  no  civil  remedy  for  an  injury  resulting 
in  the  death  of  a  human  being;  1  Shear.  &  Redf.,  Negligence  (6th 
ed.)  §  124;  Jackson  v.  Pittsburgh,  C,  C.  &  St.  L.  By.  Co.  (1895)  140 
Ind.  241,  39  N.  E.  663;  see  Insurance  Co.  v.  Brame  (1877)  95  U.  S. 
754;  and  where  such  injury  caused  loss  of  services,  recovery  therefor 
was  limited  to  the  damages  sustained  between  the  time  of  the  tor- 
tious act  and  the  time  of  death.  1  Cooley,  Torts  (3rd  ed.)  *307; 
Shcrlag  v.  Kelley  (1908)  200  Mass.  232,  86  N.  E.  293;  see  Brink  v. 
Wabash  B.  B.  Co.  (1901)  160  Mo.  87,  60  S.  W.  1058.  The  rule,  how- 
ever, has  been  abrogated  in  most  jurisdictions  by  statutes  either  pro- 
viding that  any  action  which  the  deceased  himself  had  at  the  time 
of  his  death  should  survive  to  specified  beneficiaries,  or  creating  an 
action  for  death  caused  by  a  tortious  act  in  favor  of  designated  rela- 
tives of  the  deceased.  3  Shear.  &  Redf.,  op.  cit.,  Appendix  I ;  cf.  La. 
Rev.  Civ.  Code  (1909)  §  2315.  Under  the  former  class  of  statutes, 
the  plaintiff  sues  in  the  right  of  the  deceased  and  the  onus  is  on  him 
to  prove  that  a  cause  of  action  accrued  to  the  deceased  during  his 
lifetime;  i.  e.,  that  death  was  not  instantaneous.  Moran  v.  Hollings 
(1878)  125  Mass.  93;  Sweetland  v.  Chicago,  etc.,  By.  Co.  (1898)  117 
Mich.  329,  75  N.  W.  1066.  Thus,  if  the  plaintiff  is  here  suing  in  the 
right  of  the  deceased,  he  cannot  succeed,  because  death  was  probably 
instantaneous.  But  if  the  plaintiff  is  suing  in  his  own  right,  either 
for  loss  of  services  or  for  death  by  wrongful  act,  he  is  estopped,  for 
it  is  a  fair  inference  that  the  child  would  not  have  been  employed 
at  all  had  the  defendant  not  been  deceived  as  to  his  age,  and  the 
plaintiff  should  not  be  permitted  to  enrich  himself  by  his  misrepre- 
sentation, which,  in  the  principal  case,  constituted  a  crime.  La.  Act 
No.  301,  1908,  §  7.  Nor  does  the  prohibition  of  the  Child  Labor  Law 
in  any  way  aid  the  plaintiff  since  it  affords  no  civil  remedy  to  either 
parent  or  child.  Alexander  v.  Standard  Oil  Co.  of  La.  (1916)  140 
La.  54,  72  So.  806.  Hence,  it  is  submitted  that  the  court  in  the 
instant  case  has  reached  the  correct  result  in  denying  relief  to  the 
plaintiff. 
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Pleading — Foreign  Law — Demurrer. — A  party  relying  on  the  law  of 
a  foreign  jurisdiction,  alleged  the  foreign  law  in  the  form  of  a  general 
statement  of  such  law  without  statement  of  or  reference  to  the  stat- 
utes or  decisions  relied  upon.  Held,  on  demurrer,  this  pleading  of 
the  foreign  law  was  valid.  Hanna  v.  Lichtenhein  (N.  Y.  1919)  122 
K  E.  625,  reversing  182  App.  Div.  94,  169  K  Y.  Supp.  589. 

Laws  of  foreign  jurisdictions  are  facts  which  must  be  alleged 
and  proved  as  such  and  of  which  the  court  will  not  take  judicial 
notice  as  to  their  language  or  interpretation,  Southworth  v.  Morgan 
(1912)  205  N.  Y.  293,  98  N.  E.  490;  Columbian  Bldg.  Ass'n  v.  Rice 
(1904)  68  S.  C.  236,  47  S.  E.  63,  except  where  authorized  to  do  so  by 
statute.  Wilson  v.  Phoenix  Powder  Mfg.  Co.  (1895)  40  W.  Va.  413, 
21  S.  E.  1035.  Where  a  foreign  statute  is  relied  upon,  in  some  juris- 
dictions it  is  required  that  the  statute  itself  be  set  forth  in  the  plead- 
ings, Lowry  v.  Moore  (1897)  16  Wash.  476,  48  Pac.  238,  at  least  in 
substance,  Bank  of  Commerce  v.  Fuqua  (1891)  11  Mont.  285,  28  Pac. 
291,  and  any  allegation  of  its  meaning  or  effect  is  a  mere  opinion  of 
the  pleader.  See  Lowry  v.  Moore,  supra.  In  New  York,  however,  it 
seems  that  the  existence  of  the  rule  of  law  relied  upon  is  the  fact  to 
be  pleaded,  and  the  statutes  of  a  foreign  state  and  the  decisions  of 
its  courts  are  the  evidence  of  the  existence  of  that  rule.  See  Con- 
gregational Unitarian  Soc.  v.  Hale  (1898)  59  App.  Div.  396,  51  N. 
Y.  Supp.  704;  Angell  v.  Van  SchaiJc  (1892)  132  N.  Y.  187,  30  N.  E. 
395.  Thus  it  is  sufficient  pleading  to  aver  the  effect  of  a  foreign 
statute  together  with  a  citation  to  the  statute,  Swing  v.  Wanamaker 
(1910)  139  App.  Div.  627,  124  N.  Y.  Supp.  231;  Cams  v.  Thalmann 
(1910)  138  App.  Div.  297,  123  N.  Y.  Supp.  97;  cf.  Showalter  v.  Rich- 
ert  (1902)  64  Kan.  82,  67  Pac.  454,  although  a  citation  to  a  statute  is 
insufficient  alone;  Howlan  v.  New  York  &  N.  J.  Tel.  Co.  (1909)  131 
App.  Div.  448,  115  N.  Y.  Supp.  316;  to  state  that  a  person  has  a  cer- 
tain capacity  by  the  laws  of  a  foreign  jurisdiction;  Schluter  v.  Bow- 
ery Savings  Bank  (1889)  117  N.  Y.  131,  22  N.  E.  572;  Congregational 
Unitarian  Soc.  v.  Hale,  supra;  Gleitsmann  v.  Gleitsmann  (1901)  60 
App.  Div.  371,  70  N.  Y.  Supp.  1007;  or  to  state  as  a  general  proposi- 
tion the  rule  of  law  which  a  foreign  jurisdiction  maintains.  Angell 
v.  Van  Schaik,  supra;  Sultan  of  Turkey  v.  Tiryakian  (1914)  162 
App.  Div.  613,  147  N.  Y.  Supp.  978.  Where  a  pleading  sets  forth  the 
statutes  and  decisions  relied  upon,  and  the  rule  of  law  is  pleaded  as 
derived  therefrom,  the  court  may  judge  on  demurrer  whether  that 
rule  is  properly  deduced  from  the  authority  set  forth,  Knickerbocker 
Trust  Co.  v.  Iselan  (1906)  185  N.  Y.  54,  77  N.  E.  877,  but  this  seems 
to  be  limited  to  the  case  where  the  rule  pleaded  is  erroneous  on  its 
face.  The  statement  of  the  foreign  law  must  be  definite  and  specific, 
as  is  always  required  of  facts  pleaded,  Sultan  of  Turkey  v.  Tiryakian, 
supra;  Colcord  v.  Banco  de  Tamaulipas  (1918)  181  App.  Div.  295,  168 
N.  Y.  Supp.  710,  but  if  it  is  not,  it  seems  that  the  proper  remedy  is 
a  motion  to  make  the  allegation  more  definite  and  certain,  and  not  to 
demur  thereto.  See  Schluter  v.  Bowery  Savings  Bank,  supra;  Gleits- 
mann v.  Gleitsmann,  supra.  The  decision  in  the  instant  case  is  in 
accord  with  the  New  York  rule. 
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Pledges — Conversion  by  Pledgee — Quantum  of  Keoovery. — In  an 
action  for  the  conversion  of  collateral  brought  by  the  assignee  of  a 
pledgor  against  the  president  of  the  pledgee  corporation,  held,  the 
quantum  of  recovery  was  the  value  of  the  collateral  less  the  amount 
of  the  secured  debt.     Brightson  v.  Claflin  (1919)  225  N.  Y.  469. 

Inasmuch  as  the  qualified  interest  of  the  pledgee  in  the  collateral 
depends  upon  his  right  to  possession,  see  Citizens'  Nat'l  BanJc  of  Bal- 
timore v.  Hooper  (1877)  47  Md.  88,  it  would  appear  that  he  is  en- 
tirely divested  of  that  interest  when  he  has  so  dealt  with  the  col- 
lateral as  to  subject  himself  to  an  action  by  the  pledgor  based  on  the 
latter's  exclusive  possessory  right  thereto.  Johnson  v.  Stear  (1863) 
15  C.  B.  N.  S.  330.  It  may  be  noted,  incidentally,  that  though  in  a 
few  jurisdictions  the  right  to  possession  is  not  revested  in  the  pledgor 
until  he  has  made  a  tender  of  the  amount  of  the  secured  debt,  see 
Cumnock  v.  Newbury  port  Savings  Inst.  (1866)  142  Mass.  342,  7  N. 
E.  869,  this  requirement  of  tender  is  merely  a  condition  precedent  to, 
but  does  not  prevent,  the  destruction  of  the  pledgee's  interest.  As- 
suming, then,  that  when  conversion  can  be  maintained  by  the  pledgor 
the  entire  property  in  the  pawn  is  in  him,  there  is  at  least  no  obvious 
reason  for  restricting  him  to  damages  for  less  than  the  full  value  of 
the  converted  chattel,  Coolce  v.  H addon  (1862)  3  F.  &  F.  229,  as  is 
proper  in  a  case  of  trover  by  one  co-owner  against  the  other.  Wing 
v.  Milliken  (1898)  91  Me.  387,  40  Atl.  138.  Nevertheless  the  almost 
universal  practice  of  which  the  principal  case  is  merely  an  instance, 
is  to  reduce  the  recovery  of  the  pledgor  by  the  amount  of  the  unpaid 
debt  without  setting  forth  any  theoretical  basis  for  so  doing.  See 
Farrar  v.  Paine  (1899)  173  Mass.  58,  53  N.  E.  146.  It  is  believed, 
however,  that  in  strict  theory  no  such  basis  exists,  for  on  examination 
it  will  be  found  that  the  debt  is  not  the  appropriate  subject-matter 
for  either  common  law  recoupment,  Farrar  v.  Paine,  supra,  or  for 
mitigation  of  damages,  cf.  Swank  v.  Elwart  (1910)  55  Ore.  487,  105 
Pac.  901.  And  though  by  illogically  holding  that  the  subject  of  the 
conversion  action  is  the  breach  of  the  contract  of  pledge,  cf.  Scheun- 
ert  v.  Koehler  (1868)  23  Wis.  523,  the  courts  manage  to  allow  the 
deduction  of  the  debt  under  the  counterclaim  statutes,  Empire  Feed 
Co.  v.  Chatham  Nat'l  Bank  (1898)  30  App.  Div.  476,  52  N.  Y.  Supp. 
387,  this  affords  no  explanation  for  the  general  run  of  cases  in  which 
the  debt  is  deducted,  though  it  is  not  expressly  pleaded  so  as  to  fall 
within  the  statutes.  Farrar  v.  Paine,  supra;  cf.  Harder  v.  Hosp 
(1887)  69  Wis.  288,  34  K  W.  145.  Accordingly  it  is  thought  that 
this  practice  is  only  another  instance  of  the  not  infrequent  judicial 
disregard  of  technical  difficulties  standing  in  the  way  of  a  desired 
result.  The  aim  in  cases  like  the  present,  which  incidentally  favors 
the  lienor,  Longstreet  v.  Phile  (1876)  39  K  J.  L.  63,  the  chattel 
mortgagee,  Fischman  v.  Levin  (1913)  87  Misc.  107,  144  1ST.  Y.  Supp. 
674,  and  the  conditional  vendor.  Smith  v.  Goff  &  Darling  (1909)  29 
R.  I.  439,  72  Atl.  289,  as  well  as  the  pledgee,  is  to  adjust  in  a  single 
transaction  the  respective  rights  of  a  debtor  who  has  given  security 
and  a  creditor  who  has  converted  it;  and  it  is  believed,  results  in  a 
logically  groundless  but  salutary  exception  to  the  rule  of  damages  in 
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conversion.  Cf.  Longstreet  v.  Phile,  supra.  If,  however,  it  is  con- 
ceded that  the  courts  are,  in  effect,  forsaking  the  conventional  con- 
ception that  as  between  two  rival  claimants  the  property  in  a  chattel 
must  be  exclusively  in  one,  and  are  recognizing  that  "the  property" 
is  a  divisible  aggregate  of  rights,  powers,  privileges,  etc.,  it  is  quite 
possible  to  hold  that  a  pledgee,  even  after  he  has  forfeited  his  right 
to  the  possession  of  the  pledged  property  may  deduct  the  debt.  Under 
the  latter  view  it  can  be  maintained  that  the  pledgee,  though  under  a 
disability  to  transfer  the  pledgor's  rights,  etc.,  has  the  power  and 
privilege  of  transferring  his  own  equitable  interest  in  the  pawn,  and 
hence  is  not  held  responsible  for  the  amount  of  the  debt,  which  is  the 
value  of  that  interest.     Cf.  Sedgwick,  Damages  (9th  ed.)  §  1069. 

Pledges — Conversion  by  Pledgee — Sale  op  Stock  and  Dividends  in 
Entire  Transaction. — The  plaintiff's  assignor,  indebted  to  a  corpora- 
tion for  stock  issued  by  it,  left  the  certificates  with  the  corporation 
as  collateral.  Subsequently,  on  default  of  the  plaintiff's  assignor, 
both  stock  and  dividends  that  had  accrued  thereon  were  sold  for  a 
lump  sum  under  the  sanction  of  the  defendant,  the  president  of  the 
corporation.  It  appeared  that,  computing  the  dividends  at  their  full 
value,  the  stock  had  been  sold  for  less  than  it  was  worth.  Held,  the 
defendant  was  guilty  of  converting  both  stock  and  dividends.  Bright- 
son  v.  Clafiin  (1919)  225  N.  Y.  469. 

Since  the  pledgee  of  a  chose  in  action  is  not  privileged  to  sell  it, 
Miller  v.  Horton  (Okla.  1918)  170  Pac.  509,  because  of  the  likelihood 
of  under-realization,  Wheeler  v.  Newbould  (1857)  16  K  Y.  392;  Rich- 
ardson v.  Ashby  (1896)  132  Mo.  238,  33  S.  W.  806,  the  sale  of  the 
dividends,  which  were  in  substance  a  debt  owed  by  the  corporation, 
was  illegal.  But  the  sale  of  the  stock,  a  privilege  vested  in  the 
pledgee,  Jones,  Collateral  Security  (3rd  ed.)  §  727,  presents  a  more 
difficult  question.  The  mere  fact  that  the  stock  might  have  been  sold 
for  less  than  it  was  worth  cannot  of  itself  constitute  the  basis  for 
trover,  since  a  pledgee  of  stock  subjects  himself  to  no  liability  for 
the  bona  fide  sale  thereof  for  less  than  its  value.  Jones,  op.  cit.  §  735. 
Nor  can  the  decision  be  unreservedly  rested  on  the  ground  that  the 
sale  of  the  stocks  with  the  dividends  for  a  lump  sum  was  unauthor- 
ized, because  not  every  sale  consummated  in  variance  with  some  par- 
ticular of  the  authority  granted  is  a  conversion.  Sarjeant  v.  Blunt 
(1819)  16  Johns.  74;  Loveless  v.  Fowler  Adm.  (1887)  79  Ga.  134;  1 
Mechem,  Agency  (2nd  ed.)  §  1257.  The  pertinent  query,  then,  is 
why  this  defendant,  having  the  right  to  sell  the  stock,  should  be 
deemed  to  have  converted  it.  The  solution  is  to  be  found  in  a  policy, 
arising  out  of  practical  necessity,  to  refuse  to  recognize  as  lawful  that 
which  standing  alone  would  be  so  regarded,  when  it  is  inseparably 
interwoven  with  that  which  is  unlawful.  Thus  when  the  chattels  of 
two  owners  are  fraudulently  intermingled  by  one  of  them  so  as  to 
form  a  heterogeneous  and  indivisible  mass,  the  defrauding  owner  is 
deemed  to  have  no  rights  in  the  mass,  but  he  would  not  be  divested 
of  title  were  there  any  available  method  of  apportioning  the  prop- 
erty.   13  Columbia  Law  Rev.  630;  cf.  Wetherbee  v.  Green  (1871)  22 
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Mich.  311.  And  similarly  the  courts  refuse  to  grant  any  relief  to  a 
plaintiff  who  has  made  and  performed  both  a  legal  and  an  illegal 
promise  in  return  for  a  valid  and  entire  consideration,  18  Columbia 
Law  Rev.  83;  cf.  Roosevelt  v.  Doherty  (1880)  129  Mass.  301,  though 
it  is  clear  that  a  recovery  would  be  allowed  under  like  circumstances 
were  the  consideration  apportionable.  2  Elliott,  Contracts  §  1074. 
And  inasmuch  as  there  appears  to  be  no  certain  method  by  which  the 
transaction  in  the  principal  case  could  be  severed,  it  is  believed  the 
decision  is  correct. 

Principal  and  Agent — Malicious  Libel — Agent's  Liability  for  Neg- 
ligence.— Plaintiff  employed  the  defendant  as  his  agent.  The  plain- 
tiff wrote  to  the  defendant  a  letter  containing  matter  maliciously 
libelling  X,  a  third  person.  The  defendant  negligently  allowed  X 
to  see  it.  X  having  recovered  against  the  plaintiff  for  the  libel  pub- 
lished by  the  plaintiff  to  the  defendant,  the  plaintiff  now  brings  an 
action  against  the  agent  for  breach  of  an  implied  term  of  the  con- 
tract of  employment  to  keep  secret  such  communications.  Held,  he 
cannot  recover.     Weld-Blundell  v.  Stephens  (1918)  2  K.  B.  742. 

It  is  established  that  an  agent  undertakes  not  only  to  exercise 
the  utmost  good  faith  toward  his  principal,  but  also  to  use  reason- 
able care  in  the  performance  of  his  duties.     Glennon  v.  Lebanon  Mfg. 
Co.  (1891)  140  Pa.  St.  594,  21  Atl.  429;  Smith  v.  Foran  (1875)  43 
Conn.  244.     He  is  liable  to  his  principal  for  damage  caused  by  his 
negligence,  both  where  the  injury  was  to  the  principal's  property,  and 
where  the  principal  was  damaged  by  having  to  make  compensation  to 
third  persons  because  of  the  agent's  failure  to  exercise  due  care. 
See  Zulkee  v.  Wing  (1866)  20  Wis.  *408.    But  mere  exposure  of  the 
principal  to  a  possible  suit  will  not  render  the  agent  liable.     Mer- 
lette  v.  North  etc.  River  Steamboat  Co.  (K  Y.  1885)  13  Daly  114; 
see  Gaffner  v.  Johnson  (1905)  39  Wash.  437,  81  Pac.  859.     The  publi- 
cation which  gave  rise  to  the  libel  action  in  the  instant  case  was  not 
that  by  the  agent  to  the  third  person,  but  by  the  principal  to  his 
agent.     While  such  communications  are  ordinarily  privileged,  Bohl- 
inger  v.  Germania  Life  Ins.  Co.  (1911)  100  Ark.  477,  140  S.  W.  257, 
the  privilege  is  lost  where  there  is  actual  malice,  Sunley  v.  Metro- 
politan Life  Ins.  Co.  (1906)  132  Iowa  123,  109  N.  W.  463,  and  both 
a  criminal  and  a  civil  action  of  libel  arise.     Since  an  agreement  to 
conceal  a  crime,  Folmar  v.  Siler  (1902)  132  Ala.  297,  31  So.  719,  or 
to  obstruct  justice  in  civil  proceedings,  see  People  v.  Spiro   (1911) 
71  Misc.  362,  129  N.  Y.  Supp.  183,  is  illegal,  it  is  submitted  that  an 
express  contract  on  the  part  of  the  agent  not  to  disclose  the  libel 
would  have  been  void  as  against  public  policy.     But  see  Saunders  v. 
Seyd  &  Kelly's  Credit  Index  Co.  (1896)  75  L.  T.  (N.  S.)  193.     In 
view  of  this,  a  court  which  held  express  contracts  of  this  nature  void, 
cannot  consistently  create  a  duty  on  the  part  of  the  agent  not  to 
disclose  in  the  absence  of  such  an  agreement.     The  principal  case 
presents  a  novel  point  which  has  not  been  previously  adjudicated, 
and  seems  correctly  decided. 
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Real  Property — Passing  of  Title  to  Timber — Time  of  Removal. — 
Under  a  contract  of  sale  of  all  timber  "now  standing  and  growing" 
upon  certain  land,  the  purchaser,  his  heirs,  executors  and  assigns, 
were  given  the  right  to  go  upon  the  land  and  remove  the  timber  when- 
ever convenient  to  them.  Eleven  years  later  an  assignee  of  the 
grantor  began  cutting  timber  and  the  plaintiff  as  assignee  of  the  pur- 
chaser brought  this  suit  to  enjoin  him  from  so  doing.  Held,  no  in- 
junction should  be  granted.  Title  passed  only  to  timber  removed 
within  a  reasonable  time.  Houston  Oil  Co.  v.  Boykin  (Tex.  1918) 
206  S.  W.  815. 

A  contract  giving  one  party  a  perpetual  right  to  enter  upon  the 
land  of  another  and  remove  timber  therefrom  is  valid.  Houston  Oil 
Co.  v.  Hamilton  (Tex.  1918)  206  S.  W.  817;  Butterfield  Lumber  Co.  v. 
Guy  (1908)  92  Miss.  361,  46  So.  78.  Such  a  contract,  however,  is 
very  disadvantageous  to  the  grantor  and  the  majority  of  courts  will 
not  so  construe  a  contract  for  the  sale  of  timber,  unless  its  language 
clearly  shows  that  such  was  the  intention  of  the  parties.  Cf.  McRae 
v.  Stilhnan  (1908)  111  Ga.  65,  36  S.  E.  604.  Thus,  where  a  severance 
of  the  timber  is  intended  and  there  is  no  time  stipulated  in  the  con- 
tracts within  which  the  timber  must  be  removed,  the  courts  will 
usually  construe  the  instrument  as  implying  that  such  removal  shall 
be  within  a  reasonable  time.  Hicks  v.  Philips  (1912)  146  Ky.  305, 
142  S.  W.  394;  Beatty  v.  Mathewson  (1908)  40  Can.  Sup.  Ct.  557, 
12  Ann.  Cas.  913;  Montgomery  County  Bevel.  Co.  v.  Miller-Vidor 
Lumber  Co.  (Tex.  Civ.  App.  1911)  139  S.  W.  1020.  There  is  a  great 
diversity  of  decisions  as  to  the  legal  consequences  of  contracts  con- 
taining a  clause  of  removal  within  a  stipulated  or  reasonable  time. 
Some  courts  hold  that  absolute  title  to  all  the  timber  passes  to  the 
vendee,  which  is  not  affected  by  the  expiration  of  the  time  limited. 
C.  W.  Zimmerman  Mfg.  Co.  v.  Baffin  (1906)  149  Ala.  380,  42  So. 
858;  Pierce  v.  Finerty  (1910)  76  K  H.  38,  76  Atl.  194.  The  agree- 
ment to  remove  the  timber  within  the  time  limited  is  interpreted  as 
a  mere  covenant  of  the  vendee.  If  the  vendor  uses  the  timber  after 
the  expiration  of  the  time  limited,  he  is  guilty  of  conversion.  The 
vendor  in  turn  has  an  action  for  breach  of  covenant,  see  C.  W.  Zim- 
merman Mfg.  Co.  v.  Baffin,  supra,  or  trespass,  Pierce  v.  Finerty, 
supra,  if  the  vendee  removes  the  timber  after  the  expiration  of  the 
time  allowed.  Other  courts  hold  that  the  absolute  title  passes  to  all 
the  timber,  which  is  subject  to  defeasance  as  to  so  much  of  the  tim- 
ber as  is  not  removed  within  the  time  limited.  Bond  v.  Ungerecht 
(1914)  129  Tenn.  631,  167  S.  W.  1116.  Still  another  group  of  cases 
insist  that  title  passes  to  only  so  much  timber  as  is  severed  and  re- 
moved within  a  reasonable  time.  Northern  Tex.  Lumber  Co.  v.  Mc- 
Worther  (Tex.  Civ.  App.  1913)  156  S.  W.  1152;  Young  v.  Camp  Mfg. 
Co.  (1910)  110  Va.  678,  66  S.  E.  843.  There  is  no  practical  differ- 
ence with  respect  to  the  rights  and  remedies  of  the  parties  in  the 
results  reached  by  the  last  two  groups  of  cases.  See  King  v.  Merri- 
man  (1887)  38  Minn.  47,  35  N.  W.  570.  But  to  hold  that  the  pur- 
chaser gets  absolute  and  unconditional  title  to  all  the  timber  described 
in  the  granting  clause  is  to  give  him  a  title  which  cannot  be  enforced 
or  protected  either  at  law  or  in  equity,  Mt.  Vernon  Lumber  Co.  v. 
Shepard  (1913)  180  Ala.  146,  60  So.  825;  Pierce  v.  Finerty,  supra; 
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as  well  as  to  sanction  a  rule  which  encourages  unlawful  acts  and  in- 
vites litigation.  It  is  submitted,  therefore,  that  the  principal  case 
reached  the  most  logical  conclusion  as  well  as  the  one  best  carrying 
out  the  intention  of  the  parties. 

Torts — Nuisance — Attracting  Rats — Destruction  of  Crops. — The 
defendant  had  for  thirty  years  with  due  care  and  in  connection  with 
his  business  maintained  a  pile  of  bones  which  attracted  rats.  During 
the  years  1916-17  a  larger  number  than  usual  entered  the  plaintiff's 
land  and  injured  his  crops,  although  there  had  been  no  increase  in 
the  number  of  bones.  Held,  the  defendant  was  not  liable  for  the  dam- 
age so  caused.  Steam  v.  Prentice  (1918)  146  L.  T.  158;  63  S.  J.  229. 
The  keeping  of  the  bones  on  the  defendant's  land  attracted  rats 
and  resulted  in  the  injury  to  the  plaintiff's  crops.  Due  to  the  long 
continuance  of  the  rats  and  bones  it  must  be  assumed  that  the  defend- 
ant knew  or  should  have  known  of  this  result.  But  one  cannot  place 
a  liability  on  another  merely  by  showing  that  because  of  an  act  of 
that  other  the  complainant  has  been  injured  in  some  way.  Lasala  V. 
Holbrook  (K  Y.  1833)  4  Paige  Ch.  169;  Thurston  v.  Hancock  (1815) 
12  Mass.  *220.  There  must  be  shown  a  duty  on  the  defendant  not  to 
cause  an  injury  to  the  plaintiff  and  as  to  the  existence  of  this  duty 
under  circumstances  like  the  present  there  are  at  least  two  views. 
The  first,  as  adopted  by  the  court  in  the  principal  case,  is  that  the 
plaintiff  had  a  right  not  to  have  his  land  damaged  by  rats,  and  to 
enforce  that  right  could  have  killed  the  rats  as  animals  ferae  naturae, 
but  acquired  no  right  against  the  defendant  who  had  no  property  in 
the  rats.  Boulstons  Case  (1598)  Co.  Rep.,  Pt.  V,  *10-lb.  However, 
it  was  suggested  that  had  the  defendant  by  some  means  attracted 
animals  or  human  beings  who  then  injured  the  plaintiff's  land,  but 
which  the  plaintiff  could  not  lawfully  kill,  the  defendant  would  have 
been  liable.  Farrer  v.  Nelson  (1885)  15  Q.  B.  D.  258;  see  King  v. 
Moore  (1832)  3  B.  &  Ad.  184.  The  distinction  seems  weak,  Salmond, 
Torts  (4th  ed.)  227,  n.  6,  for  the  right  against  the  defendant,  if  it 
exists,  is  as  real  in  one  case  as  the  other;  the  plaintiff's  right  to  kill 
seems  pertinent  rather  to  the  question  of  mitigation  of  damages. 
On  the  other  hand,  there  is  a  generally  accepted  rule  that  one  who 
brings  upon  his  land  that  which,  if  it  escapes,  may  do  damage  is 
liable  for  all  the  probable  consequences  of  the  escape,  although  guilty 
of  no  negligence.  Fletcher  v.  Rylands  (1866)  L.  R.  1  Ex.  265,  279; 
aff'd.  (1868)  3  H.  L.  330,  339.  This  strict  doctrine  applies  only  to 
things  brought  upon  the  land  and  not  to  what  is  naturally  or  already 
there,  no  matter  how  noxious.  Giles  v.  Walker  (1890)  24  Q.  B.  D. 
656;  Harndon  v.  Stultz  (1904)  124  Iowa  734,  100  N.  W.  851  (noxious 
seeds);  Brady  v.  Warren  (1900)  2  Ir.  Rep.  632,  641  (rabbits);  but  it 
is  applicable  where  there  has  been  an  artificial  accumulation  and 
escape  of  what  was  naturally  on  the  land.  Farrer  v.  Nelson,  supra. 
It  seems  that  the  court  in  the  principal  case  should  have  held  that 
the  defendant,  by  maintaining  the  bone  pile  and  thereby  attracting 
rats,  of  which  result  he  must  have  been  aware,  knowingly  brought  the 
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rats  on  his  land  and  was  responsible,  by  the  rule  of  Fletcher  v.  Ry- 
lands,  for  all  consequential  damage. 

"Wills — Failure  of  Executors  to  Employ  Designated  Person  as 
Directed  by  the  Will. — The  defendant  executors  carried  on  the  busi- 
ness of  their  testator  as  trustees  under  authority  of  the  will,  which 
also  contained  the  following  clause:  "In  consideration  of  his  faith- 
ful and  efficient  services  and  knowledge  of  the  business,  I  will  and 
direct  that  my  son-in-law  *  *  *  be  retained  and  employed  in  the 
conduct  of  said  business  *  *  *  at  a  salary  of  $2,000  per  year." 
The  son-in-law,  the  plaintiff  in  the  present  action,  alleged  that  he 
tendered  his  services,  which  were  refused,  and  sued  at  law  to  recover 
at  the  rate  of  $2000  a  year  for  twelve  years.  Held,  the  defendants 
were  under  a  binding  obligation  to  employ  him  at  the  salary  named, 
but  his  remedy  was  in  equity  to  impress  an  equitable  lien  upon  the 
estate  in  their  hands  to  the  extent  of  his  damage,  and  all  the  bene- 
ficiaries under  the  will  should  have  been  made  parties  to  the  action. 
Hughes  v.  Hiscox  (1919)  174  1ST.  Y.  Supp.  564. 

If  the  testator's  intention  in  the  instant  case  was  to  subject  his 
estate  to  a  charge  or  trust  in  favor  of  the  plaintiff,  in  the  nature  of 
an  annuity,  conditioned  upon  the  latter's  working  in  the  business, 
the  holding  is  undoubtedly  correct.     Phillips  v.  Phillips  (1889)   112 
N.  Y.  197,  19  N.  E.  411;  cf.  Hodge  v.  Churchward  (1847)  16  Sim.  71. 
But  it  is  submitted  that  the  testator's  words  express  instead  an  in- 
tention that  the  plaintiff  should  have  only  a  right  to  be  employed,  on 
the  same  footing  as  other  employees,  though  at  a  definite  salary.     If 
so,  it  is  submitted  that  the  nature  of  that  right  can  be  explained 
only  as  a  power  held  in  trust  for  the  plaintiff  by  the  defendants.     The 
testator  had  limited  their  implied  general  power,  to  employ  whom- 
soever they  pleased  in  the  conduct  of  the  business,  by  an  explicit 
mandate  to  employ  the  plaintiff,  and  the  courts  will  construe  a  man- 
datory power  as  one  held  in  trust  to  be  exercised  in  favor  of  the  desig- 
nated beneficiary.     1  Perry,  Trusts  (6th  ed.)  §§  248,  249;  Brown  v. 
Higgs  (1803)  8  Yes.  Jun.  561,  574;  Babbitt  v.  Babbitt  (1875)  26  N". 
J.  Eq.  44.     This  hypothesis  is  in  accord  with  the  early  cases  of  Hib- 
bert  v.  Hibbert  (1808)  3  Mer.  681  and  Williams  v.  Corbet  (1837)  8 
Sim.  349,  and  is  not  contra  to  Shaw  v.  Lawless  (1838)  5  CI.  &  Fin. 
129  and  Finden  v.  Stephens  (1846)  2  Phill.  142,  cf.  Jewell  v.  Barnes' 
Adm'r.  (1901)  110  Ky.  329,  61  S.  W.  360,  in  which  the  language  of 
the  will  was  precatory  and  not  mandatory, — a  distinction  which  was 
overlooked  in  the  leading  case  of  Foster  v.  Elsley  (1881)  L.  R.  19  Oh. 
D.  518,  although  the  doctrine  of  that  case,  that  a  testamentary  direc- 
tion to  executors  to  employ  a  designated  person  as  attorney  is  in- 
valid, has  usually  been  followed  on  the  ground  of  the  confidential 
relationship  involved.     Matter  of  Wallach   (1914)   164  App.  D.  600, 
150  K  Y.  Supp.  302,  aff'd  215  K  Y.  622,  109  N".  E.  1094.     There  is 
no   such   confidential  relationship   in   the  principal   case.     Hence   it 
would  seem  that  the  defendants'  failure  to  employ  the  plaintiff  con- 
stituted a  breach  of  trust  to  him,  and  since  trustees  are  personally 
liable  for  breach  of  trust,  2  Perry,  op.  cit.  §  845 ;  cf.  Fenwick  v.  Green- 
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well  (1847)  10  Bear.  412,  his  action  should  have  been  against  them 
personally.  But  they  held  in  trust  for  him  merely  a  power,  cf.  Down- 
ing v.  Marshall  (1861)  23  N".  Y.  360,  not  a  tangible  trust  res  against 
which  he  could  proceed, — the  business  was  held  in  trust  for  other  bene- 
ficiaries. If  they  had  employed  him  voluntarily,  or  had  been  com- 
pelled to  do  so,  cf.  Hibbert  v.  Hibbert,  supra;  Williams  v.  Corbet, 
supra,  he  would  have  acquired  rights  against  the  corpus  of  the  latter 
trust  estate  for  services  rendered,  Lewin,  Trusts  (12th  ed.)  Ch.  XXV, 
§  2,  sub-sec.  11;  cf.  Norton  v.  Phelps  (1877)  54  Miss.  467,  but  since 
he  was  not  employed,  it  is  difficult  to  see  in  what  way  he  acquired 
any  lien  upon  the  assets  of  the  business. 

Witnesses — Expert  Testimony — Compulsory  Process. — In  an  action 
to  recover  the  value  of  land  taken  by  the  defendant,  a  municipal  cor- 
poration, under  the  right  of  eminent  domain,  the  defendant  called 
two  real  etsate  men  as  expert  witnesses.  They  objected  to  testifying 
and  were  sustained  in  this  objection  by  the  trial  court.  Held,  expert 
witnesses  cannot  be  compelled  to  testify  by  private  litigants  in  civil 
actions.  The  decision  below  was  reversed,  however,  on  other  grounds. 
Pennsylvania  Co.  for  Insurances  etc.  v.  City  of  Philadelphia  (Pa. 
1918)  105  Atl.  630. 

A  fundamental  principle  of  evidence  is  that  there  is  a  general 
duty  upon  every  citizen  to  give  what  testimony  he  is  capable  of  giv- 
ing; it  is  one  of  the  incidents  of  citizenship,  a  service  owed  to  society 
by  all  its  members.  3  Wigmore,  Evidence  §  2192;  see  West  v.  Stale 
(1853)  1  Wis.  209,  233,  234.  An  expert  or  person  skilled  in  some 
profession  or  trade  is  held  by  the  weight  of  authority  to  owe  this 
general  duty  no  less  than  other  witnesses.  Burnett  v.  Freeman  (1909) 
134  Mo.  App.  709,  103  S.  W.  121;  Flinn  v.  Prairie  County  (1895) 
60  Ark.  204,  29  S.  W.  459.  The  distinction  laid  down  in  the  English 
case  of  Webb  v.  Page  (1843)  1  C.  &  K.  *23,  that  an  expert  should 
receive  extra  compensation  for  giving  his  professional  opinion  has 
been  generally  repudiated  in  this  country.  1  Greenleaf,  Evidence 
(16th  ed.)  §  310;  Dixon  v.  People  (1897)  168  111.  179,  48  N.  E.  108; 
ex  parte  Dement  (1875)  53  Ala.  389.  Although  the  rule  was  developed 
primarily  in  criminal  cases  where  the  state's  interest  in  securing  tes- 
timony was  more  immediate,  the  fact  that  the  litigation  is  between 
private  parties  is  now  immaterial.  See  Dixon  V.  People,  supra,  192; 
Butler  v.  Toronto  Mutoscope  Co.  (1905)  11  Ont.  L.  E.  12;  Burnett 
v.  Freeman,  supra.  By  the  general  common  law  rule,  therefore,  ex- 
perts may  be  compelled  to  testify  either  to  facts  within  their  own 
knowledge  or  to  their  extemporaneous  opinion  of  the  facts  presented 
to  them,  without  any  increase  over  the  fees  paid  to  other  witnesses. 
Main  v.  Sherman  County  (1905)  74  Neb.  155,  103  N.  W.  1038;  Bur- 
nett v.  Freeman,  supra.  But  where  an  expert  is  required  to  under- 
take some  professional  task  apart  from  merely  testifying,  as  to  make 
a  post  mortem  examination,  or  a  chemical  analysis  in  order  to  formu- 
late an  opinion,  he  cannot  be  compelled  to  perform  the  service. 
Scho field  v.  Little  (1907)  2  Ga.  App.  286,  58  S.  E.  666;  see  Flinn  v. 
Prairie  County,  supra,  207,  208;  Board  of  County  Comm'rs.  v.  Lee 
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(1893)  3  Colo.  177,  32  Pac.  841;  People  v.  Montgomery  (N.  Y.  1871) 
13  Abb.  Pr.  (N.  S.)  207,  240.  "When  on  request  such  services  are 
performed  for  another,  extra  compensation  may  be  demanded  upon  an 
implied  promise  in  the  absence  of  an  expressed  promise  of  compensa- 
tion." Tiffany  v.  Kellog  Iron  Works  (N.  Y.  1908)  59  Misc.  113,  109 
N.  Y.  Supp.  754;  see  Philler  v.  Waukesha  County  (1909)  139  Wis.  211, 
215,  120  N.  W.  829.  The  facts  of  the  present  case  seem  not  to  bring 
it  within  this  last  rule  since  the  witnesses  were  only  required  to 
express  an  opinion  of  the  value  of  the  land.  The  decision,  there- 
fore, seems  in  conflict  with  the  established  principles  examined  here. 

Workmen's  Compensation — Break  in  Employment — Strikes. — A 
miner  left  work  during  a  strike,  which  was  ended  after  one  week 
through  government  intervention.  Work  was  resumed  under  an 
agreement  dated  as  of  the  day  the  strike  began.  In  a  claim  under 
the  British  Workmen's  Compensation  Act  of  1906,  by  which  (Sched. 
I,  §  2c)  absence  "due  to  illness  or  any  other  unavoidable  cause"  con- 
stitutes a  break  in  the  employment  for  the  purpose  of  computing 
average  weekly  wages,  the  question  was  whether  absence  during  the 
strike  effected  a  break  in  the  employment.  The  House  of  Lords, 
affirming  the  decision  of  the  Court  of  Appeal,  held,  it  did  not.  Price 
v.  Guest,  Keen  &  Nettlefolds,  Ltd.  (1918)  119  L.  T.  345. 

For  a  discussion  of  the  decision  of  this  case  by  the  Court  of  Ap- 
peal, see  17  Columbia  Law  Rev.  732. 

Workmen's  Compensation  Acts — Murder  Arising  Out  of  and  in  the 
Course  of  Employment. — A  head  waiter,  pursuant  to  his  duty,  dis- 
charged a  recalcitrant  subordinate.  Angered  by  this  action,  and 
further  inflamed  by  drink,  the  subordinate  returned  three  hours  later 
to  the  master's  premises  and  killed  the  head  waiter,  who,  at  the  time, 
was  eating  lunch  in  the  hotel.  Held,  death  arose  out  of  and  in  the 
course  of  employment.    Cranney's  Case  (Mass.  1919)  122  1ST.  E.  266. 

Compensation  acts  generally  provide  that  an  injury,  for  which 
recovery  can  be  had,  must  occur  in  the  course  of  and  arise  out  of  the 
workman's  employment.     Mass.  Acts,  1911,  c.  751,  §  1;  N.  Y.  Laws, 
1913,  §  10;  6  Edw.  vii.,  c.  58,  §  1,  sub-s.  1;  cf.  39  Canadian  Law  Times, 
204.     A  servant,  who  is  eating  on  his  master's  premises  is  within  the 
"course  of  his  employment."    Brice  v.  Lloyd,  Ltd.  [1909]  2  K.  B.  804; 
Blovelt  v.  Sawyer  [1904]  1  K.  B.  271.     Applying  reasonable  foresight 
as  the  test  to  determine  whether  the  risk  "arises  out  of  the  employ- 
ment," F.  H.  Bohlen,  "The  Drafting  of  Workmen's  Compensation 
Acts,"  25  Harvard  Law  Rev.  517,  519,  but  see  Honnold,  Workmen's 
Compensation  Law,  §  101,  the  head  waiter's  duty,  in  the  instant  case, 
might  naturally  be  expected  to  provoke  to  violence  those  whom  he 
disciplined  or  discharged.     Polar  Ice  Co.  v.  Mulray  (Ind.  1918)  119 
N.  E.  149;  San  Bernardino   Co.  v.  Industrial  Ace.   Comm.  of  Cal. 
(Cal.  1917)  169  Pac.  255.     That  death  results,  instead  of  a  broken 
bone,  is  of  no  significance,  see  Reithel's  Case  (1915)  222  Mass.  163,  109 
N.  E.  951,  so  long  as  the  force  ultimately  causing  the  injury  springs 
from  the  performance  of  a  prescribed  duty.     Besides,  the  fact  that 
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the  discharged  subordinate  makes  the  assault  after  leaving  the  mas- 
ter's premises  and  becoming  a  stranger  to  the  business,  Phillips  v. 
Williams  (A.  C.  1911)  4  B.  W.  C.  C.  143,  does  not  break  the  chain  of 
causation.  Kisk  of  injury  by  the  tortious  acts  of  third  persons  may 
nevertheless  be  incidental  to  the  employment,  if  experience  has  shown 
that  its  nature,  Anseth  v.  District  Court  (191G)  134  Minn.  16,  158  N. 
W.  713;  Anderson  v.  Balfour  [1910]  2  I.  R.  497;  cf.  Nesbit  v.  Rayne 
&  Burn  [1910]  2  K.  B.  689,  is  such  that  it  is  probable  that  the  servant 
will  be  reasonably  exposed  to  tortious  interference.  But,  suppose 
that  in  the  instant  case  the  passionate  frame  of  mind  inciting  the 
murder  is  produced  in  part  by  drink  as  well  as  by  the  determination 
"to  get  even"  for  the  discharge?  Mindful  that  the  purpose  of  com- 
pensation acts  is  to  shift  industrial  risks  from  the  employee  to  the 
operating  costs  of  the  business,  it  would  seem  that  compensation 
ought  to  be  awarded  whenever  the  employment  substantially  contrib- 
utes to  cause  the  injury.  This  view  accords  with  the  best  reasoning  in 
the  law  of  torts,  J.  Smith,  "Legal  Cause  in  Actions  of  Tort,"  25  Har- 
vard Law  Rev.  303,  319,  which  requires  the  cause  to  be  connected 
more  closely  with  the  effect  than  compensation  acts  require.  There- 
fore, although  in  the  instant  case  the  effects  of  drink  may  have  helped 
induce  the  assailant  to  commit  the  crime,  the  fact  remains  that  the 
revenge  was  planned  chiefly  because  of  the  discharge.  The  court  cor- 
rectly decided  that  the  death  arose  out  of  and  in  the  course  of  the 
employment. 
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Professor  Scott's  little  book  makes  no  pretense  at  being  more 
than  a  presentation  of  tbe  Articles  of  War  and  the  more  important 
passages  of  the  Manual  for  Courts-Martial  in  concise  form,  together 
with  the  Selective  Service  Law  and  two  recent  judicial  decisions,  one 
relating  to  the  definition  by  Congress  of  the  various  classes  of  per- 
sons who  are  subject  to  military  law,  and  the  other  to  the  power  of 
Congress  to  compel  military  service.  It  would  seem  that  it  might 
be  improved  by  an  index,  but  it  is  otherwise  well  fitted  for  its  object. 

The  term  "Military  Law"  in  the  title  of  Colonel  Wigmore's  Source 
Book  must  be  understood  in  a  different  sense  than  that  in  which  it  is 
used  in  the  Manual  for  Courts-Martial.  The  work  in  question  treats 
less  of  the  Articles  of  War  and  military  law  proper  than  of  martial 
law,  the  laws  of  war,  and,  in  brief,  every  topic  relating  to  war  which 
a  lawyer  might  wish  to  investigate.  The  author  has  brought  together 
statutes,  judicial  decisions,  regulations,  general  orders,  and  opinions 
of  the  Judge-Advocates  General.  More  than  half  of  the  collection 
consists  of  material  originating  in  the  past  three  years.  Originally 
intended  for  class  room  use  in  the  Students'  Army  Training  Corps, 
it  is  at  least  doubtful  whether  so  heterogeneous  a  collection  of  authori- 
ties will  prove  as  useful  to  any  other  single  class  of  persons,  but  it 
contains  much  matter  not  readily  accessible  in  the  average  law  office 
and  may  well  answer  the  purpose  of  ready  reference. 

Mr.  Glenn's  volume  is  a  readable  and  informative  essay,  possess- 
ing to  a  considerable  extent  the  merit  that  it  not  only  informs  but 
stimulates  its  reader.  The  title  is  quite  descriptive,  the  work  giving 
a  complete  survey  of  the  points  at  which  the  common  law  comes  in 
contact  with  the  army.  Although  treating  of  matters  of  lively  con- 
temporaneous interest,  Mr.  Glenn  maintains,  for  the  most  part,  an 
admirably  detached  and  scientific  attitude,  only  allowing  his  enthu- 
siasm for  things  military  to  enliven  his  style  and  keep  the  patriotic 
reader  assured  that  the  writer's  heart  is  right,  in  spite  of  his  passion 
for  legal  analysis.  Even  of  the  plea  for  universal  military  service, 
it  may  be  said  that  the  arguments  on  the  other  side  lie  outside  of 
his  subject,  in  the  fields  of  sociology  and  politics. 

To  say  that  his  final  chapter,  "Martial  Law  at  Home,"  is  not  an 
entirely  satisfactory  exposition  of  martial  law  is  merely  to  say  that 
the  author  has  not  accomplished  an  impossibility.  Cases  and  dicta  are 
in  irreconcilable  confusion.    It  is  submitted,  however,  that  many  dif- 
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ficulties  will  be  avoided,  if  the  distinction  is  constantly  kept  in  mind 
between  those  acts  with  which,  during  a  state  of  war,  the  courts 
will  refuse  to  interfere,  and  those  acts  which,  sitting  after  the  con- 
clusion of  peace,  they  will  pronounce  legal. 

Mr.  Glenn  adopts  the  distinction  between  "preventive"  and  "puni- 
tive" martial  law  and,  by  that  distinction,  is  enabled  to  contend  that 
the  classic  prohibition  against  martial  law  in  time  of  peace  applies 
only  to  the  latter  variety.  What  is  meant  by  "time  of  war"  is  not, 
however,  made  clear.  Probably  by  this  phrase  the  author  refers  to 
the  period  that  begins  with  a  declaration  of  war.  Admitting  that  it 
is  only  during  such  period  that  the  punitive  form  of  martial  law  may 
be  declared,  there  would  still  seem  to  remain  the  question  whether 
even  during  that  period  there  must  not  be  a  condition  of  necessity  to 
justify  a  declaration  of  martial  law.  Otherwise,  it  would  be  a  fair 
conclusion  from  the  author's  argument  that  one  form  or  the  other, 
the  "preventive"  in  time  of  peace,  the  "punitive"  in  time  of  war,  may 
be  established  anywhere  and  everywhere  at  the  unreviewable  discre- 
tion of  the  executive.  Certainly,  a  declaration  of  preventive  martial 
law  in  time  of  peace  must  be  justified  by  a  condition  of  necessity. 
The  indefinite  ground  is  whether  the  punitive  form  that  is  applicable 
to  time  of  war  may  be  declared  unless  there  is  an  actual  necessity  for 
such  declaration. 

The  reader  should  guard  against  the  tendency  from  a  perusal  of 
this  book  to  exaggerate  the  importance  of  the  "declaration"  or  "proc- 
lamation" of  martial  law,  which  most  authorities  assert  to  be  only 
declaratory  of  the  existence  of  a  justifying  necessity  and  not  in  itself 
to  constitute  authority  for  any  otherwise  illegal  acts.  Were  this  not 
so,  it  would  seem  that  a  military  commander  might  execute  the  pro- 
verbial manoeuvre  by  means  of  his  own  boot  straps  and  make  him- 
self legal  by  declaring  himself  so  to  be.  , 

Somewhere  in  his  essay,  Mr.  Glenn  comments  upon  the  awkward 
position  of  a  military  commander  who  is  tried  by  the  civil  courts 
after  the  cessation  of  hostilities.  His  acts  which  were  performed  in 
the  pressure  and  excitement  of  war  are  reviewed  in  the  leisure  and 
quiet  of  peace,  when  standards  have  changed  and  views  have  been 
modified.  It  is  hard  then  to  realize  all  the  circumstances  of  the  emer- 
gency, and  we  are  inclined  to  minimize  the  danger  through  which 
we  have  passed.  A  similar  consideration  must  necessarily  moderate 
any  criticism  of  the  present  work  and  accounts  as  well  for  the  occa- 
sional flings  at  "legalism"  and  "superstition"  in  which  the  author 
indulges.  Nevertheless,  one  may,  without  falling  into  offensively 
"superstitious"  views,  look  with  some  apprehension,  in  view  of  the 
growing  importance  to  the  prosecution  of  war  of  every  conceivable 
home  activity,  on  the  possibility  of  an  expanding  jurisdiction  of  the 
military  power. 

Martin  Conboy. 
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Der  Gedanke  der  interxationalen  Organisation  in  seiner  Ent- 
wickflung,  1300-1800.  By  Jacob  ter  Meulen.  The  Hague,  Nijhoff. 
1917.    pp.  xi,  397. 

Das  Volkerrecht  nach  dem  Kriege.  By  Heinrich  Lammasch. 
Publications  de  l'Institut  Nobel  norvegien.     Vol.  III.     pp.  218. 

Dr.  ter  Meulen,  writing,  as  do  many  Dutch  scholars,  in  German, 
gives  us  an  interesting  and  useful  review  of  the  development  of  "the 
idea  of  international  organization"  from  the  beginning  of  the  14th 
century  to  the  end  of  the  18th.  Although  the  chief  purpose  of  all 
the  schemes  he  examines  was  to  diminish  the  frequency  of  war- 
fare, the  author  is  concerned  with  pacifist  literature  only  in  so  far  as  it 
has  included  plans  for  subjecting  the  conduct  of  single  states  to  some 
sort  of  international  control.  It  is  for  this  reason  that  William 
Penn's  "Peace  of  Europe"  is  examined,  while  the  writings  of  many 
other  pacifists  are  ignored. 

The  author  makes  no  claim  that  his  study  is  complete,  even  for  the 
five  centuries  to  which  it  is  limited.  On  pages  vii  and  viii  he  men- 
tions several  plans,  some  existing  only  in  manuscript,  which  he  has 
been  unable  to  examine.  His  book,  however,  is  more  nearly  com- 
plete than  any  heretofore  published  on  the  subject. 

The  greater  part  of  the  volume  (pp.  101-339)  is  devoted  to  the 
single  plans  in  their  chronological  order.  Dr.  ter  Meulen  gives  us  all 
necessary  information  about  each  author  and  a  summary  of  his  sug- 
gestions, with  liberal  citations  from  the  original  texts.  For  the  14th 
and  15th  centuries  we  have  but  two  plans,  that  of  Pierre  Dubois  (1306) 
and  that  of  George  von  Podebrad,  Hussite  king  of  Bohemia  (1463). 
The  16th  century  yields  three  plans,  of  which  the  most  important  is 
that  of  Pope  Leo  X;  the  17th  century  five,  of  which  the  most  cele- 
brated is  Sully's,  attributed  by  him  to  Henry  IV.  Of  the  thirty  plans 
examined,  twenty  fall  in  the  philosophic  and  cosmopolitan  18th 
century. 

The  analysis  of  the  single  plans  is  preceded  by  an  introduction 
of  100  pages,  in  which  the  author  reviews  the  development  of  "the 
international  idea,"  noting  the  conditions  prevailing  in  each  epoch 
so  far  as  is  necessary  to  enable  the  reader  to  follow  the  movement 
of  European  theory.  In  spite  of  the  failure  of  every  attempt  to 
maintain  European  unity  through  imperialism,  in  spite  of  the  growth 
of  local  independence  and  the  gradual  development  of  national  states, 
the  medieval  idea  that  all  Christendom,  or  at  least  all  western  Christ- 
endom, was  to  be  regarded  as  a  single  body  politic,  did  not  lose  its 
hold  on  men's  minds  until  the  ecclesiastical  unity  of  western  Europe 
was  destroyed  by  the  Protestant  Reformation.  In  the  later  middle 
ages,  and  even  after  the  Reformation,  consciousness  of  community  of 
interests  was  kept  alive  mainly  by  the  menace  of  Mohammedan  ex- 
pansion. In  modern  times,  in  spite  of  the  fact  that  commercial  com- 
petition has  tended  to  breed  international  hostility,  the  chief  incen- 
tive to  promote  peace  by  the  better  organization  of  the  civilized  world 
has  come  from  the  growing  importance  and  intimacy  of  commercial 
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relations;  and  there  has  been  an  increasing  appreciation  of  the  com- 
mon interests,  not  of  Christendom  only,  but  of  all  civilized  peoples. 

The  last  part  of  the  book  is  devoted  to  a  comparison  of  the  more 
important  features  of  the  various  plans.  In  all  the  earlier  plans 
it  was,  of  course,  only  between  Christian  peoples  that  peace  was  to 
reign.  Until  the  end  of  the  16th  century,  all  schemes  of  European 
organization  included  joint  action  against  the  Mohammedans;  and 
even  in  the  18th  century  a  plan  formulated  by  the  Livonian  Baron 
von  Lilienfeld  included  a  carefully  elaborated  project  for  a  general 
crusade  against  the  Turks  (p.  270).  Emeric  Cruce  (1643)  was  the 
first  to  propose  that  the  Turkish  Empire  should  be  admitted  to  the 
society  of  nations.  His  scheme,  however,  ran  far  beyond  the  organ- 
ization of  Europe;  he  advocated  a  world  federation  which  should  in- 
clude Persia,  China,  and  other  Asiatic  states,  and  some  at  least  of 
the  native  kingdoms  in  Africa.  Most  later  writers,  even  those  in- 
clined to  concede  representation  to  Turkey,  contemplated  nothing 
more  extensive  than  a  league  of  European  states. 

Kant,  as  is  well  known,  was  of  the  opinion  that  no  league  of  states 
could  be  trusted  to  maintain  peace,  unless  all  its  members  enjoyed 
"republican"  government — by  which  he  meant  constitutional  govern- 
ment, with  a  representative  legislative  body. 

It  was  recognized  from  the  outset  that  the  only  method  of  secur- 
ing international  peace  was  to  provide  for  the  settlement  of  disputes 
either  by  mediation  or  by  arbitration.  Arbitration  of  course  implies 
an  agreement  or  understanding  that  the  arbitral  decision  is  to  termi- 
nate the  controversy.  Of  our  modern  distinction  between  the  adjust- 
ment of  non-justiciable  disputes  by  compromise  and  the  decision  of 
justiciable  controversies  by  investigating  the  facts  and  finding  the 
rule  of  law  applicable  to  the  situation — of  this  distinction  there  is 
little  if  any  trace  in  these  old  schemes  and  discussions.  Even  today 
this  distinction  is  seldom  drawn,  except  in  English-speaking  coun- 
tries. On  the  continent  of  Europe,  arbitration  is  generally  taken  to 
include  both  processes.  In  most  of  the  plans,  arbitration,  in  this 
sense,  was  to  be  obligatory. 

Churchmen,  such  as  Erasmus  and  Pope  Leo  X,  and  many  of  the 
earlier  lay  writers,  wished  to  vest  arbitral  authority  in  the  Pope,  or 
in  the  Pope  and  the  cardinals.  In  the  earliest  of  the  schemes,  that 
of  Pierre  Dubois  (1306),  we  find  an  interesting  anticipation  of  the 
plan  adopted  in  our  time,  at  the  Hague.  A  general  council  of  pre- 
lates and  princes  was  to  establish  a  panel  of  wise,  skilled,  and  trust- 
worthy men,  from  which  each  party  to  a  dispute  should  select  six 
judges,  three  clerics,  and  three  laymen.  These,  if  they  chose,  might 
call  in  assessors,  skilled  in  the  divine,  the  canon,  and  the  civil  law. 
From  this  court,  however,  Dubois  proposed  to  permit  appeal  to  be 
taken  to  the  Pope,  who  might  amend  the  judgment  (pp.  105,  106). 
In  later  plans,  the  clerical  element  disappears.  Of  later  writers,  some 
suggested  a  permanent  arbitral  board;  for  example,  a  permanent  con- 
ference of  ambassadors  in  a  single  city.  Others  preferred  to  refer 
controversies  to  the  general  council  of  the  league  or  federation.  An 
anonymous  French  plan,  published  in  1782,  proposed  that  the  arbitral 
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tribunal  should  consist  of  commissioners  named  by  the  four  great 
continental  powers,  Austria,  France,  Spain,  and  Prussia.  The  judg- 
ments of  this  tribunal,  however,  were  to  be  submitted  for  confirma- 
tion to  each  of  these  powers  (pp.  272,  273). 

On  the  vital  question:  How  states  involved  in  a  dispute  were  to 
be  induced  to  accept  arbitration  and  to  abide  by  an  arbitral  decree, 
there  was  naturally  a  wide  difference  of  opinion.  Many  of  the  writers 
felt  obliged  to  trust  to  the  good  faith  of  the  high  contracting  parties 
and  to  the  moral  authority  of  the  arbitral  judgment.  Some  suggested 
that  all  the  princes  concerned  should  confirm  by  oath  their  agreement 
to  refrain  from  war.  Many  writers,  however,  advocated,  as  a  last 
resort,  the  use  of  joint  military  force  against  a  recalcitrant  state  or 
perjured  prince.  Lilienfeld  set  up  a  series  of  coercive  measures:  (1) 
Serious  admonitions;  (2)  Interruption  of  diplomatic  relations;  (3) 
Deposition  of  the  offending  prince  and  proclamation  of  his  successor; 
(4)  Joint  military  intervention. 

For  the  distribution  of  votes  in  international  congresses  or  coun- 
cils, there  were  of  course  divergent  plans.  Sully  (1G35)  proposed  to 
give  greater  representation  to  the  Pope,  the  Emperor,  and  certain 
kings.  William  Penn  (1G92)  suggested  that  the  votes  of  each  state 
should  be  in  proportion  to  its  annual  revenue.  Another  Quaker,  John 
Bellers  (1710),  proposed  to  base  representation  on  the  area  of  each 
state.  St.  Pierre,  at  about  the  same  time,  advocated  the  standard 
of  population. 

In  a  concluding  section  (pp.  356-362),  the  author  notes  the  reac- 
tion, in  the  19th  century,  against  the  cosmopolitan  and  idealistic 
tendencies  of  the  18th,  the  rapid  exaggeration  of  the  nationalistic 
idea,  and  the  development  of  the  theory  of  the  irresponsibility  of  the 
national  state. 

In  our  time,  these  reactionary  tendencies  have  been  most  strongly 
supported,  and  have  been  carried  most  unhesitatingly  to  their  ulti- 
mate logical  consequences,  by  German  writers.  These  tendencies, 
however,  have  found  no  more  consistent  and  energetic  opponent  than 
the  Austrian  jurist,  Heinrich  Lammasch.  Prominent,  before  the 
great  war,  in  all  international  peace  movements,  Professor  Lammasch 
clearly  indicated,  in  articles  published  during  the  earlier  months  of 
the  war,  his  antagonism  to  the  policies  pursued  by  the  Central  Em- 
pires. In  the  volume  under  review,  written  in  1916,  he  develops  more 
fully  and  presents  more  systematically  the  valuable  suggestions  con- 
tained in  those  articles  for  the  development  of  international  law  and 
for  the  maintenance  of  international  peace. 

He  begins  by  denying  the  pessimistic  assertion  that  international 
law  has  disappeared  during  the  great  war.  The  lav/  of  peace  has  in 
no  wise  been  affected;  the  authority  of  the  laws  of  war  has  been  ex- 
pressly or  implicitly  recognized  even  by  those  nations  that  have  most 
grossly  violated  them,  sometimes  by  denying  their  breaches  of  law, 
more  often  by  seeking  to  palliate  their  actions  (pp.  128-129).  They 
have  been  prompt  to  accuse  their  adversaries  of  similar  illegalities, 
and  have  sought  to  justify  their  own  conduct  by  invoking  the  right 
of  retaliation  or  by  pleading  military  necessity.    Professor  Lammasch 
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maintains  that  the  right  of  retaliation  greatly  needs  definition  and 
limitation,  along  the  lines  suggested  by  Martens  and  Jomini  in  1874, 
and  that  an  unlimited  right  of  retaliation  and  the  exception  of  cases 
of  military  necessity  virtually  nullify  all  usages  and  agreements  that 
tend  to  mitigate  the  horrors  of  war.  He  believes,  however,  that  the 
best  security  against  the  policy  of  "frightfulness"  is  to  be  found  in 
an  increasing  recognition  of  the  fact  that  inhumanity  and  barbarism 
do  not  pay.  He  suggests,  however,  that  this  recognition  would  be 
accelerated  if,  after  the  end  of  a  war,  neutrals  should  base  their  atti- 
tude to  the  powers  involved  in  the  war  on  the  degree  of  respect  shown 
by  each  belligerent,  not  merely  to  the  special  rights  of  neutrals,  but 
also  to  the  rules  of  warfare  (p.  23). 

The  author  insists  on  the  necessity  of  strict  observance  of  trea- 
ties, and  rejects  the  doctrine  that  all  international  agreements  are 
made  subject  to  the  tacit  condition,  "rebus  sic  stantibus."  He  draws 
a  legitimate  distinction  between  executory  and  executed  treaties; 
insisting,  in  particular,  that  a  treaty  by  which  a  defeated  state  cedes 
territory  implies  no  obligation  to  refrain  in  future  from  efforts  to 
recover  such  territory  (pp.  160-162).  He  also  denies  the  permanent 
obligation  of  treaties  of  alliance.  Here  he  admits  the  tacit  condition, 
"rebus  sic  stantibus."  For  all  other  executory  treaties,  the  rule  is 
"pacta  sunt  servanda"  (pp.  162-172). 

In  the  last  chapter  of  his  book,  the  author  develops  his  plan  for 
the  preservation  of  international  peace.  It  is  clearly  his  belief  that, 
in  the  world  of  today  and  of  the  near  future,  warfare  cannot  be  wholly 
eliminated.  It  is  his  expressed  belief,  however,  that  in  many  if  not 
in  most  cases,  war  may  be  averted  by  delaying  its  outbreak.  This 
may  be  most  efficiently  accomplished  by  mediation.  All  nations  unit- 
ing in  a  league  to  maintain  peace  are  to  agree  not  to  resort  to  war 
without  submitting  their  case  either  to  arbitration  or  to  mediation. 
The  one  new  organ  to  be  established  by  such  a  league  is  a  permanent 
council  of  international  conciliation.  For  the  adjustment  of  any 
pending  controversy,  a  commission  of  five  is  to  be  selected  by  the 
parties  from  this  council.  This  commission  is  to  investigate  and 
report  within  six  months,  unless  the  parties  agree  to  an  extension  of 
time.  The  recommendations  of  the  commission  may  be  rejected  by 
either  party,  but  there  shall  be  no  resort  to  war  until  another  month 
has  passed.  If  any  member  of  the  league  shall  violate  these  agree- 
ments, all  the  other  members  are  bound  to  take  the  following  steps: 
(1)  To  denounce  any  existing  treaty  of  alliance  with  the  offending 
state;  (2)  To  forbid  their  citizens  to  give  any  sort  of  aid  to  this 
state;  (3)  To  permit  their  citizens  to  give  any  aid  they  please  to 
the  other  belligerent;  (4)  To  demand  from  the  offending  state  full 
compensation  for  all  damage  suffered  by  the  neutral  states  or  by  their 
citizens  in  consequence  of  the  war. 

It  will  be  noted  that  the  second  of  these  penalties  closely  resem- 
bles the  general  boycott  which  is  to  be  instituted,  according  to  the 
provisional  covenant  recently  adopted  at  Paris,  against  any  member 
of  the  League  of  Nations  which  resorts  to  war  without  previously 
submitting  its  grievances  to  arbitration  or  mediation.     As  the  author 
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explains,  his  plan  provides  for  an  embargo  upon  all  trade  with  the 
offending  state.  It  permits  the  other  belligerent  to  draw  from  the 
territories  of  the  law-abiding  states  all  manner  of  supplies,  includ- 
ing munitions  of  war,  and  to  float  loans  in  these  states.  It  excludes 
the  offending  state  from  all  these  privileges.  It  binds  the  law-abiding 
states  to  prohibit  the  voluntary  enlistment  of  their  citizens  in  the 
military  service  of  the  offending  state  and  to  authorize  such  enlist- 
ment in  the  forces  of  the  other  belligerent.  A  provision  for  joint 
military  action  by  these  states,  as  such,  against  the  offending  state  is 
regarded  by  Professor  Lammasch  as  undesirable. 

In  the  plans  for  the  maintenance  of  peace  formulated  prior  to 
1800,  there  appears  to  be  no  suggestion  that  war  be  checked  by  the 
threat  of  economic  discrimination.  The  reviewer  is  not  sufficiently 
familiar  with  the  literature  of  international  organization  since  1800 
to  know  when  or  by  whom  the  economic  sanction  of  peace  was  first 
suggested.  Professor  Lammasch  is  in  any  case  entitled  to  the  credit 
of  a  careful  and  detailed  elaboration  of  this  sanction. 

His  book  is  dedicated  to  President  Nicholas  Murray  Butler, 
"teacher  of  the  international  way  of  thinking." 

Munroe  Smith. 

The  Principles  of  American  Diplomacy.  By  John  Bassett 
Moore.     New  York:    Harper  &  Brothers.     1918.    pp.  xv,  477. 

It  seems  peculiarly  fitting  that  an  authoritative  work  on  the  sub- 
ject of  American  diplomacy  should  be  included  in  Harper's  Citizens 
Series,  which  is  designed  to  meet  the  increasing  needs  of  colleges 
and  of  intelligent  citizens  for  texts  on  the  most  immediate  subjects 
of  our  times.  The  book  under  review  is  not  a  mere  digest  of  diplo- 
matic documents  nor  is  it  a  source  book.  It  is  a  summary,  in  the 
author's  own  clear  and  readable  style,  of  all  the  essential  or  important 
incidents  in  the  international  relations  of  the  United  States. 

As  in  a  great  novel  with  a  purpose,  one  cannot  read  this  interest- 
ing narrative  of  our  diplomatic  history  without  gaining  a  clearer 
insight  into  the  fundamental  principles  by  which  our  diplomacy  has 
been  governed,  and  without  being  moved  by  its  strong  appeal  to  our 
Americanism.  The  plan  of  the  work  is  topical  rather  than  merely 
chronological.  Chapters  are  devoted  to  "The  System  of  Neutrality," 
"Freedom  of  the  Seas,"  "Fisheries  Questions,"  "Non-intervention  and 
the  Monroe  Doctrine,"  "The  Doctrine  of  Expatriation,"  "Interna- 
tional Arbitration,"  "The  Territorial  Expansion  of  the  United 
States,"  and  "Pan  Americanism."  Each  chapter  is  in  itself  a  com- 
plete exposition,  not  merely  of  the  pertinent  events  in  chronological 
order,  but  also  of  the  motives,  the  thoughts,  and  the  purposes  by 
which  these  events  were  inspired.  A  very  full  and  satisfactory  ac- 
count is  given  of  our  recent  diplomatic  difficulties  with  Japan  and 
Mexico  and  of  the  violations  of  our  international  rights  committed 
by  Germany  and  Austria.  In  some  of  the  topics,  notably  when  dis- 
cussing Mexico,  the  author  appears  to  write  with  some  restraint. 
But  this  is  more  apparent  than  real,  because  it  is  the  author's  evident 
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purpose  throughout  to  state  the  facts  dispassionately  and  by  skillful 
suggestion  to  provoke  thought,  rather  than  dogmatically  state  con- 
clusions or  offer  solutions.  He  seems  to  the  reviewer  to  treat  the 
proposal  of  a  league  of  nations  in  too  cool  and  ultra-conservative  a 
manner.  On  the  other  hand,  when  we  hear  so  much  loose  talk  in 
certain  circles  about  "extending  the  Monroe  Doctrine  to  the  world," 
it  is  refreshing  to  read:  "Still  less  has  the  Monroe  Doctrine  been 
assumed  to  affect  the  non-American  relations  of  non- American  pow- 
ers, or  to  touch  the  relations  of  independent  states  generally.  Such 
spheres  can  be  penetrated  only  with  other  doctrines,  on  each  of  which 
should  be  bestowed  an  appropriate  title.  Although  the  poet  tells  us 
that  the  rose  by  any  other  name  would  smell  as  sweet,  he  does  not 
assure  us  that  any  flower,  if  called  a  rose,  would  become  one." 

The  explanation  of  the  "mechanism  of  American  diplomacy  and 
the  organs  through  which  it  has  been  conducted,"  given  in  the  intro- 
duction, might  be  made  more  helpful  to  the  general  reader  if  it  de- 
scribed in  some  detail  the  present  organization  of  the  State  Depart- 
ment and  the  diplomatic  corps  and  the  usual  methods  of  international 
negotiation. 

The  book  contains  a  useful  bibliography  and  index  and  makes  an 
ideal  text  book.  Of  the  handbooks  on  American  diplomacy,  it  ia 
facile  princeps.  It  is  just  such  a  work  as  we  should  expect  from  the 
pen  of  the  dean  of  the  international  lawyers  of  America. 

George  C.  Butte. 

The  Treaties  of  1785,  1799  and  1828  Between  the  United  States 
and  Prussia.  Edited  by  James  Brown  Scott.  Carnegie  Endowment 
for  International  Peace.  New  York:  Oxford  University  Press. 
1918.     pp.  viii,  207. 

The  French  and  English  texts  of  the  three  treaties  are  printed  in 
parallel  columns,  followed  by  a  collection  of  Federal  decisions,  opin- 
ions of  the  attorneys-general,  and  diplomatic  correspondence  bearing 
upon  their  interpretation  and  application. 

The  Armed  Neutralities  of  1780  and  1800.  Edited  by  James 
Brown  Scott.  Carnegie  Endowment  for  International  Peace.  New 
York:    Oxford  University  Press.     1918.    pp.  xxxi,  698. 

The  author  has  made  a  very  extensive  compilation  of  material 
relating  to  the  Armed  Neutralities.  The  first  part  of  the  volume 
contains  extracts  from  the  works  of  publicists,  while  the  second  part 
deals  with  official  documents,  including  treaties  and  diplomatic  papers. 

Books  Received: 

The  Conflict  of  Laws  Relating  to  Bills  and  Notes.  By  Ernest 
G.  Lorenzen.     New  Haven :  Yale  University  Press.     1919.    pp.  337. 

The  Quit-Rent  System  in  the  American  Colonies.  By  Beverley 
W.  Bond,  Jr.  Yale  Historical  Publications,  Miscellany,  Vol.  VI. 
New  Haven:  Yale  University  Press.     1919.    pp.  492. 
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War  Borrowing.  By  Jacob  H.  Hollander.  New  York:  The 
Macmillan  Co.     1919.    pp.  215. 

Authority  in  the  Modern  State.  By  Harold  J.  Laski.  New 
Haven:  Yale  University  Press.     1919.    pp.  x,  398. 

The  Law  as  a  Vocation.  By  Frederick  J.  Allen.  With  an 
Introduction  by  William  H.  Taft.  Cambridge:  Harvard  Univer- 
sity Press.     1919.    pp.  viii,  83. 

Year  Books.  6  and  7  Edward  II — 1313.  Year  Book  Series.  Vol. 
XV.  Edited  for  the  Selden  Society  by  William  C.  Bolland.  London: 
Bernard  Quaritch.     1918.    pp.  lix,  294. 

Problems  of  the  War.  Vol.  IV.  Papers  read  before  The  Gro- 
tius  Society  in  the  Year  1918.  London:  Sweet  &  Maxwell.  1919. 
pp.  lvi,  295. 

Reports  of  the  American  Bar  Association.  Vol.  XLIII.  1918. 
By  Charles  A.  Morrison.  Baltimore:  The  Lord  Baltimore  Press. 
1918.    pp.  867. 

James  Madison's  Notes  of  Debates.  By  James  Brown  Scott. 
New  York:  Oxford  University  Press.     1918.    pp.  xviii,  149. 

The  Financial  History  of  Great  Britain,  1914-1918.  By  Frank 
L.  McVey.  Carnegie  Endowment  for  International  Peace.  New 
York:  Oxford  University  Press.     1918.    pp.  iv,  101. 

Economic  Effects  of  the  War  Upon  Women  and  Children  in 
Great  Britain.  By  Irene  O.  Andrews.  Carnegie  Endowment  for 
International  Peace.  New  York:  Oxford  University  Press.  1918. 
pp.  vi,  190. 

Effects  of  the  War  Upon  Insurance,  with  Special  Reference 
to  the  Substitution  of  Insurance  for  Pensions.  By  William  F. 
Gephart.  Carnegie  Endowment  for  International  Peace.  New  York : 
Oxford  University  Press.    1918.    pp.  vi,  302. 

Early  Effects  of  the  European  War  Upon  Canada  and  Chile. 
Carnegie  Endowment  for  International  Peace.  New  York:  Oxford 
University  Press.     1918.     pp.  xvi,  101. 

Une  Cour  de  Justice  Internationale.  Par  James  Brown  Scott. 
Dotation  Carnegie  pour  la  Paix  Internationale.  New  York:  Oxford 
University  Press.     1918.     pp.  vi,  2G9. 

Les  Conventions  et  Declarations  de  la  Haye  de  1899  et  1907. 
Avec  une  Introduction  de  James  Brown  Scott.  Dotation  Carnegie 
pour  la  Paix  Internationale.  New  York:  Oxford  University  Press. 
1918.     pp.  xxxiii,  318. 

Tractatus  De  Bello  De  Represaliis  et  De  Duello.  By  Giovanni 
La  Legnano.  Edited  by  Thomas  Erskine  Holland.  Carnegie  En- 
dowment for  International  Peace.  Oxford:  The  Clarendon  Press. 
1917.     pp.  xxxviii,  458. 

German  Legislation  for  the  Occupied  Territories  of  Belgium. 
Edited  by  Charles  H.  Huberich  and  A.  Nicol-Speyer.  Fifteenth 
Series.     The  Hague:  Martinus  Nijhoff.     1918.     pp.518. 

German  Legislation  for  the  Occupied  Territories  of  Belgium. 
Edited  by  Charles  H.  Huberich  and  A.  Nicol-Speyer.  Sixteenth 
Series.     The  Hague:  Martinus  Nijhoff.     1918.    pp.  649. 
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RESALE    PRICE   MAINTENANCE   AS   UNFAIR 

COMPETITION. 

The  findings  and  order  of  the  Federal  Trade  Commission 
against  the  Cudahy  Packing  Company  for  maintaining  resale 
prices  on  Old  Dutch  Cleanser  are  of  interest  to  the  legal  profes- 
sion for  a  variety  of  reasons.  In  the  first  place,  several  com- 
plaints have  already  been  issued  by  the  Commission  against  this 
practice  as  constituting  a  violation  of  Section  V  of  the  Federal 
Trade  Commission  Act  forbidding  unfair  methods  of  competition. 
And,  owing  to  the  widespread  and  frequent  employment  of  this 
practice,  it  seems  probable  that  numerous  other  complaints  will 
be  issued  in  the  future  by  the  Commission  unless  some  legislation 
is  adopted  permitting  the  employment  of  resale  price  mainten- 
ance.1 Secondly,  the  Cudahy  Case  is  the  first  resale  price  case  in 
which  testimony  was  taken  by  the  Commission  and  while  not  the 
first  of  these  cases  in  which  the  Commission  made  a  finding  of 
fact  and  issued  an  order  to  cease  and  desist,  it  is  none  the  less  the 
first  case  in  which  the  aforesaid  findings  and  order  are  sufficiently 
detailed  to  permit  a  discussion  of  the  theories  of  the  Commission 
in  regard  to  resale  price  maintenance  as  unfair  competition. 
Thirdly,  while  no  one  of  the  resale  price  maintenance  cases  in 
which  the  Commission  has  issued  orders  has  been  carried  to  the 
Circuit  Courts  of  Appeal,  contests  in  these  courts  appear  to  be 
promised.  The  theories  of  the  Commission  as  to  the  unfairness 
involved  in  the  resale  price  maintenance  are  therefore  of  interest 
in  this  connection.  Finally,  it  appears  to  be  clearly  evident  from 
the  findings  of  the  Commission,  that  its  action  in  holding  this 


iThe  Commission  has  recommended  legislation  to  Congress  permit- 
ting resale  price  maintenance  under  Government  regulation.  H.  R.  Doc. 
1480,  65th  Cong.,  3rd  Sess. 
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practice  to  be  unlawful  is  not  based  upon  considerations  of  re- 
straint and  monopoly,  but  upon  the  unfair  effect  of  the  system 
upon  jobbers,  manufacturers  and  consumers,  respectively.2 

Old  Dutch  Cleanser,  the  product  of  the  Cudahy  Packing  Com- 
pany involved  in  this  case,  is  a  well-known  powdered  cleanser — 
too  well  known  and  too  well  advertised  in  fact  to  require  either 
discussion  or  description  in  an  article  of  this  character.  Under 
the  Cudahy  Packing  Company's  sales  system  this  product  was 
sold  principally  through  certain  so-called  "regular"3  jobbers  and 

2  This  last  point  is  one  which  it  is  believed  should  be  noted  by  mem- 
bers of  the  legal  profession,  for  the  reason  that  there  seems  to  be  cur- 
rent among  many  lawyers  the  view  that  the  construction  of  the  term  "un- 
fair methods  of  competition"  is  susceptible  of  only  one  or  both  of  two 
constructions.  The  first  of  these  views,  as  stated  by  two  lawyers  of  con- 
servative outlook,  is  that  ''an  indispensable  attribute  of  any  and  every 
method  of  competition  which  lies  within  the  inhibition  of  the  Trade  Law, 
is  the  tendency,  or  susceptibility  of  use,  to  restrain  interstate  or  foreign 
trade  unduly,  or  to  create  or  perpetuate  monopoly."  (Harlan  and  Mc- 
Candless,  the  Federal  Trade  Commission  Act,  §  15  and  notes.)  The  less 
said  of  this  construction,  probably,  the  better.  Such  an  interpretation 
practically  denies  that  Section  9  of  the  Federal  Trade  Commission  Act  is 
new  substantive  law  and  would  greatly  limit  the  Commission's  jurisdic- 
tion Under  such  a  construction  it  is  highly  probable  that  such  unfair 
methods  of  competition  as  commercial  bribery,  false  and  misleading  adver- 
tising, passing  off,  threats  of  patent  infringement  suits,  suits  not  made  in 
good  faith  and  scores  of  other  practices  could  never  be  reached  by  the 
Commission.  Thus,  a  large  portion  of  the  valuable  work  which  this  body 
is  doing  would  undoubtedly  be  complettly  lost.  It  is  gratifying  to  note 
that  the  Commission  has  refused  thus  to  limit  its  jurisdiction  and  has 
already  proceeded  in  cases  where  the  acts  complained  against  could,  by 
no  possibility,  be  construed  as  falling  within  the  scope  of  the  Harlan  and 
McCandless  construction.  {Cf.  list  of  proceedings  instituted  by  the  Com- 
mission contained  in  the  Appendices  to  the  Annual  Report  of  the  Com- 
mission June  30,  1918.)  For  further  discussion  and  criticism  of  this  con- 
struction cf.  W.  H.  S.  Stevens,  Unfair  Competition,  University  of  Chicago 
Press,  1917,  note  to  pp.  235-42. 

The  second  construction  of  the  meaning  of  the  term  under  discussion 
is  the  view  that  it  includes  not  only  the  practices  embraced  in  the  above 
construction,  but  also  those  which  would  be  comprehended  within  the 
old  common  law  interpretation  of  unfair  competition.  It  is  the  conten- 
tion of  the  members  of  the  legal  profession  holding  this  theory  that  the 
jurisdiction  of  the  Commission  is  confined  to  cases  belonging  to  either 
one  or  both  of  these  two  groups.  Good  examples  of  this  legal  view  can 
be  found  in  the  briefs  of  the  attorneys  for  the  appellants  in  the  cases  of 
Sears  Roebuck  &  Company  v.  the  Federal  Trade  Commission,  and  Warren 
Jones  &  Gratz  v.  the  Federal  Trade  Commission  now  on  appeal  in  the 
Circuit  Courts  of  Appeal.  While  this  interpretation  is  undoubtedly  more 
liberal  than  that  first  mentioned,  it  is  altogether  too  narrow,  as  any  care- 
ful perusal  of  the  debates  on  the  Federal  Trade  Commission  Act  will 
readily  reveal.  This  is  not  the  place  to  rebut  this  construction,  but  an 
adequate  and  convincing  refutation  of  it  will  be  found  in  the  Commis- 
sion's briefs  in  the  same  cases.  (Cf.  in  this  connection  W.  H.  S.  Stevens' 
"The  Advantages  of  Preventing  Unfair  Competition  through  an  Adminis- 
trative Body,"  The  Annals  of  the  American  Academy  of  Political  and 
Social  Science,  March,  1919.) 

3  "Regular"  apparently  meant,  under  the  Cudahy  Packing  Company's 
system,  a  jobber  doing  an  exclusively  wholesale  and  jobbing  business  ac- 
cording to  ordinary  wholesale  and  jobbing  methods. 
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wholesalers,  but  also  to  a  limited  extent  through  certain  other 
dealers,  including  some  co-operative  and  mail  order  jobbing  and 
wholesale  houses,  the  Atlantic  and  Pacific  Tea  Company,  and  cer- 
tain other  retail  chains.  Such  dealers  were  designated  and  known 
as  "Distributing  Agents,"  and  were  sold  Old  Dutch  Cleanser  at  a 
certain  scale  of  prices  known  as  "Distributing  Agents'  Prices." 
All  concerns  other  than  those  thus  classified  and  designated  as 
"Distributing  Agents"  were  sold  only  at  another  and  higher  scale 
of  prices  for  the  same  quantities  of  goods.  These  latter  prices 
were  known  as  "General  Sales  List  Prices"  and  were  the  same  as 
those  at  which  the  aforesaid  "Distributing  Agents"  were  sup- 
posed to  resell  to  dealers.4  With  one  or  two  possible  exceptions 
the  Company  seems  to  have  made  little  or  no  effort  to  control 
retailers'  prices  to  consumers  and  to  have  confined  its  endeavors 
almost  exclusively  to  securing  the  maintenance  of  resale  prices 
by  jobbers  and  wholesale  dealers. 

The  methods  employed  by  the  Company  to  secure  the  main- 
tenance of  the  General  Sales  List  or  resale  prices  by  its  Distrib- 
uting Agents  may  be  briefly  summarized  as  follows : 

1.  Repeatedly  setting  out  in  its  Distributing  Agents'  price 
lists  its  resale  prices  and  stating  that  Distributing  Agents  must 
conform  to  the  selling  policy  of  the  Cudahy  Packing  Company. 

2.  Repeatedly  withdrawing  as  its  Distributing  Agents,  jobbers, 
wholesalers  and  other  dealers  failing  to  resell  at  the  designated 
General  Sales  List  or  resale  prices  and  quoting  and  in  some  in- 
stances selling  concerns  thus  withdrawn  at  General  Sales  List 
prices. 

3.  Repeatedly  reinstating  jobbers  and  dealers  withdrawn  as 
Distributing  Agents  as  above.  In  some  cases  this  was  done  upon 
the  basis  of  letters  of  offenders,  either  specifically  stating  that 
they  would  agree  to  maintain  the  General  Sales  List  prices  or 
that  they  understood  the  selling  policy  of  the  Cudahy  Packing 
Company  and  would  act  in  harmony  therewith.  In  other  cases 
the  reinstatement  was  made  as  a  result  of  reports  of  salesmen  to 
the  effect  that  they  had  explained  the  Company's  selling  policy  to 
the  offending  price  cutter,  and  that  he  was  in  harmony  therewith 
and  would  conform  thereto. 

4  Par.  3,  Findings  as  to  the  Facts,  Federal  Trade  Commission  v.  Cud- 
ahy Packing  Company. 
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4.  Requiring  its  salesmen  to  investigate  applications  for  Dis- 
tributing Agents'  terms  and  to  report  to  the  Home  Office  as  to 
whether  the  applicants  understood  and  were  in  harmony  with  the 
respondent's  selling  policy. 

5.  By  occasionally  refusing  to  sell  to  dealers  who  had  failed 
to  resell  at  general  sales  list  prices.5 

In  holding  the  Cudahy  resale  price  maintenance  plan  and 
policy  to  be  in  violation  of  Section  5  of  the  Federal  Trade  Com- 
mission Act,  the  Commission  has  apparently  adopted  the  view  that 
the  resale  price  system  is  unfair  with  reference  to  three  different 
groups  in  the  community : 

(1)  To  the  relatively  lower  cost  and  more  efficient  jobbers 
competing  with  or  attempting  to  compete  with  the  relatively 
higher  cost  and  less  efficient  jobbers. 

(2)  To  non-price  maintaining  manufacturers  competing  and 
attempting  to  compete  with  the  Cudahy  Packing  Company  in  the 
sale  of  powdered  cleansers  in  competition  with  the  price  main- 
tained Old  Dutch  Cleanser. 

(3)  To  consumers  and  the  public  generally. 

These  three  propositions  will  be  treated  in  the  order  indicated. 

1.    Unfairness  of  Price  Maintenance  to  Efficient  Jobbers. 

In  order  to  analyze  the  unfairness  to  jobbers  which  is  involved 
in  resale  price  maintenance,  it  is  necessary  to  consider  briefly  the 
relation  of  this  plan  of  marketing  or  distribution  to  fair  competi- 
tion between  or  among  jobbers.  Fair  competition,  as  has  else- 
where been  set  out  by  the  writer,6  signifies  a  competition  of  pro- 
ductive or  selling  efficiency.  In  this  case  we  are  concerned  pri- 
marily with  the  latter,  and  inquiry  may  therefore  be  made  as  to 
what  constitues  a  competition  of  selling  efficiency.  To  this  ques- 
tion it  may  be  replied  that  fair  competition  is  a  competition  in  the 
quality  of  the  goods,  in  their  prices,  and  in  the  incidental  service 
rendered  by  the  seller.  The  demands  of  the  buying  public  with 
reference  to  these  factors,  i.  e.,  prices,  quality  and  service  vary 
widely,  not  only  with  the  purchasing  power  of  the  various  indi- 
viduals making  up  or  composing  the  group  or  community,  but  also 
with  other  economic  conditions,  as  well  as  social  factors  which 

5  Cf.  Par.  6,  Findings. 

6  Cf.  W.  H.  S.  Stevens,  Unfair  Competition. 
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affect  both  the  individual  and  the  group.  As  a  result  one  person 
prefers  a  somewhat  lower  quality  of  goods  than  another,  pro- 
vided he  can  obtain  thereby  a  somewhat  lower  price.  Another 
prefers  good  style  to  good  quality.  Some  buyers  pay  cash  either 
customarily  or  from  force  of  necessity.  Others  demand  and  in- 
sist upon  credit.  One  purchaser  desires  premiums  which  do  not 
interest  others,  while  many  demand  deliveries  of  even  the  smallest 
packages — of  purchases  which  other  buyers  are  content  to  carry 
home,  etc.  As  a  result  of  these  and  numerous  other  wide  diver- 
gencies in  the  demands  of  the  consuming  public,  different  types 
of  sellers  and  differences  in  methods  of  selling  develop  in  an  effort 
to  supply  human  wants  more  adequately  and  satisfactorily.  Con- 
sequently, there  arise  large  stores  and  small  stores ;  cash  stores 
and  credit  stores ;  stores  with  delivery  service,  stores  without ; 
stores  giving  premiums  and  stores  which  do  not ;  stores  carrying 
high-grade  merchandise  and  stores  carrying  low ;  stores  in  cen- 
ral  high-rent  locations  and  stores  in  neighborhood  and  low-rent 
sections ;  and  so  on  ad  infinitum.  All  of  these  factors  bring  about 
differences  in  costs  of  selling,  while  numerous  other  elements,  such 
as  volume  of  business,  rate  of  turnover,  etc.,  also  vitally  affect 
the  cost  factor.  Thus,  great  divergencies  in  costs  appear  not  only 
as  between  sellers  of  different  lines  and  between  different  methods 
of  selling,  but  also  as  between  the  sellers  of  the  same  lines  utiliz- 
ing identical,  or  similar  selling  methods. 

In  the  case  now  under  discussion,  the  Commission  introduced 
evidence  to  develop  the  differences  above  mentioned.  On  the 
basis  of  this  evidence  it  found  that  the  costs  of  grocery  jobbers 
selling  by  mail  were,  in  some  instances,  as  low  as  4*/2%, 
expressed  in  the  form  of  a  percentage  of  the  cost  of 
the  goods  to  the  jobber,  and  that  the  costs  of  co-oper- 
ative jobbing  and  wholesale  concerns  were,  in  some  cases, 
as  low  as  3  to  3y2%,  computed  on  the  basis  of  a  percent- 
age of  the  selling  price.  It  also  was  found  that  the  costs  of 
grocery  jobbers  and  wholesalers  selling  according  to  customary 
jobbing  methods  ranged  from  6.3%  to  10.71%  on  net  sales  and 
that  the  predominant,  typical  and  most  frequent  figure,  and  the 
one  around  which  the  figures  of  all  wholesalers  centered  was 
8%.  Furthermore,  the  gross  profits  of  such  concerns  were  found 
by  the  Commission  to  vary  all  the  way  from  7.7%  to  17.2%  on 
sales,  the  majority  of  cases  being  between  10.5%  and  13.4%,  while 
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the  variations  in  stock  turn  ranged  all  the  way  from  one  to  twelve 
times  a  year.7 

Inevitably  in  the  course  of  competition  among  wholesalers 
with  such  varying  costs  certain  inefficient  concerns  will  ultimately 
be  forced  to  discontinue  business.  This  result,  however,  is  merely 
a  case  of  the  survival  of  the  fittest  and  occurs  not  through  unfair 
but  through  fair  competition.  While  theoretically  perhaps,  a 
wholesale  selling  organization  might  be  so  highly  efficient  that 
over  a  period  of  time  it  would  be  possible  for  it  to  destroy  all  of 
its  competitors  and  obtain  a  monopoly,  there  would  still 
be  nothing  unfair  to  competitors  in  the  process  by  which  this 
monopoly,  based  upon  selling  efficiency,  evolved,  even  though  a 
violation  of  the  Sherman  Act  wjere  possibly  involved.  The 
monopoly  in  such  a  case  would  be  obtained  not  as  a  result  of 
unfair  but  of  fair  competition, — that  is,  through  a  competition  of 
wholesale  selling  efficiency  in  which  one  concern  would  so  far  out- 
strip its  competitors  as  practically  to  destroy  the  business  of 
the  others. 

While  it  may  well  be  absurd  to  assume  that  a  competition  of 
efficiency  among  distributive  selling  units  will  ever  result  in  a 
selling  monopoly  through  any  such  process  of  destruction  as  that 
indicated  above,  it  is  none  the  less  through  the  eliminative  pro- 
cesses of  fair  competition  that  society  has  elected  (through  its 
acceptance  of  the  principle  of  competition)  to  decide  what  form 
or  forms  of  sellers  are  best  equipped  to  supply  its  numerous  wants 
as  well  as  how  many  of  such  sellers  it  requires  for  this  purpose. 
That  any  one  seller  or  type  of  sellers  prospers  or  not,  is,  in  the 
last  analysis,  the  result  of  the  demand  of  the  consuming  public 
for  that  which  such  seller  or  form  of  sellers  has  to  offer,  be  it  in 
quality  or  in  service  or  in  price ;  and  fundamentally  this  in  turn 
is  conditioned  by  their  relative  efficiency  in  supplying  society's 
wants  in  these  respects. 

Whether  or  not  the  survival-of-the-fittest  process  of  fair  com- 
petition be  a  just  and  sound  rule  for  society  to  follow  is  not  a 
matter  which  requires  any  discussion  The  will  of  society,  as 
expressed  in  the  law,  is  that  there  shall  be  fair  competition,  and 


7  Cf.  Par.  12,  Findings.  These  latter  figures  were  those  contained  in 
the  study  made  by  the  Harvard  Graduate  School  of  Business  Administra- 
tion on  Grocery  Wholesale  Costs  and  Profits,  which  study  was  introduced 
as  a  part  of  the  Commission's  evidence.  The  Commission  also  found, 
based  on  the  same  figures,  that  some  of  these  concerns  had  interest 
charges  which  ranged  from  .4%  to  3.03%  on  net  sales,  and  that  the  pre- 
dominant figure  was  1.5%. 
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fair  competition  in  selling,  as  it  has  been  attempted  to  show,  sig- 
nifies not  only  competition  in  quality  and  service  but  also  com- 
petition in  price.  From  this  it  follows  that  there  must  be  no  inter- 
ference with  the  free  play  of  the  efficiency  of  various  sellers  in  any 
one  or  all  of  these  respects,  and  it  is  the  function  of  the  Federal 
Trade  Commission  to  see  that  no  such,  interference  occurs. 

Inquiry,  therefore,  may  next  be  directed  to  the  effects  of  the 
policy  of  resale  price  maintenance  upon  fair  competition  or  upon 
a  competition  of  distributive  selling  efficiency. 

The  inescapable  facts  with  reference  to  goods  upon  which  the 
attempt  is  usually  made  to  maintain  prices  are  that  these  goods 
are  sold  and  that  when  sold  they  are  no  longer  the  property  of  the 
manufacturer.  The  distributors  into  whose  hands  these  goods  find 
their  way  are  in  competition  with  one  another  and,  as  set  forth 
above,  there  is  certainly  nothing  in  the  theory  of  fair  competition 
which  precludes  such  organizations  from  competing  with  another 
in  the  matter  of  prices  as  well  as  in  the  matter  of  service  and 
quality.  Practically  indeed,  as  previously  stated,  their  existence 
is  justified  only  by  reason  of  the  fact  that  they  serve  the  public 
by  means  of  competition  in  all  of  these  three  particulars,  succeed- 
ing or  failing  according  as  their  selling  efficiency  enables  them  to 
meet  the  demands  of  the  consuming  public  in  these  respects. 
If,  following  this  theory,  resale  price  maintenance  is  not  permit- 
ted, the  result  is  to  bring  the  different  forms  of  selling,  the  dif- 
ferent types  of  sellers  and  efficient  and  inefficient  jobbers  into 
competition  with  one  another  with  the  result  that  profits  in  accord- 
ance with  the  law  of  competition  tend  to  be  eliminated  and  the 
less  efficient  sellers  and  less  desired  forms  of  selling  tend  to  dis- 
appear. If,  on  the  other  hand,  a  resale  price  system  can  be  in- 
stalled and  successfully  enforced,  the  normal  operation  of  the 
principle  of  competition,  at  least  as  far  as  the  prices  of  dealers 
are  concerned,  is  arrested  because  all  are  required  to  resell  at 
the  same  price. 

Moreover,  if  the  manufacturer  is  to  sell  his  goods  on  the 
basis  of  a  fixed  resale  price,  there  is  an  excellent  reason  why  he 
should  allow  a  large  profit  margin  to  the  dealer.  The  value  of 
goods  sold  to  consumers  is  in  more  or  less  direct  proportion  to 
the  extent  to  which  a  manufacturer  is  able  to  obtain  dealer  dis- 
tribution. The  wider  the  profit  margin  to  the  dealer,  the  more 
readily  will  dealers,  other  things  being  equal,  handle  the  goods 
and  the  greater  the  possibility  of  a  wide  distribution,  provided 
always  that  the  manufacturer  sees  to  it  that  the  resale  price  is 
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rigidly  maintained.  In  any  case  it  is  practically  inevitable  that  the 
minimum  gross  profit  margin  allowed  .by  the  manufacturer  will 
at  least  be  sufficient  to  cover  the  cost  of  a  considerable  proportion 
of  the  relatively  higher  cost  and  less  efficient  establishments,  and 
allow  such  distributors  a  net  profit. 

The  gross  profit  margins  allowed  by  the  Cudahy  Packing  Com- 
pany on  Old  Dutch  Cleanser  varied  from  11.1%  to  13.9%  on  the 
resale  prices  fixed  by  the  respondent  for  sales  of  less  than  five 
cases, — the  difference  being  dependent  on  the  quantity  bought  by 
the  jobber.  This  compares  with  the  above  costs  found  for  job- 
bing establishments  by  the  Commission  of  4^2%  in  the  case  of 
mail  order  concerns,  3  to  3j^>%  in  the  case  of  co-operative  con- 
cerns, and  6.3%  to  10.71%  for  concerns  selling  according  to  cus- 
tomary jobbing  methods.  As  the  great  majority  of  wholesalers' 
sales  to  retailers  were  found  to  be  for  lots  of  less  than  five  cases, 
it  thus  appears  that  the  minimum  gross  profit  margin  provided  by 
the  Cudahy  Packing  Company's  plan  would  allow  at  least  some 
net  profit  to  the  least  efficient  jobbing  concern  as  found  by  the 
Commission.8 

It  is  upon  the  basis  of  the  aforesaid  theory  and  facts,  appar- 
ently, that  the  Commission  found  that  the  dealers'  gross  margins 
allowed  by  the  Cudahy  Packing  Company  were  greater  than  were 
necessary  to  enable  many  low-cost  and  efficient  jobbers  to  sell  and 
make  a  profit,  and  that  this  adjustment  was  made  in  order  to 
secure  a  large  number  of  dealers  to  handle  its  product  ;9  and  fur- 
ther, that  the  policy  of  resale  price  maintenance  and  the  methods 
used  to  enforce  it  were  therefore  unfair  to  the  relatively  lower  cost 
and  more  efficient  jobbers,  or  in  the  language  of  the  findings  of 
fact  that  "the  effect  of  this  system  has  been  and  is  ...  to  eliminate 
competition  in  prices  among  jobbers  and  wholesalers  handling 
Old  Dutch  Cleanser,  thereby  interfering  with  many  such  jobbers 
and  other  wholesalers  and  especially  the  relatively  lower  cost  and 
more  efficient  establishments  in  their  sales  of  such  cleanser  at 
such  prices  as  they  may  deem  adequate  and  as  are  warranted  by 
their  costs,  selling  efficiency,  and  existing  trade  conditions."10 

In  other  words,  the  policy  of  price  maintenance  employed  by 
the  Cudahy  Packing  Company  and  the  methods  above  set  out 

8  Par.  13,  Findings.  It  deserves  to  be  pointed  out  in  this  connection 
that  a  large  proportion  of  the  business  of  the  jobbers  of  Old  Dutch 
Cleanser  is  made  up  of  so-called  turnover  orders  solicited  by  the  Cudahy 
Packing  Company's  force  of  specialty  salesmen. 

9  Par.  14,  Findings. 

10  Par.  16,  Findings.     Italics  the  writer's. 
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which  were  used  to  enforce  and  render  it  effective  are  found  to 
be  unfair  so  far  as  jobbers  are  concerned,  not  primarily  because 
of  the  elimination  of  competition,  but  because  of  its  elimination 
in  a  particular  manner,  i.  e.,  by  preventing  the  relatively  efficient 
distributors  from  selling  with  reference  to  their  costs  and  effi- 
ciency, and  thereby  protecting  the  relatively  less  efficient  estab- 
lishments against  their  competition.  Thus  the  relatively  lower 
cost  and  more  efficient  are  prevented  from  expanding  and  devel- 
oping their  business  to  the  extent  that  would  be  warranted  by  their 
costs  and  efficiency  in  competition  with  the  costs  and  efficiencies  of 
other  dealers,  and  in  the  absence  of  the  price  maintenance  policy. 
Wherefore  it  follows  that  the  system  operates  unfairly  to  such 
relatively  lower  cost  and  more  efficient  organizations. 

On  any  theory  of  competition  efficient  dealers  are  entitled  to 
give,  and  many  of  them  under  the  pressure  of  competition  un- 
doubtedly will  give  to  the  consuming  public  the  benefit  of  their 
efficiency  in  the  form  of  lower  prices ;  and  the  public  on  the  same 
theory  is  entitled  to  and  should  receive  the  lower  prices  resulting 
from  this  competition.  If  efficient  jobbers  are  to  be  discriminated 
against  or  refused  goods  because  of  the  fact  that  they  compete 
in  prices,  it  is  obvious  not  only  that  the  dealer  is  limited  in  his 
right  to  compete  on  the  basis  of  his  relative  efficiency  and  that 
the  public  is  deprived  of  the  benefits  of  price  competition,  but  it 
is  also  clear  that  the  entire  law  of  fair  competition  is  set  at  naught 
by  the  establishment  and  enforcement  of  the  resale  price  system, 
and  that  this  principle,  adopted  and  established  by  society,  is 
nullified  at  the  will  of  the  manufacturer  in  co-operation  with  and 
to  the  advantage  and  for  the  protection  of  the  relatively  higher 
cost  and  less  efficient  jobbing  organizations. 

Since  the  manufacturer  is  the  one  who  adopts  and  puts  into 
effect  the  resale  price  plan  and  the  method  used  to  enforce  the 
same ;  since,  moreover,  the  manufacturer  is  not  competing  di- 
rectly with  the  dealer  and  the  two  are  not  therefore  in  the  same 
plane  of  competition,  it  may  logically  be  inquired  as  to  how  these 
acts  can  be  regarded  as  methods  of  competition  unfair  to  dis- 
tributors. The  answer  is  not  difficult.  Resale  price  maintenance 
is  in  essence  a  plan  or  scheme  related  to  the  distribution  of  the 
goods  of  the  manufacturer.  This  individual  may,  of  course, 
distribute  in  any  way  he  sees  fit  (at  least  theoretically).  He  may 
sell  direct  to  the  consumer  or  retailer,  or  through  bona  fide  agents, 
etc.;  or,  again,  he  may  elect  to  sell  his  goods  to  wholesalers  who  in 
turn  resell  to  retailers,  and  these  again  to  consumers.     The  last 
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mentioned  is  the  most  commonly  used  plan  and  probably  the 
great  bulk  of  the  business  of  the  country  is  at  the  present  day 
conducted  in  this  fashion.  Essentially,  however,  the  manufac- 
turer-wholesaler-retailer chain  is  a  unit  insofar  as  the  marketing 
of  the  product  is  concerned,  and  both  wholesalers  and  retailers 
are  integral  parts  of  this  system  of  distribution,  even  under  ordi- 
nary conditions. 

When  resale  price  maintenance  is  undertaken,  it  can  only  be 
carried  out  through  the  united  efforts  and  co-operation  of  whole- 
salers and  retailers  composing  the  distribution  chain.  These  must 
act  in  harmony  with  the  plan  and  also  with  one  another,  all  agree- 
ing, either  tacitly  or  otherwise,  to  sell  only  at  certain  prices  named 
by  the  manufacturer,  and  thereby  becoming,  in  addition  to  in- 
tegral parts  of  the  marketing  chain,  parties  to  and  participants 
in  the  resale  price  plan.  Moreover,  it  is  clear  that  no  scheme 
of  resale  price  maintenance  can  be  a  success  or  can  even  be 
reasonably  workable  unless  the  resale  prices  fixed  thereby  are  en- 
forced. If  one  or  more  of  the  distributors,  party  to  the  plan,  cuts 
the  prices  fixed,  almost  certainly  other  distributors  also  will  fol- 
low in  the  price  cutting.  No  distributor,  therefore,  would  become 
either  tacitly  or  otherwise  a  party  to  any  plan  or  scheme  of  price 
maintenance  did  he  not  believe  that  the  prices  which  he  directly 
or  indirectly  consents  to  maintain  would  also  be  maintained  by 
others,  because  unless  this  were  the  case  it  would  not  be  either 
profitable  or  practicable  for  him  to  do  so. 

Generally  speaking,  there  are  only  two  ways  of  enforcing  a 
resale-price-maintenance  scheme:  (1)  By  making  a  discrimina- 
tion in  the  form  of  a  discount,  bonus,  or  service  of  some  sort, 
either  directly  or  indirectly,  in  return  for  such  maintenance,  or 
(2)  by  cutting  off  distributors  from  their  supply  of  goods  when 
such  distributors  cut  the  established  price. 

Assuming  that  certain  wholesalers  were  to  write  to  a  manu- 
facturer requesting  that  another  wholesaler  be  refused  goods 
because  he  had  cut  the  resale  price,  and  that  the  goods  are  after- 
wards refused  that  party  or  sold  him  at  a  discriminatory  price, 
it  will  hardlv  be  denied  that  such  action  and  the  resulting  dis- 
crimination or  refusal  to  sell  are  to  be  construed  as  unfair  meth- 
ods of  competition  as  against  the  price  cutter.  But  in  essence 
this  situation  does  not  differ  from  the  case  of  discriminations  or 
refusals  to  sell  where  no  such  evidence  of  direct  action  on  the 
part  of  concerns  in  the  same  competitive  plane  as  the  price  cutter 
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appears.11  By  the  very  nature  of  the  scheme,  those  maintaining 
the  prices  provided  for  by  the  resale  plan  thereby  consent  not 
only  to  the  scheme  itself  but  also  to  such  methods  as  may  be  used 
by  the  manufacturer  to  enforce  it.  Since  the  price  cannot  be 
maintained  without  the  co-operation  of  the  great  bulk  of  the  dis- 
tributors, and  since  some  method  or  methods  must  be  used  to  hold 
these  in  line,  it  follows  that  distributors  must  either  expressly 
or  impliedly  consent  to  or  concur  in  the  methods  used  to  enforce 
the  scheme  whether  they  be  in  the  nature  of  discriminations  in 
favor  of  these  maintaining  the  resale  prices  or  refusals  to  sell 
to  those  failing  so  to  do.  In  other  words,  the  mere  fact  that  the 
great  bulk  of  distributors  consistently  maintain  the  prices  fixed  by 
the  manufacturer  causes  them  to  become  parties  not  only  to  the 
resale  price  scheme  but  also  to  the  methods  which  may  be  used  to 
enforce  it.  Therefore,  whenever  the  manufacturer  discriminates 
or  refuses  to  sell  in  connection  with  enforcing  the  price  mainten- 
ance plan,  such  action  is  to  all  intents  and  purposes  a  method  to 
which  the  distributors  maintaining  prices  are  parties,  and  in 
which  they,  either  actively  or  passively,  co-operate.  Wherefore, 
if  follows  that  resale  price  maintenance  and  the  ordinary  methods 
of  enforcement  used  in  connection  therewith  are  methods  of  com- 
petition among  jobbers,  and  that  they  are  unfair  because,  as  stated 
in  detail  above,  they  handicap  and  interfere  with  the  selling  effi- 
ciency of  the  relatively  lower  cost  and  more  efficient  distributors. 
In  other  words,  it  is  probably  impossible  under  any  price  main- 
tenance scheme  to  dissociate  the  plan  and  its  methods  of  enforce- 
ment from  the  competition  existing  between  those  distributors 
who  maintain  prices  and  those  who  do  not  and  to  escape  the  fact 
that  no  such  plan  can  be  operated  without  either  the  agreement 
or  co-operation  of  such  price  maintaining  distributors  against 
non-price  maintaining  distributors. 

Concretely,  the  co-operation  of  the  price  maintaining  dealers 
with  the  price  maintaining  manufacturer  will  usually  take  either 
one  or  both  of  at  least  two  forms : 

(a)  Promises,  agreements  or  understandings,  tacit  or  other- 
wise, to  conform  to  the  plan  and  sell  at  such  resale  prices,  and 

11  In  the  writer's  belief  the  files  of  a  manufacturer  discriminating 
against  or  refusing  to  sell  concerns  failing  to  maintain  resale  prices,  will 
almost  without  exception  reveal  the  fact  that  distributors  have  complained. 
In  fact,  in  many  cases  it  is  undoubtedly  true  that  the  first  information  the 
manufacturer  has  of  price  cutting  comes  to  him  through  his  distributors. 
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actual  conformance  with  the  prices,  which  acts  may  perhaps  be 
termed  passive  co-operation. 

(b)  Assisting  in  the  operation  of  the  plan  by  reporting  price 
cutting  and  price  cutters  either  to  the  head  office  of  the  manufac- 
turer or  to  his  salesmen  and  requesting  investigation,  which  co- 
operation may  be  termed  active  co-operation. 

Both  phases  of  this  co-operation  are  well  illustrated  in  the 
Old  Dutch  Cleanser  case.  The  Commission  found,  as  set  out 
above,  under  the  enumeration  of  methods  of  enforcement,  that 
dealers  withdrawn  as  Distributing  Agents  for  failure  to  main- 
tain prices  were  restored  on  the  basis  of  letters  either  agreeing 
to  maintain  prices  or  stating  that  they  understood  the  Cudahy 
selling  policy  and  would  act  in  harmony  therewith,  and  in 
other  cases  upon  the  basis  of  salesmen's  reports  of  interviews 
with  such  withdrawn  Distributing  Agents  to  the  effect  that  the 
selling  policy  having  been  explained  to  them,  the  dealers  were 
in  harmony  therewith  and  would  conform  thereto.  It  also  was 
found  that  new  dealers  were  added  to  its  list  of  Distributing 
Agents  from  time  to  time  upon  similar  basis  to  those  upon  which 
reinstatements  were  made. 

In  the  way  of  active  co-operation  the  Commission  found,  and 
the  record  showed,  that  grocery  jobbers  and  wholesalers  repeat- 
edly reported  price  cutting  in  their  respective  localities  and  that 
in  many  instances  they  reported  specifically  the  names  of  the 
price  cutters;12  and  further,  that  the  Cudahy  Packing  Company 
marked  its  cases  with  a  series  of  key  numbers  or  symbols  through 
which  price  cutters,  either  reported  in  this  fashion  or  through  its 
own  salesmen,  were  traced  and  their  identity  ascertained,13  where- 
upon such  price  cutters  were  withdrawn  as  Distributing  Agents. 

In  the  judgment  of  the  writer  it  may  be  laid  down  as  a  funda- 
mental principle  that  resale  price  maintenance  is  impracticable 
without  some  agreement  and  co-operation  on  the  part  of  the  dis- 
tributors and  that  so  long  as  this  remains  true  it  must  remain 
equally  true  that  such  a  scheme  is  an  unfair  method  of  competi- 
tion against  the  relatively  lower  cost  and  more  efficient  distrib- 
utors. 


12  Par.  11,  Findings. 

13  Par.  9,  Findings. 
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2.     Unfairness  of  Price  Maintenance  to  Competing  and 
Non-price  Maintaining  Manufacturers. 

As  is  well  known,  many  manufacturers  favor  a  policy  of  resale 
price  maintenance.     The  primary  reasons  for  this  attitude  on  the 
part  of  the  manufacturer  will  be  found  to  lie  in  his  numerous 
problems  in  connection  with  the  distribution  of  his  products.    The 
intelligent  manufacturer  determines  the  price  of  his  goods  not  only 
with    reference    to    obtaining    a    profit    for    himself    but    also 
with  reference  to  allowing  such  margins  of  profit  as  will  interest 
both  the  wholesaler  and  the  retailer  in  pushing  the  goods.    When 
the  price  is  cut  by  a  wholesale  or  retail  organization  the  tendency 
of  this  price  cutting  is  to  force  other  wholesale  or  retail  organ- 
izations to  do  likewise.     As  a  result,  numerous  wholesale  or  retail 
distributors  or  both  soon  find  themselves  handling  a  line  which 
yields  either  a  low  profit  margin  or  else  a  lower  profit  margin 
than  the  average.     The  distributor  thereupon  goes  to  the  manu- 
facturer with  the  statement  that  the  latter  must  allow  him  larger 
discounts  or  else  it  will  be  necessary  for  him  to  discontinue  that 
line.    This  places  the  manufacturer  upon  the  horns  of  a  dilemma. 
If  he  refuses  to  increase  the  dealer  margins  he  will  lose  distribu- 
tion  because   the   distributor  not   infrequently  makes  good  his 
threat  and  ceases  either  temporarily  or  permanently  to  handle  the 
manufacturer's  goods,  substituting  some  competing  line  therefor 
(either  price  maintained  or  non-price  maintained  and  probably 
the  former,  if  available).    If,  on  the  other  hand,  he  increases  the 
dealer's  margin,  he  cuts  into  his  own  profits.     Moreover,  it  is 
also  true  that  any  increase  in  the  dealer's  margin  necessarily  leads 
to  further  price  cutting.14     Closely  connected  with  this  problem 
in  the  mind  of  the  manufacturer  is  the  question  of  the  effect  of 
price  cutting  upon  the  consumer  valuation  of  the  article  sold, 
since  this  valuation  tends  to  a  considerable  extent  to  become 
associated  in  the  mind  of  the  purchaser  with  its  price.     The  man- 

14  This  indirect  effect  of  dealer  competition  upon  manufacturers'  prices 
is  too  frequently  neglected  by  students  of  resale  price  maintenance.  The 
free  competition  of  dealers  results  inevitably  in  cut  prices.  This  in  turn 
exercises  a  strong  pressure  upon  the  manufacturer  for  increased  mar- 
gins, especially  from  the  higher  cost  establishments.  Such  increased  mar- 
gins, if  allowed,  would  in  turn  furnish  the  basis  for  still  further  price  cut- 
ting, especially  by  the  more  efficient  dealer  concerns.  To  what  extent  this 
may  be  offset  by  forcing  dealer  or  consumer  distribution  through  adver- 
tising, it  is  difficult  to  estimate.  Regardless  of  this  fact,  it  is  thought  that 
altogether  too  little  attention  and  study  has  been  devoted  to  the  effect  of 
dealer  competition  upon  manufacturers'  selling  prices  and  dealers'  mar- 
gins and  the  consequent  effect  upon  prices  to  consumers.  Cf.  infra  under 
Unfairness  to  the  Public. 
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ufacturer  not  unnaturally  fears  that  the  sale  of  his  article  at  a 
cut  price  by  price  cutting  organizations  may  lower  the  esteem 
in  which  it  is  held  by  the  public  which  will  thereupon  refuse  to 
buy  it,  except  at  the  price  at  which  it  is  sold  by  the  heavy  price 
cutters.  In  order  to  sell  his  product,  however,  the  manufacturer 
must  have  hundreds  and,  in  some  cases,  thousands  of  distribution 
outlets  and  only  a  relatively  few  among  the  total  of  such  dis- 
tributors can  perhaps  afford  to  sell  at  very  low  prices.  Although 
if  the  price  is  severely  cut  manufacturer's  sales  through  the  price 
cutting  concerns  may  greatly  increase,  those  through  non-price 
cutting  distributors  might  greatly  decline,  so  that  the  net  result 
may  be  a  very  considerable  decline  in  total  consumption  and  in 
consumer  patronage. 

There  are,  therefore,  it  appears,  sound  business  reasons  in 
favor  of  the  adoption  of  a  price  maintenance  policy  by  the  manu- 
facturer. Superficially,  at  least,  it  might  be  argued  that  in  view 
of  this  fact  no  unfair  competition  is  involved  in  the  use  of  such 
a  policy  by  the  manufacturer.  Such  an  argument,  however, 
would  fail  to  take  into  account  the  attitude  of  the  distributor, 
already  set  out,  toward  price  maintenance  and  the  inevitable 
results  of  this  attitude  upon  the  non-price  maintaining  manufac- 
turer. 

Such  evidence  as  can  readily  be  accumulated  clearly  points  to 
the  fact  that  the  great  bulk  of  the  wholesale  and  retail  trade  of 
the  United  States  tends  to  favor  resale  price  maintenance.  In  a 
statement  issued  by  Edmund  Whittier,  Secretary  of  the  American 
Fair  Trade  League,  on  June  27,  1916,  it  is  asserted  that  "the 
facts  are,  as  every  well-posted  person  knows,  that  every  national 
organization  of  retailers,  large  and  small,  with  one  exception  *  *  * 
and  hundreds  of  state  and  local  retail  organizations  have  indorsed 
the  Stephens  Bill."15 

Mr.  Whittier  is  also  on  record  as  stating  that  the  American 
Fair  Trade  League  "at  the  close  of  the  *  *  *  fiscal  year  June  2, 
1915,  consisted  of  152  manufacturers  and  jobbing  members  and 
365  associate  contributing  retail  members  and  several  hundred 
thousand  non-contributing  retail  members."10 

The  referendum  of  the  Chamber  of  Commerce  of  the  United 

15  Daily  Trade  Record,  June  28,  1918.  The  American  Fair  Trade 
League,  as  is  well  known,  is  an  organization  whose  activities  are  very 
largely  directed  to  the  advocacy  and  support  of  resale  price  maintenance. 
The  Stephens  Bill  was  a  measure  legalizing  resale  price  maintenance. 

16  Open  letter  to  newspaper  publishers  by  E.  A.  Whittier,  New  York, 
September  1,  1915,  replying  to  Jason  Rogers,  Publisher,  New  York  Globe. 
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States  on  resale  price  maintenance  also  indicates  that  the  majority 
of  the  various  Boards  of  Trade  and  Chambers  of  Commerce 
which  voted  in  connection  with  that  referendum  are  supporters 
of  resale  price  maintenance.  Since  the  membership  of  these 
Boards  and  Chambers  is  probably  composed  largely  of  whole- 
salers and  retailers,  the  Chamber  of  Commerce  referendum  may, 
it  is  believed,  be  regarded  as  indicative  to  a  considerable  degree 
of  wholesale  and  retail  sentiment  upon  this  subject. 

Another  indication  of  the  attitude  of  the  average  retailer 
toward  price  maintenance  is  the  canvass  made  by  the  Kellogg 
Toasted  Corn  Flakes  Company  of  Battle  Creek,  Michigan,  for 
the  purpose  of  ascertaining  how  many  of  its  retail  distributors 
favored  a  policy  of  price  maintenance. 

The  result  of  this  canvass  is  reported  in  Printers'  Ink  by 
R.  O.  Eastman,  at  that  time  manager  for  Kellogg  Company,  and 
showed  that  out  of  1405  who  had  reported,  1397  or  99.44%  were 
in  favor  of  price  protection.16* 

Specifically,  in  the  Cudahy  Case,  dealer  advocacy  and  support 
of  resale  price  maintenance  was  proved  as  to  grocery  jobbers, 
and  made  the  basis  of  findings  of  fact  by  the  introduction  of  a 
series  of  letters  from  various  jobbers  to  the  effect  that  they  de- 
sired to  deal  with  the  respondent  on  account  of  its  policy  of  main- 
taining prices,  together  with  the  resolutions  of  grocery  jobbing 
and  wholesale  associations  endorsing  generally  price  maintained 
goods.17 

The  reasons  for  this  attitude  are  not  far  to  seek  and  they  are 
based  almost  entirely  upon  two  principles.  The  first  of  these 
already  indicated  above  in  the  comparison  of  costs,  and  gross 
profit  margins  on  Old  Dutch  Cleanser,  is  that  under  the  system 
of  price  maintenance  the  manufacturer  must,  in  order  to  obtain 
his  distribution,  adjust  his  margins  to  a  level  sufficiently  high  to 
permit  a  large  proportion  of  the  relatively  higher  cost  and  less 
efficient  jobbers  to  sell  and  make  a  profit.  The  second  principle 
is  that  whether  the  profit  margin  be  high  or  low  it  will  be  pro- 
tected by  the  manufacturer  so  that  no  distributor  will  be  able  to 
sell  below  another,  regardless  of  his  efficiency;  in  other  words, 
the  manufacturer  by  the  use  of  resale  price  maintenance  "endeav- 
ors to  protect  and  has  protected  the  relatively  higher  cost  and  less 
efficient  jobbers  and  other  wholesalers,  constituting  the  bulk  of 


16a  Printers'  Ink,  March  14,  1912,  p.  60. 
17  Par.  10,  Findings. 
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the  jobbing  and  wholesale  trade,  in  the  gross  profit  margins  fixed 
as  aforesaid  (by  resale  prices)  against  the  competition  of  rela- 
tively lower  cost  and  more  efficient  jobbers  and  other  whole- 
salers."18 

Whenever  a  particular  manufacturer  adopts  a  policy  of  resale 
price  maintenance  the  inevitable  result  thereof  is  to  cause  the 
goods  of  this  manufacturer  to  be  preferred  by  numerous  jobbers 
instead  of  the  similar  products  of  the  non-price  maintaining  man- 
ufacturer. This  does  not  necessarily  result  either  from  any 
superiority  in  the  quality  of  the  goods  themselves  or  from  the 
prices  at  which  they  are  sold  to  the  distributor.  As  a  matter 
of  fact  the  non-price  maintained  article  may  quite  conceivably  be 
of  better  quality  and  cost  the  distributor  less  money  than  the 
price  maintained  article.  None  the  less,  the  price  maintained 
article  will  probably  be  preferred  by  a  great  proportion  of  dis- 
tributors rather  than  the  non-price  maintained  article,  even  though 
the  latter  may  be  of  superior  quality  and  lower  price,  and  it  will 
be  handled  and  pushed  by  many  dealers  in  preference  to  the  afore- 
said non-price  maintained  article.  The  preference  of  the  dealer 
involved,  therefore,  is  not  based  upon  sound  economic  considera- 
tions, but  rests  solely  upon  the  prevention  of  competition  among 
distributors,  to  which  the  public,  as  set  forth  above,  is  entitled 
under  fair  competition.19 

Not  only  is  this  true,  but,  theoretically  at  least,  the  price  main- 
taining manufacturer  may  fix  an  exceedingly  high  dealer  margin, 
since  the  profit  margins  of  his  distributors  are  not  deter- 
mined by  the  competition  of  all  distributors,  as  society  in  adopt- 
ing the  competitive  principle,  intended  that  they  should  be.  In 
other  words,  not  only  must  the  non-price  maintaining  manufac- 
turer market  his  goods  in  the  face  of  the  preference  of  the  bulk 
of  the  trade  for  the  price  maintained  article,  but  he  frequently 
must  compete  in  obtaining  his  distribution  against  the  higher  dis- 
tributor profit  margins  on  the  price  maintained  goods  by  virtue 
of  the  fact  that  the  margins  and  prices  on  such  goods  are  main- 
tained, and  are  not  determined,  as  in  the  case  of  his  own  product, 
by  the  forces  of  distributor  competition. 

From  this  standpoint  it  is  not  difficult  to  agree  with  the  Com- 
mission that  the  effect  of  this  system  has  been  and  is : 


18  Par.  15,  Findings. 

19  For  the  further  development  of  the  point,  cf.  infra  under  Unfairness 
to  the  Public. 
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"To  secure  for  Respondent,  The  Cudahy  Pack- 
ing Company,  on  its  Old  Dutch  Cleanser,  the  trade 
of  jobbers  and  other  wholesalers  and  especially  the 
relatively  high  cost  and  more  inefficient  jobbers  and 
other  wholesalers,  constituting  the  bulk  of  the  job- 
bing and  wholesale  trade,  and  to  enlist  their  active 
support  and  co-operation  in  enlarging  the  sale  of  its 
price-maintained  cleanser,  to  the  prejudice  of  com- 
peting manufacturers  who  do  not  fix,  require,  or 
enforce  the  maintenance  of  resale  prices  upon  their 
cleansers,  thereby  protecting  such  jobbers  and  other 
wholesalers  against  the  price  competition  of  other 
jobbers  and  wholesalers  and  especially  the  relatively 
lower  cost  and  more  efficient  establishments ;"  and 

"To  tend  to  force  manufacturers  who  do  not  fix, 
require,  or  enforce  the  maintenance  of  resale  prices 
and  who  compete  with  respondent  in  the  sale  of 
powdered  cleansers,  also  to  inaugurate  and  enforce  a 
system  of  maintenance  of  resale  prices  upon  their 
powdered  cleansers,  in  order  to  offset  the  prefer- 
ence of  jobbers  and  other  wholesalers  for  respond- 
ent's price-maintained  cleanser  and  to  enable  man- 
ufacturers who  do  not  maintain  resale  prices  upon 
powdered  cleansers  to  compete  upon  more  equal 
terms  with  respondent."2" 


'20 


3.     Unfairness  of  Price  Maintenance  to  the  Consuming 

Public. 

If  the  considerations  or  reasons  for  regarding  resale  price 
maintenance  as  unfair  to  distributors  and  manufacturers  are 
sound,  it  may  be  argued  that  the  entire  plan  and  system  of  price 
maintenance  is  also  unfair  to  the  public,  in  that  consumers  are 
thereby  forced  to  pay  a  price  for  the  goods  that  is  not  determined 
by  competition  among  the  distributors.  It  is  all  very  well  to 
assert,  as  do  many  of  the  proponents  of  price  maintenance,  that 
the  competition  of  the  various  manufacturers  will  prevent  any 
injustice  or  unfairness  to  the  public  and  that  such  competition 
will  prevent  any  manufacturer  from  fixing  too  high  prices  to  the 
consumer,  and  incidentally,  in  so  doing,  from  giving  the  dealer 
too  large  a  profit  margin.  This  line  of  argument  overlooks  two 
or  three  very  important  factors.  The  first  of  these  is  that  if 
price  maintenance  is  installed  by  a  particular  manufacturer  and 
rigidly  enforced,  the  higher  the  profit  margin  allowed  by  the  man- 
ufacturer, the  greater  will  be  the  number  of  distributors  who  will 


20  Par.  16  (a)    (b),  Findings. 
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handle  the  goods,  and  the  harder  they  will  be  pushed  by  such  dis- 
tributors. In  consequence,  the  more  difficult  it  will  be  for  new 
manufacturers  to  enter  the  field  unless  they  also  adopt  fixed  dis- 
tributor margins  and  rigidly  enforce  them.  Moreover,  there  is 
also  to  be  considered  the  matter  of  advertising.  The  writer  be- 
lieves that  it  will  be  admitted  by  most  advertising  men  that  the 
bulk  of  the  articles  marketed  today  are  in  competition  with  several 
other  articles  of  the  same  general  class.  From  this  it  follows 
that  a  large  proportion  of  present  day  advertising  is  devoted  to 
teaching  the  consumer  to  demand  by  name  a  particular  article, 
and  to  refuse  all  substitutes.  The  psychological  effect  of  this 
advertising  upon  the  consumers  should  not  be  lost  sight  of,  for  it 
most  certainly  tends  to  prevent  manufacturer  competition  alone 
from  affording  adequate  protection  to  the  public.  In  these  piping 
times  of  advertising  and  resale  price  maintenance  it  is  quite  pos- 
sible for  manufacturers,  whose  product  is  meritorious,  price  main- 
tained and  sufficiently  and  properly  advertised,  to  obtain  for  that 
particular  product  a  considerably  higher  price  than  is  secured 
for  a  similar  or  identical,  but  relatively  little  advertised 
and  non-price  maintained  article.  Closely  connected  with 
this,  of  course,  is  the  further  fact  that  competing  arti- 
cles are  exactly  identical  in  a  relatively  small  proportion  of 
cases.  The  frequently  insignificant  differences  existing  between 
these  articles  are  enlarged  upon  and  developed  by  advertising  in 
the  attempt  to  induce  consumers  to  buy  particular  brands  of 
articles  of  the  same  general  class.  As  a  result,  the  consumer  is 
often  deceived  as  to  the  actual  similarities  in  quality  and  other 
respects  frequently  existing  in  different  brands  of  the  same  class 
of  goods,  and  price  advantages  to  such  consumers  as  between  such 
brands  are  largely  negatived  unless  the  differences  are  very  con- 
siderable. 

A  third  and  most  fundamental  reason  for  rejecting  the  view 
that  manufacturer  competition  adequately  protects  the  public, 
lies  in  the  fact,  already  set  out,  that  if  an  article  has  merit,  deal- 
ers can  be  persuaded  to  handle  it,  primarily  because  it  is  price 
maintained,  and  not  because  it  is  an  article  superior  to  the  bulk 
of  its  competitors  or  because  it  is  sold  to  dealers  at  a  lower  price ; 
and  that  this  is  especially  true  if  the  article  is  well  advertised. 
Thus  the  manufacturer  is  enabled  by  virtue  of  price  maintenance 
to  assure  himself  of  a  certain  amount  of  distribution  often  with 
comparatively  little  reference  to  the  merit  and  price  of  the  article, 
and   primarily  because  of  the  fixed  profit  margin  insured  the 
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dealer.  It  is  of  course  not  intended  by  this  statement  to  imply 
that  the  price  can  be  made  so  high  that  the  cost  of  the  article 
would  far  exceed  its  utility ;  for  instance,  it  would  probably  not  be 
possible  to  sell  Old  Dutch  Cleanser  and  similar  cleansing  powders 
were  the  price  of  such  commodities  a  dollar  per  can  of  the  present 
size.  It  is,  however,  very  probably  true  that  such  cleansers  might 
range  in  price  all  the  way  from  five  to  twenty  or  perhaps  twenty- 
five  cents  or  higher,  and  that  by  virtue  of  a  price  maintenance  sys- 
tem, especially  if  combined  with  a  large  volume  of  advertising, 
it  would  be  possible  to  obtain  a  distribution  and  actually  develop 
a  good  volume  of  business  on  these  higher  priced  cleansers,  al- 
though they  possessed  no  more  actual  merit  than  the  lower  priced 
competing  cleansers.  From  the  standpoint  of  the  public  this 
has  serious  results,  for  it  prevents  the  products  of  the  various 
manufacturers  of  the  particular  cleansing  powders  from  finding 
their  natural  and  normal  place  in  the  market  on  the  basis  of  the 
quality  of  the  article  and  the  costs  and  efficiency  of  the  manu- 
facturers producing  the  same  and  such  incidental  services  as  they 
may  render.  As  long  as  the  manufacturer  can  undertake  and 
maintain  a  system  of  resale  price  maintenance  and  strictly  enforce 
the  same,  he  can  usually  obtain  distribution  if  the  dealer  gross 
profit  margin  is  sufficiently  large  and  strictly  enforced.  More- 
over, if  the  gross  margin  is  very  liberal  the  manufacturer  can 
probably  not  only  obtain  distribution,  but  can  secure  a  considera- 
ble body  of  dealers  energetically  to  push  his  goods  even  though 
they  have  less  or  no  more  merit  than  those  sold  either  at  lower 
prices  or  without  price  maintenance.  If,  on  the  other  hand,  prices 
cannot  be  maintained,  a  very  different  condition  ensues.  The  man- 
ufacturer fixes  a  gross  profit  margin  and  a  distributor  cuts  the 
price.  Another  follows  and  gradually  there  takes  place  the  estab- 
lishment of  a  new  distributor  gross  profit  margin  on  the  goods, 
which  is  fixed  not  by  the  manufacturer  but  by  dealer  competition. 
As  this  process  develops  certain  dealers  refuse  to  handle  the  goods 
longer  and  replace  them  with  some  other  line.  Perhaps  the  new 
line  is  more  meritorious  than  the  other,  perhaps  less,  but  it  is  the 
mistake  made  by  no  one  except  the  advocates  of  price  mainten- 
ance to  assert  that  the  dealer  turns  only  to  nondescript  and  uni- 
dentified merchandise  or  to  believe,  even  if  he  does  turn  to  such 
merchandise,  that  it  is  necessarily  inferior.  As  a  matter  of  fact 
the  new  line,  identified  or  unidentified,  is  probably  in  many,  if  not 
in  the  majority  of  cases,  not  at  all  inferior  to  the  old,  and  is  very 
likely  sold  at  no  higher,  and  possibly  at  even  a  lower  price.    This 
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will  of  course  be  disputed,  but  theoretically  the  statement  is 
sound.  The  bulk  of  the  distributors,  whether  wholesale  or  retail, 
are  endeavoring  to  develop  a  business  in  a  legitimate  way,  and 
there  are  a  hundred  distributors  of  this  type  to  one  of  the  type 
which  endeavors  to  transact  business  on  any  other  basis.  High 
quality  and  low  prices  are  admittedly  two  of  the  greatest  busi- 
ness getters  in  the  world,  and  there  is  no  sound  reason  theoret- 
ically for  assuming  that  because  a  distributor  discards  a  particu- 
lar brand  of  goods,  the  price  of  which  is  cut,  that  he  necessarily 
installs  articles  either  inferior  in  quality  or  higher  in  price.  He, 
like  the  manufacturer,  is  obliged  to  consider  the  development  of 
his  business  and  like  the  manufacturer,  he,  in  the  great  majority 
of  cases,  endeavors  to  please  his  customers.  This  he  cannot  do 
either  by  giving  them  articles  of  inferior  quality  or  by  charging 
them  exorbitant  prices  for  those  commodities  with  which  he  sup- 
plies them,  for  to  do  so  is  to  tear  down  that  which  he  is  trying  to 
build  up. 

The  elimination  of  all  price  maintenance  would  necessarily 
force  distributors  to  compete  for  patronage  upon  the  basis  of 
their  relative  costs  and  efficiency  in  competition  with  the  relative 
costs  and  efficiency  of  other  dealers.  Similarly,  manufacturers 
would  be  compelled  to  compete  for  the  business  of  distributors 
upon  the  basis  of  the  quality  of  their  goods  and  their  prices  for 
the  same,  instead  of  being  able,  as  they  are  at  present,  to  obtain 
distribution  in  many  cases  by  the  use  of  a  protected  profit  mar- 
gin, backed  by  a  large  volume  of  advertising.  Manufacturers' 
competition  will  then  become  not  only  a  competition  for  the  pat- 
ronage of  consumers  based  on  quality  and  prices,  but  also  a  strug- 
gle for  the  patronage  of  dealers  based  solely  on  the  same  con- 
siderations. Only  through  this  two-fold  competition  can  the 
public  expect  in  the  last  analysis  to  obtain  the  best  goods  at  the 
lowest  prices,  because,  only  when  manufacturers  compete  for  the 
patronage  of  dealers  and  dealers  for  the  patronage  of  other  deal- 
ers or  consumers  on  the  basis  of  quality,  price  and  service,  will  the 
profit  of  both  manufacturers  and  dealers  be  fixed  by  competition  in 
the  fullest  sense  of  the  term,  fixed  in  other  words,  by  the  compe- 
tition of  all  manufacturers  and  dealers  in  the  same  line,  produ- 
cing and  selling  upon  the  basis  of  their  relative  costs  and  efficiency 
and  without  the  introduction  of  price  maintenance  which  results 
in  the  sale  of  quantities  of  goods  solely  on  the  basis  of  a  pro- 
tected profit  margin  to  the  dealer. 

It  may  well  be  doubted,  therefore,  that  under  unregulated  price 
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maintenance  the  public  is  adequately  protected,  and  while  the 
Commission  in  the  Cudahy  Case  did  not  find  unfairness  to  the 
public  to  the  extent  set  out  above,  it  did  find  that  one  of  the 
effects  of  the  system  was  "to  compel  the  public,  or  such  portion 
thereof  as  require  or  prefer  Old  Dutch  Cleanser,  to  pay  prices 
therefor  based  on  a  gross  profit  margin  fixed,  as  aforesaid,  ac- 
cording to  the  costs  of  the  relatively  higher-cost  and  less  efficient 
establishments,  constituting  the  bulk  of  the  jobbing  and  wholesale 
trade,  instead  of  a  price  based  upon  the  competition  of  jobbers 
and  other  wholesalers  with  widely  varying  stock  turns,  costs  and 
efficiency."21 

Whether  the  Commission  considers  that  the  aforesaid  effect 
of  the  Cudahy  system  on  the  public  alone  would  amount  to  an 
unfair  method  of  competition  within  the  scope  of  Section  5  of 
the  Trade  Commission  Act,  is  not  certain  from  the  Findings. 

This,  however,  is  probably  true,  that  the  Commission  has  no 
intention  of  neglecting  or  overlooking  this  point  in  its  proceed- 
ings in  the  many  resale  price  maintenance  cases  now  pending 
before  it.  Possibly  the  above  finding  means  that  the  facts  therein 
contained  would  alone  render  the  system  unlawful.  At  any  rate 
it  is  an  interesting  and  perhaps  important  point  of  construction. 

W.  H.  S.  Stevens, 
Washington,  D.  C. 


21  Par.  16  (d),  Findings. 


THE  DEVELOPMENT  OF  THE  LAW  OF  CHARITIES 
IN  THE  UNITED  STATES. 

II. 

The  rule  adopted  by  the  two  classes  of  states  so  far  consid- 
ered may  appear  narrow  and  contracted.  By  comparison  with 
the  third  class,  consisting  fortunately  of  only  one  state,  these 
views,  however,  appear  to  be  quite  liberal.  It  must  not  be  forgot- 
ten that  charitable  gifts  by  will  to  corporations  in  existence  at 
the  time  or  to  be  organized  within  the  period  fixed  by  the  statute 
against  perpetuities  are  permitted  by  the  rule  in  force  in  both 
these  classes.  It  has  remained  for  a  southern  state  to  establish  a 
doctrine  which  holds  even  such  testamentary  gifts  to  be  void. 

The  state  of  Mississippi,  admitted  into  the  Union  in  1817, 
has  adopted  not  less  than  four  constitutions  within  the  first  sev- 
enty-five years  of  its  existence  as  a  state.  After  testamentary 
gifts  for  the  emancipation  of  slaves  had  been  unheld  under  the 
second  constitution  adopted  in  1832,129  after  a  deed  in  the  Metho- 
dist Episcopal  form  had  been  upheld  under  the  third  constitution 
adopted  in  1868,130  the  state,  not  yet  satisfied  with  its  fundamental 
law,  adopted  its  fourth  constitution  in  1890.  By  one  of  the  sec- 
tions of  this  constitution  all  testamentary  gifts  of  real  estate,  or 
money  raised  by  the  sale  of  real  estate  for  charitable  purposes, 
were  declared  void,131  while  in  another  section  every  testamen- 
tary gift  of  personal  property  given  to  "any  religious  or  eccle- 
siastical corporation,  sole  or  aggregate,  or  any  religious  or  eccle- 
siastical society,  or  to  any  religious  denomination  or  association" 
either  for  its  own  purposes  or  in  trust  for  general  charity  was 
equally  declared  void.132  These  provisions,  which  were  taken 
from  the  code  of  the  state  of  1857,133  had  been  omitted  from  the 
Revised  Code  of  1880;  but  despite  this  fact  they  were  now  given 
recognition  as  part  of  the  fundamental  law  of  the  state.134 
Whether  or  not  they  can  be  harmonized  with  each  other  is  a 

129  Wade  v.  American  Colonization  Society  (1846)   15  Miss.  663;  Lusk 
v.  Lewis  (1856)  32  Miss.  297;  Lewis  v.  Lusk  (1858)  35  Miss.  401. 

130  Kilpatrick  v.  Graves  (1875)  51  Miss.  432. 

131  Sec.  269  Mississippi  Constitution  of  1890. 

132  Sec.  270  Mississippi  Constitution  of  1890. 

*33  Rev.  Code  of  Miss.,  1857,  Ch.  35,  Sees.  55  &  56. 

«*  Blackbourn  v.  Tucker  (1895)  72  Miss.  735,  17  So.  737. 
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question.  The  Supreme  Court  of  the  state  has  striven  in  vain 
for  some  principle  on  which  to  do  this  and  has  been  constrained 
to  recognize  the  fact  that  the  subjects  of  the  two  sections  are 
controlled  by  divergent  words  too  clear  to  admit  of  the  same 
construction.135 

But  while  the  exact  meaning  of  certain  terms  as  used  in  these 
provisions  is  obscure,  there  can  be  no  question  of  their  general 
purpose.  "Manifestly,  the  purpose  of  the  constitution  is  to  pre- 
vent one  who  will  not  be  charitable  at  his  own  expense  from 
being  so  at  the  expense  of  his  heir  at  law.  One  may  yet  'sell  that 
he  hath  and  give  to  the  poor,'  but  he  may  not  keep  his  grip  on 
his  estate  till  death  relaxes  his  grasp,  and  then,  at  the  expense 
of  his  wife  and  child,  devote  it  to  religious  uses."136  Nor  is  a 
will  made  before  the  adoption  of  the  constitution  exempt  from  its 
provision  where  the  testator  has  died  after  that  time.137 

The  policy  of  these  provisions  is  unique  and  may  some  day 
be  greatly  lamented  when  it  will  be  too  late  to  save  the  gift  which 
may  bring  the  matter  to  the  attention  of  the  public.  What  hid- 
den influence  has  put  these  provisions  into  the  statutes  of  1857 
and  into  the  constitution  of  1890  does  not  appear.  It  is  possible 
that  the  fear  that  charities  thus  created  would  be  devoted  largely 
to  the  uplift  of  the  black  race  may  be  at  the  bottom  of  them. 
If  this  is  the  reason,  the  repeal  of  the  statute  in  1880  was  cer- 
tainly a  progressive  move.  By  parity  of  reasoning  its  incorpora- 
tion into  the  fundamental  law  of  the  state  in  1890  was  a  lone 
step  backward.  It  is  to  be  hoped  that  these  provisions  will  even- 
tually be  eliminated  from  the  law  of  Mississippi. 

Of  the  eight  states  so  far  considered  three,  namely,  New 
York,  Michigan  and  Wisconsin,  have  fully  escaped  the  toils  of 
the  narrow  minority  doctrine,  which  at  one  time  enmeshed  them, 
while  three  of  the  remaining  five,  namely,  Virginia,  West  Virginia 
and  Minnesota,  have  only  partially  escaped.  There  can  be  no 
question,  therefore,  that  the  English  rule  adopted  by  the  great 
majority  of  the  states  is  in  the  ascendency  all  along  the  line. 
While  the  general  results  in  these  states  is  quite  uniform  there  is, 
however,  no  homogeneity  in  the  development  of  it.  Four  distinct 
classes  exist  as  follows:  1,  States  in  which  extensive  statutes 
have  been  enacted  covering  the  matter;  2,  States  in  which  the 


135  Blackbourn  v.  Tucker,  supra,  footnote  134. 

136  Blackbourn  v.  Tucker,  supra,  footnote  134,  p.  747. 

137  Blackbourn  v.  Tucker,  supra,  footnote  134. 
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common  law  as  well  as  English  statutes  passed  before  the  first 
settlement  in  America  have  been  adopted  by  the  legislature; 
3,  States  which  simply  adopt  the  common  law  without  mentioning 
any  statute ;  4,  States  in  which  the  law-making  power  has  ignored 
the  matter  entirely. 

It  has  been  seen  that  the  immediate  reason  for  the  change 
of  policy  in  New  York,  Michigan  and  Wisconsin  has  been  cases 
decided  or  pending  in  the  courts  of  those  states.  A  similar 
reason  can  with  more  or  less  clearness  be  discerned  for  the 
enactment  of  the  various  statutes  by  which  the  subject  has  been 
placed  beyond  the  range  of  dispute  in  the  other  states  which 
together  with  the  states  of  New  York,  Michigan  and  Wisconsin, 
now  form  the  first  class  of  the  majority  group  as  above  out- 
lined. Even  the  very  Statute  of  Elizabeth  rested  on  such  a 
reason.  The  tracing  of  these  reasons  is  interesting  and  takes  the 
enquirer  in  some  instances  back  to  the  very  foundation  of  the 
American  colonies.  5 

The  first  of  the  American  colonies  to  legislate  on  the  sub- 
ject was  Connecticut.  By  an  "ancient  statute"138  passed  in  1684, 
but  not  printed  till  1702,  and  hence  generally  called  the  Statute 
of  1702,139  all  estates  that  had  been  or  would  be  granted  for  the 
maintenance  of  the  ministry  of  the  gospel,  or  of  schools  of 
learning,  or  for  the  relief  of  the  poor  or  for  any  other  public 
and  charitable  use  were  granted  according  to  the  true  intent 
and  meaning  of  the  grantor,  and  to  no  other  use  whatever. 
This  statute  is  still  in  force140  and  is  important  "as  it  declared 
the  fixed  purpose  of  the  state  to  preserve  estates  for  charitable 
uses  in  accordance  with  the  intent  of  the  grantor."141  Though  it 
refers  only  to  grants  and  does  not  mention  testamentary  gifts, 
it  has  been  declared  to  be  a  virtual  re-enactment  of  the  Statute 
of  Elizabeth142  and  to  contain  more  liberal  and  comprehensive 
provisions  to  sustain  devises  than  that  statute.143  Under  such 
construction  it  is  clear  that  the  policy  of  the  state  is  removed 
from  the  domain  of  discussion,  the  statute  containing  "an  un- 
mistakable statutory  declaration  as  to  the  permanent  and  abid- 

138  Chatham  v.  Brainerd  (1835)   11  Conn.  60,  90. 

"OAdye  v.  Smith  (1876)  44  Conn.  60,  69,  70. 

li0  Gen.  Stat,  of  Conn,  1902,  Sec.  4024. 

"I  Duggan  v.  Slocum  (C.  C.  A.  1899)  92  Fed.  806,  807,  affirming  (C.  C. 
1897)  83  Fed.  244. 

142  American  Bible  Society  v.  Wetmore  (1845)  17  Conn.  181,  187,  189. 

i«  White  v.  Howard  (1871)  38  Conn.  342,  362. 
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ing  character  of  the  devotion  to  the  charitable  use  which  attaches 
to  gifts  intended  for  such  use  by  the  donor."141 

After  Portsmouth  and  Newport,  the  two  competing  portions 
of  Rhode  Island  founded  in  1638,  had  united  under  a  voluntary 
agreement  in  16-10,  had  received  a  patent  in  1643,  had  disunited 
in  1651,  and  reunited  in  1654,  it  was  one  John  Clark  who,  in 
1663,  procured  a  royal  charter  for  the  strife-ridden  colony  which 
served  its  pugnacious  people  as  a  constitution  till  1842,  when 
the  tragedy  of  Dorr's  rebellion  made  a  new  constitution  imper- 
atively necessary.  John  Clark  died  in  1676,  leaving  what  is 
probably  the  first  charitable  testamentary  gift  in  America.  In 
1721  serious  abuses  in  connection  with  this  trust  had  come  to 
the  notice  of  the  public.  Accordingly,  the  colonial  legislature 
in  1721  passed  a  statute  whose  preamble  was  almost  an  exact 
copy  of  that  of  the  Statute  of  Elizabeth,  omitting  only  its  long 
enumeration  of  charitable  uses  and  substituting  therefor  the 
two  uses  raised  under  the  will  of  Clark  "for  the  relief  of  the 
poor  and  the  bringing  up  of  children  to  learning."  The  rem- 
edy, of  course,  was  different  from  that  provided  for  by  the  Statute 
of  Elizabeth,  in  that  it  ended  in  an  appeal  to  the  governor  and 
council  who  were  to  pass  judgment  as  they  thought  fit  and 
agreeable  to  equity  and  good  conscience  according  to  the  true 
intent  and  meaning  of  the  donor.145 

Though  it  was  clear  that  the  short  enumeration  in  this  statute 
was  not  intended  to  be  exclusive,  its  shortness  and  generality 
being  unlike  that  of  the  Statute  of  Elizabeth,  which  precluded 
any  such  construction,140  the  legislature  out  of  great  caution  in 
1844  amended  it  by  adding  to  the  purposes,147  thus  removing 
any  doubt  as  to  the  comprehensiveness  of  the  legislative  purpose 
which  now,  stood  as  coextensive  with  that  of  the  Statute  of  Eliz- 
abeth. In  this  form  the  statute  reappeared  in  the  revision  of 
1857, 14S  after  which  time,  however,  it  disappeared  from  the 
statute  book,  having  probably  served  the  immediate  purpose 
for  which  it  was  enacted.  But,  though  its  body  has  shared  the 
fate  of  a  multitude  of  other  statutes,  its  spirit  is  by  no  means 

1  M  Bridgeport  Public  Library  etc.  v.  Burrougbs  Home  (1912)  85  Conn. 
309,  315,  82  Atl.  582. 

1  ir'  Derby  v.  Derby  (1856)  4  R.  I.  414,  437-439. 

"•Potter  v.  Thornton  (1862)  7  R.  I.  252,  263. 

1 ''  Rev.  Public  Laws  of  R.  I.,  1844,  p.  208. 

148  Potter  v.  Thornton,  supra,  footnote  146.     Ch.  55. 
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extinct,  but  lives  in  the  decisions  of  the  Rhode  Island  court 
rendered  under,  as  well  as  independent  of,  it.149 

After  North  Carolina  during  the  Revolutionary  War  had 
separated  from  England,  its  legislature  in  1778  declared  all 
such  statutes  and  parts  of  the  common  law  as  had  heretofore 
been  in  force  and  use  not  inconsistent  with  the  independence  of 
the  state  to  be  still  in  full  force.150  Whether  this  declaration 
adopts  the  Statute  of  Elizabeth  or  not  the  court  has  taken  juris- 
diction over  charitable  trusts  by  virtue  of  its  ordinary  jurisdic- 
tion. Not  satisfied,  however,  with  this  situation  the  legislature 
in  183 1151  and  1832152  conferred  express  jurisdiction  over  chari- 
ties on  the  courts153  by  passing  a  statute  in  which  it  was  pro- 
vided that  if  property  real  or  personal  was  granted  by  deed, 
will  or  otherwise,  ''for  such  charitable  purposes  as  are  allowed 
by  law"  a  yearly  account  was  to  be  made  by  the  clerk  of  the 
Superior  Court  of  the  county,  and  that  if  this  provision  was  not 
complied  with,  action  should  be  begun  by  the  Attorney  General. 
This  statute,  which  is  still  in  force,154  puts  the  position  of  the 
state  beyond  any  doubt  and  supercedes  the  Statute  of  Elizabeth 
though  adopting  its  enumeration  as  to  what  uses  are  to  be  con- 
sidered as  charitable.155 

When  shortly  before  the  adoption  of  the  Federal  constitution, 
as  the  population  of  what  is  now  Kentucky  but  what  was  then 
a  part  of  Virginia  rapidly  increased,  a  demand  for  a  separate 
existence  as  a  state  was  persistently  advanced  by  the  hardy  set- 
tlors who  had  gone  to  the  new  country  in  boatloads  and  was 
granted  by  Virginia  in  1789  and  by  Congress  in  1791.  It  has  been 
seen  that  Virginia  had  in  1776  adopted  all  English  statutes  made 
prior  to  the  fourth,  year  of  James  I,  which  were  of  a  general 
nature  and  not  repugnant  to  the  new  situation.156  On  April 
19th,  1792,  a  few  months  before  the  statute  just  mentioned  was 
repealed  in  Virginia,  the  new  state  of  Kentucky  had  adopted  its 
first  constitution  in  which  it  was  provided  that  "all  laws  now 

149  R.  I.  Hospital  Trust  Co.  v.  Olney  (1884)  14  R.  I.  449,  452;  Pell  v. 
Mercer  (1884)  14  R.  I.  412. 

150  Green  v.  Allen  (1844)  24  Tenn.  170,  233;  Iredel's  Statutes  of  North 
Carolina,  c.  5,  p.  353;  Griffin  v.  Graham  (1820)  8  N.  C.  96,  132. 

151  Ch.  25,  Sec.  5. 

"2  Ch.  14,  Sees.  2,  3,  4. 

153  State  v.  McGowen  (1841)  37  N.  C.  9,  16. 

154  Rev.  Stat.  N.  C,  1908,  §§  3922,  3923,  3934. 

155  State  v.  Gerard  (1842)  37  N.  C.  210,  219,  220. 

156  Laws  of  Va.,  1776,  c.  5,  §  6. 
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in  force  in  the  state  of  Virginia,  not  inconsistent  with  this  con- 
stitution, which  are  of  a  general  nature,  and  not  local  to  the 
eastern  part  of  that  state,  shall  be  in  force  in  this  state,  until 
they  shall  be  altered  or  repealed  by  the  legislature."157  Since 
the  Statute  of  Elizabeth  is  not  so  peculiar  or  local  in  its  char- 
acter as  to  exclude  it  from  adoption  under  this  provision,158  it 
follows  that  the  new  state  by  implication  at  the  least  adopted 
the  statute  and  made  it  a  part  of  its  jurisprudence.159 

Not  satisfied,  however,  with  this  situation  and  with  the  evi- 
dent purpose  of  preventing  the  accumulation  in  the  hands  of  the 
churches  of  large  landed  estates,100  the  legislature  in  1852  con- 
structively abolished  the  statute  but  at  once  in  "American 
phase"101  re-enacted  it,  adopting  substantially  its  enumeration 
of  charitable  purposes,  but  amplifying  this  list  by  adding  to  it  the 
words  "any  other  charitable  or  humane  purpose."  In  addition 
it  was  expressly  provided  that  no  charity  should  be  defeated  by 
the  want  of  a  trustee  and  that  churches  be  limited  to  fifty  acres 
of  land.102  The  American  phase  already  referred  to  was  clearly 
brought  to  the  surface  by  an  amendment  made  in  1893  by  which 
it  was  provided  that  the  instrument  creating  a  charitable  trust 
must  point  out  "with  reasonable  certainly  the  purpose  of  the 
charity  and  the  beneficiaries  thereof."103 

It  is  quite  clear  that  this  statute  is  a  conservative  enactment. 
It  does  not  put  charitable  uses  upon  the  same  basis  as  private 
trusts.  It  does  not  make  them  void  as  perpetuities.  It  does 
not  require  them  to  be  so  definite  as  to  be  valid  as  private  trusts. 
But  it  does  require  a  reasonable  certainty  and  thus  cuts  off  the 
outgrowth  of  the  English  statute  caused  by  the  royal  prerogative 
under  which  a  mere  intimation  that  the  testator  had  some  sort 
of  charitable  design  was  sufficient  to  bring  the  power  of  the 
court  into  action  to  devise  a  scheme  to  effectuate  such  design.164 


157  Kentucky  Constitution  of  1792,  Sec.  6,  Art.  8. 

,r'*Gass  v.  Wilhite  (1834)  32  Ky.  *170,  *177. 

159  Moore  7-.  Moore  (1836)  34  Ky.  *354.  *362;  see  Lathrop  v.  Commer- 
cial Rank  (1839)  38  Ky.  *114.  *121;  Attorney  General  v.  Wallace  (1847) 
46  Ky.  611,  617. 

"■■"  Kinney  v.  Kinney  (1888)  86  Ky.  610.  612.  6  S.  W.  593. 

lr>1  Cromie  v.  Louisville  Orphan's  Home  Society  (1867)  66  Kv.  365, 
374;  Coleman  v.  O'Leary's  Exec'r.  (1902)   114  Ky.  388,  413,  70  S.  W.  1068. 

ir'2Rev.  Stat.,  1852,  p.  170. 

" '■"•  Ky.  Stat.  §  317.  The  entire  statute  is  still  in  force.  Sections  317 
to  310,  Carroll's  Kentucky  Statutes  of  1915.  Crawford's  Heirs  v.  Thomas 
(1902)   114  Ky.  484,  491,  54  S.  W.  197. 

l64Coleman  v.  O'Leary's  Ex'rs.,  supra,  footnote  161. 
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A  similar  statute  enacted  in  other  jurisdictions  would  do  much 
to  clarify  the  situation  in  regard  to  this  important  subject. 

The  Supreme  Court  of  Georgia  in   1848  declared  that  the 
Statute  of  Elizabeth  and  its  construction  had  been  brought  over 
from  England  by  the  colonists  who  had  founded  the  new  state 
and   that  its   principles   were   applicable,   since   the   colony   had 
been  founded  in  charity,  though  its  forms  and  proceedings  were 
not  intended  to  be  adopted.165     In   1858,  the  same  court  held 
that  a  gift  "for  poor  orphan  children"  of  a  certain  county  was 
void  on  account  of  the  uncertainty  of  its  beneficiaries.168     The 
court,  overlooking  or  disregarding  both  its  former  decision  and 
the   fact  that   Maryland  had  adopted  a  rule  which  barred  all 
application   of  the   English  charity  doctrine,  based  its  decision 
on  the  leading  Maryland  case  on  charitable  trusts.167     The  tend- 
ency of  the  court  thus  exhibited  to  adopt  the  Maryland  rule 
quickly  received  the  proper  legislative  check.     In  the  Code  of 
Georgia  of   1861,  a  chapter  appeared  in  which  charities  were 
defined  by  enumeration,  their  cy  pres  application  was  provided 
for,  and  it  was  declared  that  equity  "has  jurisdiction  to  carry 
into  effect  the  charitable  bequest  of  a  testator,  or  founder  or 
donor  where  the  same  are  definite  and  specific  in  their  objects 
and  capable  of  being  executed."168     When  this  statute  came  up 
for  construction  in  1872,  the  court  entered  fully  into  its  spirit, 
refused  to  hold  that  the   requirement   that  such  bequest  must 
be  definite  and  specific  in  its  object,  called  for  the  same  amount 
of  certainty  necessary   in   private  trusts  and  held  that   it  was 
inserted  merely  to  keep  out  such  indefinite  trusts  as  were  in 
England    administered    under    the    royal    prerogative.169      The 
English  law  of  charities  has  thus  been  fully  adopted  in  Georgia 
"as  far  as  is  compatible  with  a  free  government  where  no  royal 
prerogative  is  exercised."170 

When  Louisiana  became  a  state  in  1812,  its  constitution  har- 
monized the  old  civil  law  established  in  its  territory  during  the 
Spanish  and  French  dominion  with  the  principles  of  the  common 
law  and  with   republican  institutions,   and  as  thus  harmonized 

lesBeall  v.  Fox  (1848)  4  Ga.  404,  422. 

186  Beall  v.  Drane  (1858)  25  Ga.  430. 

167Dashiel  v.  Attorney  General  (Md.  1822)  5  Har.  &  John.  392. 

!68  Code  of  Georgia,  1861,  p.  568.  This  statute  is  still  in  force.  Park's 
Ann.  Code  of  Ga.,  §§  4603-4608. 

^Newson  v.  Starke  (1872)  46  Ga.  88. 

"o  Jones  v.  Habersham  (1882)  107  U.  S.  174,  180,  2  Sup.  Ct.  336, 
affirming  Fed.  Cas.  No.  7465. 
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continued  this  law  in  force.     In  consequence,  both  the  written 
and  unwritten  law  of  the  state  has  a  flavor  which  appears  exotic 
to  the  common  law  lawyer  and  can  with  difficulty  only  be  com- 
prehended by  him.     This  is  true  particularly  in  regard  to  the 
legal    doctrines    applicable   to    trust    relations    and    life    estates. 
These  known  to  the  civil  law  respectively  as  fidei  commissa  and 
substitutions171   were  by   the   Code  of    1818  prohibited   so  that 
"every  disposition,  by  which  the  donee,  the  heir  or  legatee  is 
charged  to  preserve  for  or  to  return  a  thing  to  a  third  person, 
is  null  even  with  regard  to  the  donee,  the  instituted  heir  or  the 
legatee."172     This  prohibition  was  established  in  the  interest  of 
public  order  and  state  policy  and  embraces  within  its  scope  the 
trust  estates  of  the  common  law.173     Its  object  is  "to  prevent 
property  from  being  tied  up  for  a  length  of  time  in  the  hands 
of  individuals,  and  placed  out  of  the  reach  of  commerce."174     It 
prevents  a  testator  from  fettering  the  dominion  of  the  almoner 
of  his  bounty  over  property  given  by  him  and  thus  complicates 
the  simple  tenures  which  alone  are  permissible  in  Louisiana.175 
Hence,  a  testator  cannot  confer  discretion  on  his  executors  to 
select  the  class176  or  institution177  to  be  benefited  by  his  gift,  nor 
can  he  give  Louisiana  real  estate  to  trustees  to  build  a  college 
in   another  state.178     Provisions   which   in   common   law   states 
would  be  construed  as  creating  trusts  will,  however,  in  Louis- 
iana be  construed  as  mere  directions,179  so  that  a  devise  to  an 
incorporated   Masonic  Lodge  "desiring  and  requesting"  that  it 
be  used  "for  the  support  and  education  of  necessitous  widows 
and   orphans   of   deceased    Masons"   created   a   valid   charity.180 
Very  little  of  the  "curious  learning"  of  the  chancery  courts  of 
common  law  states  thus  had  any  application  to  Louisiana,181  till 
the  legislature  took  action  in  1882. 

171  Succession  of  Meunier  (1899)  52  La.  Ann.  79,  85,  26  So.  776 

172  Art.  1507  (1520  in  the  Civil  Code  of  1913). 

173  Succession  of  Meunier,  supra,  footnote  171,  p.  83. 
17*Mathurin  v.  Livaudais  (1827)  5  Mart.  (N.  S.)  *301,  cited  1913-  Suc- 
cession of  Villa  (1913)  132  La.  714,  719,  61  So.  765. 

n"'S°ci^  fAor  the  Relief  of  Destitute  Orphan  Boys  v.  New  Orleans 
(lab/)  \l  La.  Ann.  *62,  *67. 

17«  Succession  of  Burke  (1899)  51  La.  Ann.  538,  25  So.  387;  Succession 
of  McCloskey  (1900)  52  La.  Ann.  1122,  1124,  27  So.  705.  ^cession 

177  New  Orleans  v.  Hardie  (1891)  43  La.  Ann.  *25l,  9  So.  12. 

178  Succession  of  Franklin  (1852)  7  La.  Ann.  *395. ' 

179  Succession  of  Meunier,  supra,   footnote   171. 

180  Williams  v.  Western  Star  Masonic  Lodge  (1886)  38  La   Ann   *620 

181  Fink  v.  Fink  (1857)  12  La.  Ann.  *301,  *321. 
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But  while  trusts  in  both  the  common  and  civil  law  sense 
were   abolished  by  this  statute,   it  must  not  be  supposed   that 
charities    went    to   the    wall    with    this    abolition.182     Under    the 
civil    law    conception   a   charity   is   considered   as   a   gift   to  the 
public  with  an  implied  condition  that  it  will  be  accepted  by  the 
public  authorities.     The  view  was  expressed  by  that  court  that 
when  a  testator  is  desirous  of  becoming  the  founder  of  a  char- 
itable or  educational  institution,  he  does  so  on  the  implied  con- 
dition that  the  state  will  ratify  and  confirm  his  benevolent  inten- 
tions.    If  the  confirmation  is  withheld  the  will  is  defeated;  but, 
if  granted,  it  operates  like  the  accomplishment  of  all  suspensive 
conditions   whether   express   or   implied,   and   has   a  retroactive 
effect.183     This  ratification  or  confirmation  may  be,  and  usually 
is,  made  in  advance  by  conferring  the  power  to  take  such  a  gift 
on  a  municipality  or  a  private  charitable  corporation.     Says  the 
Louisiana  Code:     "Donations  made   for  the  benefit  of  a  hos- 
pital, of  the  poor  community,   or  of   establishments   of  public 
utility,   shall  be   accepted   by  the   administrators  of   such   com- 
munities or  establishments."184     Under  this  article  the  city  of 
New  Orleans  has  been  held  to  be  competent  to  claim  and  receive 
a  legacy  "aux  orphelins  aux   de   la   Premiere   Municipalite."185 
The  same  had  been  held  in  regard  to  an  incorporated  society  for 
the  relief  of  destitute  orphan  boys.186     This  ratification  may,  of 
course,  be  made  ex  post  facto  by  creating  the  corporation  con- 
templated by  the  testator.     Under  this  rule  a  gift  direct  to  a 
very  indefinite  class  of  beneficiaries  may  be  upheld  in  the  state. 
It  is  no  objection  to  the  validity  of  a  legacy  to  pious  uses  that 
it  is  for  the  benefit  of  the  poor  even  without  designation  of 
locality.187    Gifts  for  dowries  of  young  ladies  of  certain  parishes 
of  Auch  (1887)  39  La.  Ann.  *1043,  *1045,  3  So.  227. 
to  encourage  their  marriages  have,  therefore,   been   recognized 

by  the  legislature  in  1837.188 

The  legislation  of  1882  has  already  been  referred  to.     This 
constituted   a  marked   departure   from   the  beaten   path  so   far 


182  Milne  v.  Milne  (1841)   17  La.  *46,  *57. 

183  Succession  of  Franklin,  supra,  footnote   178,  dissenting  opinion  by 
Preston,  J. 

i8*  Article  1549,  Civil  Code  of  La. 
188  Succession  of  Mary  (La.  1842)  2  Rob.  *43S,  *440. 
186  Society  for  the  Relief  of  Destitute  Orphan  Boys  v.  New  Orleans, 
supra,  footnote  175. 

instate  v.  McDonogh   (1853)  8  La.  Ann.  *171,  cited  1887;  Succession 
188  Milne  v.  Milne,  supra,  footnote  1S2. 
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followed  in  the  state  exempting  as  it  did  charitable  gifts  to  trus- 
tees for  educational,  literary  or  charitable  institutions  already 
established  or  to  be  founded  from  the  operation  of  the  laws  of 
the  state  relative  to  fidei  commissa.189  "This  departure  from, 
or  rather  modification  of,  the  ancient  policy  of  the  law  was 
coincident  with  the  munificent  dispositions  made,  or  then  about 
to  be  made,  by  the  venerable  and  philanthropic  Paul  Tulane, 
for  the  laudable  purpose  of  founding  in  the  city  of  New  Orleans, 
where  his  active  life  had  been  spent  and  his  fortune  amassed,  a 
great  university,  which,  bearing  his  name,  stands  today  alike  a 
justification  of  the  aforesaid  modification  of  the  law  of  trusts, 
a  monument  to  his  memory,  and  a  blessing  to  mankind."190 
This  statute  brings  the  law  of  Louisiana  into  substantial  accord 
with  that  of  other  states  though  minor  differences  still  exist  and 
will  continue  to  exist  for  some  time  at  least. 

When  William  Penn  in  1681  received  the  charter  of  the  col- 
ony of  Pennsylvania  the  conditions  in  the  infant  frontier  com- 
munity were  primitive  in  the  extreme.  The  lives  of  all  its  early 
settlers  were  necessarily  marked  by  a  severe  simplicity  which 
enabled  them  to  do  without  many  institutions  which  are  now 
deemed  absolutely  indispensible.  While  charities  of  the  educa- 
tional and  eleemosynary  kind  were  few  and  far  between,  pious 
and  religious  uses,  however,  soon  became  correspondingly  fre- 
quent. In  every  part  of  the  province  valuable  bequests  were 
made  to  such  uses  by  men  ignorant  of  the  niceties  of  expression 
necessary  to  accomplish  their  object  at  the  common  law.  These 
by  one  means  or  another  were  uniformly  sustained,  resulting  as 
in  a  usage  which  eventually  received  the  sanction  of  law  resting  as 
it  did  "on  the  basis  of  all  our  laws  of  domestic  origin — the  leg- 
islation of  common  consent."191 

Recognizing  this  state  of  facts  the  colonial  legislature  as 
early  as  1730  passed  an  act  ratifying  and  confirming  gifts  "to 
any  person  or  persons  in  trust,  for  sites  of  churches,  house  of 
religions  worship,  schools,  almshouses  and  for  burying  grounds 
or  for  any  of  them"  and  declared  that  such  gifts  should  be  "for 
the  sole  use,  benefit  and  behoof  of  the  said  respective  societies, 
who  have  been  in  the  peaceable  possession  of  the  same  for  the 
space  of  twenty-one  years."192     While  the  Statute  of  Elizabeth 

1R9Act  No.  124,  Acts  of  1882. 

100  Succession  of  Meunier,  supra,  footnote  171,  p.  84. 
i<"  Witman  v.  Lex  (Pa.  1827)  17  S.  &  R.  88,  02. 
102  1  Sm.  L.  192,  §  2. 
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was  repeatedly  held  not  to  be  in  force  in  the  state193  because  its 
peculiar  machinery  was  wholly  inapplicable  to  its  institutions,194 
its  conservative  provisions195  consisting  of  the  principles  applied 
by  chancery  in  England  were  recognized  as  in  force  by  common 
usage  and  constitutional  provision196  and  were  useful  as  an  aid 
in  defining  a  charity.197 

In  1855  the  legislature  of  the  state  launched  upon  a  policy  of 
extensive  statutory  regulation  of  this  subject.  Foreign  corpo- 
rations and  foreign  governments,  potentates  and  powers  were 
forbidden  to  acquire  any  real  estate  in  the  state  unless  specific- 
ally authorized  to  do  so  by  the  laws  of  the  commonwealth.  The 
attestation  of  two  creditable  and  at  the  time  disinterested  wit- 
nesses was  required  to  a  deed  or  will  creating  a  charity  which 
was  required  to  be  executed  at  least  one  month  before  the 
donor's  death.  The  annual  income  of  unincorporated  charitable 
societies  and  accumulations  of  interest  in  their  behalf  were  lim- 
ited ;  provision  was  made  in  regard  to  the  manner  in  which  such 
amounts  were  to  be  ascertained,  and  the  auditor  general  of  the 
state  was  given  authority  to  ascertain  the  facts  in  any  particular 
case.  Property  found  to  be  held  in  contravention  of  the  statute 
was  to  escheat  to  the  state  to  be  held  by  the  state  treasurer  that 
the  same  might  be  applied  by  the  legislature  ''to  objects  within 
the  purpose  of  the  trust  thereof  should  such  object  arise  or  to 
other  objects  as  near  as  practicable  to  the  intent  of  such  trust."198 

These  provisions  have  since  been  extensively  amended.  In 
1876  it  was  provided  that  if  the  beneficiaries  of  a  charitable 
trust  should  become  extinct  and  there  were  no  heirs  to  claim 
the  property,  the  trustees  might  make  application  to  the  courts 
for  directions  as  to  a  cy  pres  application  of  it — which  directions 
the  court  was  given  power  to  grant.199  In  1885  it  was  enacted 
that  property  covered  by  a  void  charitable  trust  should  pass  to 
the  heirs  or  next  of  kin  as  if  no  will  had  been  made.200  This 
statute  proved  a  source  of  trouble.  Consequently,  it  was  pro- 
vided in  1889  that  no  charitable  trust  should  fail  for  the  want 

193  Thomas  v.  Ellmaker  (Pa.  1844)  3  Clark  *190. 

194 /„  re  Pepper  (Pa.  1850)   1  Pars.  Eq.  Cas.  436,  450. 

195  Price  v.  Maxwell  (1857)  28  Pa.  23,  35. 

196  Bethlehem  Borough  v.  Perseverance  Fire  Co.  (1876)  81  Pa.  445, 
457:  Zimmerman  v.  Anders  (Pa.  1843)  6  Watts  &  S.  218. 

iw In  re  Kimberly's  Estate  (1915)  249  Pa.  483,  487,  488,  95  Atl.  86. 

i9s  Laws  of  Pa.,  1855,  No.  347,  p.  328. 

199  Laws  of  Pa.,  1876,  No.  205,  p.  211. 

200  Laws  of  Pa.,  1885,  No.  184,  p.  259. 
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of  a  trustee  or  because  its  object  had  ceased  or  depended  upon 
the  discretion  of  the  last  trustee  or  was  given  in  perpetuity  or 
in  excess  of  the  annual  value  limited  by  law,  but  that  the  court 
should  supply  the  trustee  and,  as  far  as  it  could  be  ascertained, 
carry  out  the  donor's  intent  consistent  with  law  and  equity.201 
In  the  same  year  the  clear  yearly  value  of  real  estate  which 
charitable  associations  were  authorized  to  hold  was  fixed  at 
$30,000,202  and  four  years  later  machinery  was  provided  through 
which  such  amount  could  be  increased.203  In  1895  the  legisla- 
tion of  1889  in  regard  to  the  cy  pres  doctrine  was  supplemented 
and  the  respective  jurisdiction  in  the  matter  of  courts  on  the 
one  hand  and  of  the  legislature  on  the  other  was  fixed  and 
determined.204  Finally,  a  disinterested  witness  within  the  mean- 
ing of  the  mortmain  provisions  of  this  legislation  was  defined  in 

19H.205 

It  is  entirely  clear  that  the  two  principal  results  obtained  by 
this  legislation  relate  to  mortmain  limitations  placed  upon 
donors  and  to  the  application  to  charities  of  the  cy  pres  doc- 
trine. These  two  results  are  interdependent.  Safeguards  are 
thrown  around  the  action  of  donors  by  the  mortmain  provisions 
with  a  view  to  prevent  any  undue  action  on  their  part.  Where, 
however,  a  charity  is  once  created  it  is  protected  henceforth 
from  the  designs  of  the  heirs  by  an  extended  application  of  the 
cy  pres  doctrine.  Unless  therefore  an  express  condition  of  re- 
verter is  attached  to  a  charitable  gift  and  the  facts  on  which  the 
condition  is  to  become  effective  have  happened,206  the  property 
given  to  charity  will  retain  the  indelible  stamp  of  the  trust,207 
whether  it  is  personalty  or  real  estate,208  and  cannot  be  reclaimed 
by  the  heirs.209  Where  its  immediate  object  has  failed,  the  rec- 
ommendations of  the  contributors  are  not  absolutely  controlling 
on  the  court  though  entitled  to  respect  and  weight.210  A  direc- 
tion that  certain  property  is  to  be  "appropriated  to  foreign  mis- 
sionary   work"    has,    therefore,    been    carried    out    under    this 

201  Laws  of  Pa.,  1889,  No.  193,  p.  173. 

202  Laws  of  Pa.,  1889,  No.  40,  p.  42. 
>««  Laws  of  Pa.,  1893,  No.  260,  p.  324. 
2<>*  Laws  of  Pa.,  1895,  No.  89,  p.  114. 
205  Laws  of  Pa.,  1911,  p.  702. 
208Seitz  v.  Seitz  (Pa.  1889)  17  Atl.  229. 

207  Jones  ?'.  Renshaw  (1889)  130  Pa.  327,  18  Atl.  651. 

2°8  In  re  Cowan's  Estate  (1895)  4  Pa.  Dist.  Rep.  435. 

209  Appeal  of  Curran  (Pa.  1884)  4  Penny.  331,  affirming  15  Phila.  84. 

2,0  Commonwealth  v.  Pauline  Home  (1891)   141  Pa.  537,  21  Atl.  661. 
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statute211  and  a  gift  to  a  Pauline  Temporary  Home  has  been 
applied  to  a  children's  aid  society.212  Through  statutory  enact- 
ment a  cy  pres  doctrine  has  been  developed  which  comes  rather 
close  to  the  doctrine  in  vogue  in  England  and  certainly  goes  far 
beyond  the  doctrine  as  recognized  in  any  other  state  of  the 
American  Union. 

When  the  break  between  England  and  the  thirteen  colonies 
occurred  in  1776,  the  question  of  the  effect  of  the  Declaration 
of  Independence  on  the  statute  and  common  law  of  England, 
which  had  heretofore  passed  current  in  America,  at  once  pre- 
sented itself  for  consideration  and  was  indeed  a  matter  of  the 
gravest  importance.  None  of  the  colonies  had  anything  like  a 
code  of  its  own.  The  necessity  of  adopting  the  written  and 
unwritten  law  of  England  in  whole  or  part  was  obvious.  Ac- 
cordingly, the  matter  was  attended  to  by  provisions  inserted  in 
the  constitutions  of  Maryland  in  1776,213  of  New  York  in 
1777,214  of  Massachusetts  in  1780,215  and  by  a  statute  passed  by 
North  Carolina  in  1778,21G  and  by  Virginia  in  1776,217  which 
Virginia  statute  was  incorporated  by  reference  in  the  Kentucky 
constitution  when  this  daughter  of  the  old  dominion  state  as- 
sumed statehood  in  1792. 21S  These  provisions,  while  widely  dif- 
fering in  form,  substantially  agreed  in  adopting  all  English  stat- 
utes made  in  aid  of  or  to  supply  the  defects  of  the  common  law 
enacted  prior  to  the  fourth  year  of  James  I  (the  time  of  the 
first  settlement  of  Virginia  in  1606)  if  those  statutes  were  of  a 
general  nature,  not  local  to  that  Kingdom,  and  at  the  same  time 
consistent  with  the  new  situation  in  America.  While  these  pro- 
visions were  later  nullified  in  New  York,  Virginia  and  Mary- 
land and  superceded  as  far  as  the  Statute  of  Elizabeth  is  con- 
cerned in  North  Carolina  and  Kentucky,  they  have  remained 
in  force  in  Massachusetts  and  have  exercised  an  important 
influence  on  the  legislation  of  a  number  of  other  important 
states. 

When  the  pilgrim  fathers  inaugurated  the  history  of  Mas- 
sachusetts  by   landing  in    1620  at   Plymouth   Rock,   they  com- 

211  Presbyterian  Board  of  Foreign  Missions  v.  Culp  (1892)  151  Pa.  467. 

212  Attorney  General  v.  Pauline  Temporary  Home,  supra,  footnote  210. 

213  See  Bills  of  Rights,  §  3. 

214  Section  35. 
2*5  Ch.  6,  §  6. 

2«  Ch.  5  N.  and  C.  438. 

2"  Ch.  5,  §  6,  Laws  of  1776. 

218  Constitution  of  1792,  §  6,  Art.  8. 
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pleted  their  perilous  journey  in  the  Mayflower  "as  British  sub- 
jects, submitting-  to  the  obligations  and  claiming  the  protection 
and  privileges  of  the  laws  of  England,  as  they  then  stood.  All 
the  statutes  of  the  realm,  previously  made,  especially  those  alter- 
ing, modifying,  or  declaring  the  common  law,  were  included 
with  and  adopted  as  a  part  of  that  code."219  By  an  act  passed 
soon  after  the  granting  of  the  provincial  charter  in  1691  all 
laws  and  ordinances  in  existence  under  the  late  colonial  gov- 
ernment were  continued  in  force.220  This  policy  was  perpet- 
uated by  the  constitution  of  1780  which  is  still  in  force  and 
which  provides  that  "all  the  laws  which  have  heretofore  been 
adopted,  used  and  approved  in  the  Province,  Colony  or  State 
of  Massachusetts  Bay,  and  usually  practiced  on  in  the  courts 
of  law,  shall  still  remain  and  be  in  full  force,  until  altered  or 
repealed  by  the  legislature."221  Under  this  express  authority 
the  Statute  of  Elizabeth  as  stated  by  the  Massachusetts  court, 
having  been  made  by  way  of  declaration  and  amendment  of 
the  common  law,  has  been  acted  upon  in  the  commonwealth  as 
far  as  it  is  applicable  to  the  state  and  its  conditions,  and  as  far 
as  its  judicial  tribunals  have  been  competent  in  point  of  juris- 
diction to  execute  and  carry  its  provisions  into  effect.222  The 
statute,  therefore,  is  a  part  of  the  local  law  as  far  as  to  ascer- 
tain what  shall  be  considered  as  a  charitable  gift,828  but  not  so 
far  as  it  confers  powers  on  tribunals  unknown  in  the  state.221 

Five  years  before  Indiana  was  carved  out  of  the  North- 
western Territory,  such  territory  had  adopted  the  common  law 
of  England.22'  It  was  but  natural  that  Indiana  should  follow 
this  example.  Accordingly,  the  new  territory  passed  a  statute  in 
1807,  which  is  still  in  force  in  the  state'-'2'''  and  which  adopts  all 
general  English  statutes  passed  prior  to  the  year  lf>0f>  which 
are  not  local  in  their  application.  The  question  whether  the 
Statute  of  Elizabeth  i<  in  force  under  this  enactment  has  re- 
ceived elaborate  discussion  in  the  state.  After  the  court  had 
declared  in  IKK)  that  it  could  not  believe  that  the  legislature 
intended    to    exclude    the    statute    from    the    provisions    of    this 

218  Going  v.  Emery  (1834)  33  Mass.  107,  115. 

220  Going  v.  Emery,  supra,  footnote  219. 

221  Ch.  6,  §  6. 

222  Sanderson  v.  White   (1836)  35  Mass.  328,  333. 

Minot  v.  Attorney-General  (1905)   189  Mass.  17..   L80,  75  N.  E.  149 
224  Going  7'.  Emery,  supra,  footnote  219. 
22sMcCord  v.  Ochiltree  (Ind.  1846)  8  Blackf.  *15,  *19. 
220  Burns  Ann.  Ind.  Stat.,  1914,  §  236. 
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act,227  it  experienced  considerable  difficulty  in  1871  on  the  ques- 
tion whether  or  not  the  Statute  of  Elizabeth  was  not  "local" 
in  its  provisions.  It  was,  therefore,  correctly  held  that  such 
statute,  as  far  as  its  remedial  provisions  were  concerned,  had 
not  been  adopted  since  "the  persons  selected  and  the  machinery 
provided  for  the  enforcement  of  the  new  remedy  were  local  to 
the  kingdom  of  Great  Britain,  and  have  no  existence  in  this 
State,  and  are  wholly  unsuited  to  our  laws,  institutions  and 
modes  of  administering  justice."228  In  view  of  this  decision 
the  court  in  1876  intimated  in  broad  language  that  the  Statute 
of  Elizabeth  was  not  in  force  in  the  state.229  When  finally,  in 
1882,  counsel  vigorously  contended  that  a  thesis  maintaining 
that  only  so  much  of  the  early  case  as  held  the  statute  not  to  be 
in  force  had  been  overruled  in  the  cases  just  mentioned  would 
involve  an  unheard  of  "judicial  somersault,"  the  court  agreed 
with  counsel  "that  the  English  statute  of  charitable  uses,  ex- 
cept, perhaps,  as  it  may  serve  to  indicate  or  define  what  are 
charities,  is  not  in  force  here ;  because  its  provisions  and  ma- 
chinery are  local  to  the  kingdom  of  Great  Britain  and  are  not 
applicable  here."230  There  can  be,  therefore,  no  question  but 
that  the  English  charity  doctrine  is  in  force  under  the  Indiana 
statute. 

The  other  states  which  have  thus  adopted  the  Statute  of 
Elizabeth  deserve  but  shorter  treatment  as  the  matter  has  re- 
ceived but  limited  consideration.  In  1816,  five  year's  before 
becoming  a  state  through  the  Missouri  compromise,  the  then 
Territory  of  Missouri  enacted  this  statute,231  which  is  still  in 
force  in  the  state.232  The  Missouri  courts  while  they  do  not 
deny  that  the  Statute  of  Eliabeth  is  in  force  under  this  law233 
have  placed  the  emphasis  on  the  inherent  power  of  equity  over 
charitable  trusts  independent  of  it,234  declaring  that  the  details 
of  the  statute  are  wholly  inapplicable,  though  recognizing  that 
the  statute  as  far  as  it  declares  what  are  existing  charities  has 

227  McCord  v.  Ochiltree,  supra,   footnote  225 ;  see  Richmond  v.   State 
(1854)  5  Ind.  334,  336. 

22«  Grimes  v.  Harmon  (1871)  35  Ind.  198,  243,  244,  250. 
229  Lagrange  County  v.  Rogers  (1876)  55  Ind.  297,  300. 
23°Esrkine  v.  Whitehead  (1882)  84  Ind.  357,  364. 

231  Chambers  v.  St.  Louis  (1860)  29  Mo.  543,  586. 

232  Rev.  Stat.  Mo.,  1909,  §  8047. 

233  Buchanan  v.  Kennard  (1911)  234  Mo.  117,  134,  136  S.  W.  415. 
23*  Lackland  v.  Walker  (1899)  151  Mo.  210,  242,  52  S.  W.  414. 
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been  quite  influential.235  In  Illinois  such  adoption  statute  was 
passed  in  1845  and  is  still  in  force.236  Acting  under  this  statute, 
though  not  specically  mentioning  it,  the  courts  of  Illinois  have 
uniformly  declared  that  the  Statute  of  Elizabeth  forms  a  part 
of  the  common  law  of  the  state,237  and  has  not  been  repealed  by 
the  statutes  for  the  regulation  and  maintenance  of  state  char- 
itable institutions.238 

In  Arkansas  such  adoption  statute  was  passed  at  an  early 
date239  and  as  declared  by  the  supreme  court  has  made  the 
Statute  of  Elizabeth  a  "part  of  the  common  law  inherited  from 
the  mother  country."210  In  Colorado  such  statute  was  passed  in 
1861,  was  repealed  and  re-enacted  in  1868,  is  in  force  today241 
and  incorporates  the  Statute  of  Elizabeth  into  the  state's  juris- 
prudence as  far  as  that  statute  indicates  what  are  charitable 
trust  and  as  far  as  it  gives  validity  to  gifts  for  such  uses.242 
The  statute  has  also  been  passed  in  Wyoming,  but  has  not  re- 
ceived any  judicial  construction.243  In  Florida  the  statute  has 
been  made  to  include  the  English  statutes  passed  prior  to 
1776.244  The  only  case  arising  in  that  state  has  not  referred 
to  this  statute.  Its  decision,  however,  would  indicate  that  the 
Statute  of  Elizabeth  is  considered  to  be  in  force  in  the  state.245 

There  was  good  reason  why  a  number  of  states  during  the 
Revolutionary  War  should  expressly  continue  in  force  not  only 
the  common  law  of  England,  but  also  its  statutes  as  far  as  they 
were  applicable  to  American  conditions.  The  English  statutes 
were  needed  because  these  states  had,  during  their  colonial 
existence,  created  no  written  law  designed  to  take  or  capable 
of  taking  their  place.  An  entirely  different  situation  has  con- 
fronted a  number  of  states  whose  admission  into  the  Union  has 
been  of  a  comparatively  recent  date  and  who.  through  a  some- 

235  Howe  v.  Wilson  (1887)  91  Mo.  45,  49,  3  S.  W.  390. 

238  Courtney's  111.  Stat.,  1916.  Ch.  35. 

237  Heuser  v.  Harris  (1867)  42  111.  425,  429:  Andrews  v.  Andrews 
(1884)  110  III.  223,  230;  Hunt  v.  Fowler  (1887)  121  111.  260.  276;  Hoeffor 
v.  Clogan  (1898)  171  111.  462,  467;  Welch  v.  Caldwell  (1907)  226  III.  488, 
497,  80  N.  E.  1014. 

238Crerar  v.  Williams  (1893)  145  111.  625,  644,  34  X.  E.  467,  affirming 
44  111.  App.  497. 

239  Kirby's  Dig.  of  the  Stat.,  1904,  §  623. 

2-»°Biscoe  v.  Thweatt  (1905)  74  Ark.  545.  549,  86  S.  W.  432. 
2»  Mills  Ann.  Stat,  of  Colo.,  1912,  §  6992. 

242  Clayton  v.  Hallett  (1902)  30  Colo.  231,  247,  70  Pac.  429. 

243  Wyo.  Comp.  Stat.,  §  3588. 
2"  Fla.  Comp.  Laws,  §  59. 

245  Lewis  v.  Gaillard  (1911)  61  Fla.  819,  841,  56  So.  281. 
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what  extended  territorial  existence,  had  at  the  time  of  their 
admission  acquired  a  code  of  their  own,  thus  making  the  adop- 
tion of  the  English  statutes  a  matter  of  minor  importance.  Two 
older  states,  Alabama  and  Vermont,  must  also  be  included  at  this 
place.  Accordingly,  statutes  adopting  merely  the  common  law 
which  is  applicable  to  their  condition  and  not  in  conflict  with 
their  constitutions  has  been  passed  by  Alabama216  and  Ver- 
mont,217 and  by  Arizona,248  California,249  Idaho,250  Kansas,251 
Montana,252  Nebraska,253  Nevada,254  New  Mexico,255  North 
Dakota,250  Oklahoma,257  South  Dakota,258  Utah,259  and  Wash- 
ington.200 

There  can  be  no  question  but  that  the  English  charity  doc- 
trine prevails  in  the  two  older  states  of  Vermont201  and  Ala- 
bama.262 While  the  subject  has  remained  dormant  in  a  number 
of  the  other  states  as  far  as  any  judicial  action  is  concerned, 
others,  such  as  California,203  Kansas,201  New  Mexico,205  North 
Dakota,206    Utah,207    and    Washington,288   have   had    occasion   to 

2«  Code  of  Ala.,  1907,  §  12. 

»'«  Public  Stat,  of  Vt.,  §  1221. 

2« Rev.  Stat,  of  Ariz.,  1913  Civil  Code,  §  S555. 

219  Political  Code,  §  4468. 

250  Rev.  Code  of  Ida.,  §  18. 

251  Kan.  Gen.  Stat,  1905,  §  8746  (§  3,  c.  119.  Gen.  Stat.,  1868). 

252  Rev.  Codes  of  Mont.,  1907,  §  6213. 
-™  Corbey's  Ann.  Stat,  of  Neb.,  §  6955. 

254  Rev.  Laws  of  Nev.,  1912,  §  5474. 

255  New  Mex.  Stat.  Ann.,  1915,  §  1354. 
2r'«Comp.  Laws  of  N.  D.,  1913,  §  4331. 
2"  Gen.  Stat,  of  Okla,  1908,  §  4973. 

258  Civil  Code  Comp.  Laws  of  S.  D.,  1910,  §  6. 
2™  Comp.  Laws  of  Utah,  1907,  §  2488. 
2go  Pierce  Washington  Code  81,  §  1. 

2«i  Burr  v.  Smith  (1835)  7  Vt.  241,  2?3 ;  sec  In  re  Curtis  Estate  (1915) 
88  Vt.  445,  450,  92  Atl.  965. 

262  Carter  v.  Ralfour  (1851)  19  Ala.  814,  829;  see  Johnson  v.  Holifield 
(1885)  79  Ala.  423,  426. 

263  /,,.  re  Hinkley  (1881)  58  Cal.  457,  504,  505. 

264  Harrison  v.  Brophy  (1893)  59  Kan.  1,  51  Pac.  883;  Troutman  v. 
De  Boissiere  Odd  Fellows  Home  &  Industrial  School  Ass'n.  (Kan.  1901) 
64  Pac.  33;  Washburn  College  v.  O'Hara  (1907)  75  Kan.  700,- 90  Pac.  234; 
Ingleside  v.  Nation   (1910)   83  Kan.  172,  109  Pac.  984. 

265  Board  of  Education  v.  School  District  No.  5  (1916)  21  N.  Mex. 
624,  157  Pac.  668. 

266Hagen  v.  Sacrison  (1909)  19  N.  D.  160,  123  N.  W.  518. 

2fi7  United  States  v.  Church  (1892)  8  Utah  310,  31  Pac.  436;  Staines  v. 
Burton  (1898)  17  Utah  331,  53  Pac.  1015;  Mansfield  v.  Neff  (1913)  43 
Utah  258,  134  Pac.  1160. 

2,58  In  re  Stewart's  Estate  (1901)  26  Wash.  32,  38,  66  Pac.  148,  67  Pac. 
723. 
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pass  on  the  question  and  have  invariably  adopted  the  English 
charity  doctrine  though  not  mentioning  their  own  statute.  The 
state  statute  has  been  referred  to  by  the  Nebraska  court  in  cases 
which  take  the  position  that  the  provisions  of  the  Statute  of 
Elizabeth  are  not  enforceable  in  the  state,  but  that  its  courts 
have,  in  the  administration  of  testamentary  uses,  power  equal 
to  that  which  was  possessed  by  the  English  courts  and  that, 
hence,  bequests  for  charitable  purposes  will  be  viewed  with 
favor  and  carried  into  effect  if  the  same  can  be  done  consist- 
ently with  established  principles.209  In  view  of  these  decisions, 
in  view  of  the  decisions  of  states  which  have  no  statute  what- 
soever hereinafter  referred  to,  and  in  view  of  the  general  trend 
In  the  direction  of  the  English  charity  doctrine,  there  can  be 
little  doubt  but  that  the  courts  of  those  states  which  have  such 
a  statute  but  have  not  yet  applied  the  same  to  the  Statute  of 
Elizabeth  or  the  English  charity  doctrine  independent  of  the 
statute,  namely,  Arizona,  Idaho,  Montana,  Nevada,  Oklahoma 
and  South  Dakota,  will  adopt  the  English  rule  when  the  matter  is 
presented  to  them  as  it  will  be  at  some  time. 

It  has  been  seen  that  the  subject  of  charity  has  been  very 
vitally  affected  in  the  various  American  states  by  statutory  enact- 
ments and  constitutional  provisions.  In  fact,  any  aberation 
from  the  English  doctrine  has  been  due  to  legislative  interfer- 
ence or  to  constitutional  provisions.  In  a  few  states  the  legis- 
lature has  righted  its  own  mistakes,  while  in  others  it  has  put 
the  matter  beyond  dispute  by  extensive  statutes  covering  the 
entire  subject.  In  almost  one-half  of  the  states,  however,  the 
legislature  has  done  nothing  of  any  consequence  except  that  it 
lias  adopted  the  English  common  law  or  both  the  English  stat- 
utes and  such  common  law.  This  leaves  a  group  of  states  in 
which  it  has  not  even  done  this,  but  has  entirely  ignored  the 
subject.  This  group  comprehends  old  and  new  states,  though, 
in  some  of  the  latter,  statutes  of  parent  states  have  had  consid- 
erable influence. 

The  original  states  in  which  no  statute  regulating  the  matter 
has  been  passed  are  Delaware,  New  Hampshire,  New  Jersey 
and  South  Carolina.  Despite  this  fact,  the  Delaware  courts 
enforce  the  English  charity  doctrine  on  the  ground  that  the 
jurisdiction    of   the    English    court   of   chancery   over   charitable 


-'■■' fn  re  Nilson's  Estate  (1908)  81  Neb.  809.  813,  116  N.  W.  971-  St 
.1  runes  Orphan  Asylum  v.  Shelby  (1900)  60  Neb.  796,  801,  802,  84  N.  \Y 
273. 
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trusts  existed  independently  of  that  statute  and  that  it  is  this 
jurisdiction  which  was  inherited  by  the  state.270  In  New  Jersey 
the  courts  have  uniformly  maintained  the  proposition  that  the 
Statute  of  Elizabeth  is  not  in  force,271  but  that  there  is  no 
difference  whatever  between  the  common  law  of  England, 
founded  in  part  on  the  statute,  and  the  law  of  the  state  in  regard 
to  what  constitutes  a  charity.272  In  South  Carolina  the  court 
even  on  the  supposition  that  the  jurisdiction  over  charities  did 
not  exist  before  the  Statute  of  Elizabeth,  has  held  that  it  has 
grown  up  since,  and  that  it  has  become  so  firmly  established  as 
to  be  authoritative  in  the  state  under  the  chancellor's  own  proper 
chancery  jurisdiction  independent  of  the  Statute  of  Elizabeth.273 
In  New  Hampshire  the  court  has  taken  notice  that  the  statute 
has  not  been  repealed,274  and  that  the  state  has  adopted  no  regu- 
lation, statutory  or  constitutional,  concerning  charities,275  and 
from  this  has  drawn  the  conclusion  that  the  matter  is  governed 
by  the  established  principles  of  the  common  law  over  which  its 
courts  have  taken  original  and  inherent  jurisdiction  independent 
of  the  statute.276  Of  course  where  such  principles  are  in  any  case 
clearly  inapplicable  to  the  state's  institutions,  they  will  be  dis- 
regarded.277 

It  is  a  very  natural  thing  that  when  a  new  state  is  carved  out 
of  an  old  one,  the  laws  in  force  in  the  older  state  should  exercise 
a  strong  influence  on  the  budding  jurisprudence  of  the  new 
state.  There  must  be  some  rule  by  which  to  decide,  and  none 
is  closer  at  hand,  easier  to  reach  and  better  understood  than  that 
which  prevails  in  the  parent  state.  To  this  the  doctrine  of 
charities  forms  no  exception.  Accordingly,  two  states,  Maine 
and  Tennessee,  have  been  influenced  by  the  statutes  of  Massa- 
chusetts and  North  Carolina,  respectively,  though  these  statutes 
have  not  formally  been  re-enacted  by  them. 

While  Tennessee  was  still  a  part  of  North  Carolina,  that 

270Doughten  v.  Vandever  (1875)  5  Del.  Ch.  51,  63. 

2TiNorris  v.  Thomson  (1868)  19  N.  J.  Eq.  307,  312,  aff'd.  (1869)  20 
N  T  Eq.  489;  Hesketh  v.  Murphy  (1882)  36  N.  T.  Eq.  304,  306,  affirming 
(1882)  35  N.  J.  Eq.  23. 

272MacKenzie  v.  Presbytery  of  Jersey  City  (1905)  67  N.  J.  Eq.  652, 
664,  665,  61  Atl.  1027. 

273  Attorney  General  v.  Jolly  (S.  C.  1844)  1  Rich.  Eq.  *99,  *107. 

27*Haynes  v.  Carr  (1901)  70  N.  H.  463,  483. 

275  Union  Baptist  Society  v.  Candia  (1819)  2  N.  H.  20,  21. 

276  Webster  v.  Sughrow  (1898)  69  N.  H.  380,  381 ;  Goodale  v.  Mooney 
(1881)  60  N.  H.  528,  533. 

277  Union  Baptist  Society  v.  Candia,  supra,  footnote  275. 
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state  in  1778  adopted  all  such  English  statutes  as  were  consistent 
with  the  freedom  and  independence  of  the  state  and  its  form 
of  government.278  This  fact,  as  well  as  the  settled  doc- 
trine that  English  statutes,  passed  before  the  emigration 
of  our  ancestors,  which  were  applicable  to  our  situation 
and  government,  constitute  a  part  of  the  common  law  of  this 
country,279  could  not  but  exercise  a  great  influence  over  the 
courts  of  Tennessee  after  the  "territory  south  of  the  Ohio"  had 
become  a  sovereign  state  in  1796.  Outside  of  the  North  Carolina 
act  just  mentioned,  the  Tennessee  court,  however,  has  been  left 
without  the  aid  of  legislative  enactments,  and  has  thus  been 
thrown  altogether  upon  the  common  law,  English  statutes  and 
English  expositions  of  them  as  the  sources  of  information  on 
the  subject.  It  has,  accordingly,  held  that  the  practice  of  the 
chancellor  under  the  Statute  of  Elizabeth  is  not  to  be  followed280 
and  that  only  those  powers  over  charities  exercised  by  the  chan- 
cellor by  virtue  of  his  judicial  powers  (as  distinguished  from 
his  legislative  and  delegated  powers)  are  in  force  in  the  state.281 
While  holding  that  the  Statute  of  Elizabeth  as  such  is  not  in 
force,  it  has  been  held  that  such  of  its  conservative  provisions  as 
were  law  before  enactment,  remained  in  force,  not  because  of 
the  statute,  but  because  they  were  embodied  in  a  statute  which 
could  not  be  carried  out  for  want  of  the  necessary  machinery.282 
When  Maine  in  1820,  under  the  Missouri  Compromise,  was  ad- 
mitted to  statehood,  it  naturally  retained  a  great  deal  of  the  law 
of  Massachusetts,  of  which  state  it  had  since  1660  been  a  part 
under  the  name  of  the  "District  of  Maine."  Among  the  law 
thus  inherited  from  the  mother  state  was  the  Statute  of  Eliza- 
beth which  formed  "in  principal  and  substance  a  part  of  the  law 
of  Massachusetts."2"3  Accordingly,  the  statute  is  regarded  as  a 
part  of  the  common  law  of  the  state,284  though  this  refers  only 
to  its  general  provisions.285  Even  as  to  these,  however,  the  pow- 
ers of  the  Maine  courts  have  been  stated  to  have  been  neither 

2*8  Ch.  5  (N.  &  C.  438)  ;  Green  v.  Allen  (1844)  24  Tenn.  170,  233. 

279  Green  v.  Allen,  supra,  footnote  278,  p.  178. 

280  Green  v.  Allen,  supra,  footnote  278,  p.  207. 

2S1  Dickson  v.  Montgomery  (1851)  31  Tenn.  348,  366;  Frierson  v.  Pres- 
byterian Church  (1872)  54  Tenn.  683,  694. 

282  Dickson  v.  Montgomery,  supra,  footnote  282,  p.  367. 

283  Drew  v.  Wakefield  (1865)  54  Me.  291.  298. 

28*  Preacher's  Aid  Society  v.  Rich  (1858)  45  Me.  552,  559. 
285Tappan  v.  Deblois  (1858)  45  Me.  122,  128. 


306  COLUMBIA    LAW   REVIEW. 

exclusively  derived  from  nor  restricted  by  the  statute,286  though 
that  statute  has  been  said  to  have  been  incorporated  into  the 
state's  chancery  jurisprudence  by  the  general  statutes  of  the 
state.287 

This  leaves  four  newer  states  widely  scattered  in  which  the 
English  doctrine  has  been  upheld  though  the  legislature  has  taken 
no  action  whatsoever.  One  of  these,  Texas,  was  at  one  time 
an  independent  republic;  another,  Iowa,  is  a  part  of  the  Louis- 
iana purchase;  the  third,  Ohio,  is  one  of  the  five  states  carved 
out  of  the  Northwest  Territory,  while  the  fourth,  Oregon,  is 
formed  of  a  part  of  the  territory  which  was  involved  in  the 
famous  Northwest  Boundary  Dispute. 

The  power  of  the  courts  in  Oregon  over  charitable  trusts  is 
derived  from  the  common  law288  and  consists  of  an  original  in- 
herent jurisdiction  by  virtue  of  their  inherent  powers  without 
reference  to  whether  or  not  the  Statute  of  Elizabeth  has  been 
adopted  in  the  state.288  In  Texas  the  English  law  as  to  trusts 
was  in  force  while  the  commonwealth  was  still  an  independent 
republic.290  It  has,  therefore,  been  held  that  courts  of  equity 
have  jurisdiction  over  charities  by  virtue  of  their  general  powers 
independent  of  any  statute.291  Any  attempt  to  deny  to  the 
courts  the  power  to  uphold  and  enforce  charities  has  found  no 
countenance,292  since  such  power  from  an  early  date  has  become 
firmly  embedded  into  the  state's  judicial  system.293  Though  the 
Statute  of  Elizabeth  has  not  been  in  terms  adopted  in  Ohio,  its 
principles  and  doctrines  have  been  adopted  by  its  courts294  and 
enter  to  a  certain  extent  into  the  jurisprudence  of  the  state.295 
This  adoption,  however,  has  not  been  entirely  uninfluenced  by 
the  action  of  the  legislature.  That  body  early  in  the  history  of 
the  state  passed  a  law  making  all  gifts  to  the  poor  of  a  town- 
ship good  and  valid  in  law,  and  passing  the  title  to  property 
so  given  to  the  trustees  of  such  townships  for  the  use  of  their 

286Tappan  v.  Deblois,  supra,  footnote  286,  p.  131. 

287  Howard  v.  American  Peace  Society   (1860)   49  Me.  288,  302. 

288  jn  re  John's  Will  (1896)  30  Ore.  494,  511,  47  Pac.  341,  50  Pac.  226. 
2saPennoyer  v.  Wadhams  (1891)  20  Ore.  274,  279,  280,  25  Pac.  720. 
200  Paschal  v.  Acklin  (1863)  27  Tex.  173,  193,  194. 

29i  Rhodes  v.  Maret  (Tex.  1908)  112  S.  W.  433,  435;  Hopkins  v.  Upshur 
(1857)  20  Tex.  89,  95. 

292  Bell  County  v.  Alexander  (185S)  22  Tex.  350,  364,  365. 

293  Paschal  v.  Acklin,  supra,   footnote  291. 

294Perin  v.  Carey  (1860)  65  U.  S.  465,  501 ;  Urmey  v.  Wooden  (1853) 
1  Oh.  St.  160,  164;  State  v.  Toledo  (1902)  23  Oh.  C.  C.  327,  343. 
295  Miller  v.  Teachout  (1874)  24  Oh.  St.  525,  533. 
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poor.296  The  spirit  and  policy  of  this  legislation  has  been  ab- 
sorbed by  the  courts  and  has  led  them  to  uphold  gifts  not  within 
its  letter,  though  charitable  on  general  principles.297 

Shortly  after  the  territorial  status  of  Iowa  had  come  to  an 
end  by  the  admission  of  the  new  state  into  the  Union  in  1846, 
the  question  of  the  doctrine  in  regard  to  charitable  trusts  to 
prevail  in  the  new  state  was  settled,  though  not  without  consid- 
erable difficulty.  To  reach  its  result  an  early  case  decided  in 
1852298  was  overruled  four  years  later  on  the  ground  that  the 
court  would  not  allow  a  rule  hastily  enunciated  to  grow  up  and 
receive  its  subsequent  sanction.299  Since  that  time  many  ques- 
tions of  importance  have  come  before  the  courts  of  the  state 
in  which  the  common  law  doctrine  of  charities  has  been  applied. 
It  can,  therefore,  admit  of  no  doubt  that  the  Statute  of  Eliza- 
beth or  at  least  the  English  charity  doctrine  is  part  of  the  com- 
mon law  of  Iowa.300 

It  has  been  seen  that  the  United  States  Supreme  Court  is 
in  large  measure  responsible  for  the  rule  which  exists  in  Vir- 
ginia, West  Virginia,  Maryland  and  the  District  of  Columbia. 
The  position  which  the  federal  courts  will  take  in  charity  cases 
is,  however,  important,  since  many  such  cases  on  account  of 
diversity  of  citizenship  can  well  be  thrown  into  the  federal 
courts.  That  this  has  not  been  done  to  a  greater  extent  than 
has  actually  happened  is  due  to  the  fact  that  the  Federal  Su- 
preme Court  has  adopted  the  policy  of  absolutely  following  the 
state  rule  in  this  matter,  whatever  it  may  be.  Thus  in  the 
famous  case  of  Vidal  v.  Girard,301  it  followed  the  law  of  Penn- 
sylvania. In  another  famous  case  involving  a  large  amount  of 
property,  it  followed  and  applied  the  Louisiana  law,  though  this 
law  is  based  on  civil  and  not  common  law  conceptions.302  It 
was  but  natural  that  after  the  early  case  of  Philadelphia  Baptist 
Ass'n.  v.  Hart303  had  in  part  been  overruled  by  the  Girard  Case 
just  mentioned,  litigants  in  Virginia  and  Maryland  should  apply 

296  Swan's  Stat..  1831,  §  637. 

297  Urmey  V.  Wooden,  supra,  footnote  295. 
""Marshall  v.  Chittenden   (Iowa  1852)  3  G.  Greene  382. 
"•Miller  v.  Chittenden   (1856)  2  Iowa  315,  368. 

*M>K1umpert  v.  Vrieland  (1909)   142  Iowa  434,  444,  121  N.  W.  34. 

301  (1844)  43  U.  S.  127. 

302  McDonogh  v.  Murdoch  (1863)  56  U.  S.  367:  see  also  Sickles  v. 
New  Orleans  (C.  C.  A.  1897)  80  Fed.  868,  874;  Wood  7-.  Paine  (C.  C 
1895)  66  Fed.  807,  following  the  Rhode  Island  law. 

303  (1819)  17  U.  S.  1. 
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to  the  federal  courts  in  preference  to  the  state  courts  where  their 
side  of  the  case  appeared  to  be  foredoomed  in  the  state  courts. 
This  attempt,  however,  has  availed  them  nothing  since  the  Su- 
preme Court  in  cases  arising  in  these  jurisdictions  still  follows 
the  Hart  Case.304  Of  course,  where  a  charitable  gift  would  be 
valid  in  either  of  these  states,  it  will  also  be  upheld  by  the  Fed- 
eral courts.  Thus  the  court  has  discussed  and  applied  the  stat- 
utory exceptions  made  to  the  Virginia  doctrine  in  1839  and 
1341 } 305  an(i  has  held  a  gft  to  an  incorporated  domestic  mission 
to  be  valid  in  Maryland  on  the  ground  that  domestic  missions 
constitute  a  part  of  its  corporate  purposes.306  The  view  thus 
taken  as  to  Virginia  and  Maryland,  of  course,  applies  equally 
to  West  Virginia,  which  has  substantially  the  same  law  on  this 
subject.  In  view  of  the  stand  thus  taken  by  the  federal  courts, 
it  may  be  confidently  asserted  that  no  particular  advantage  can 
be  gained  by  taking  charity  legislation  away  from  the  state 
courts  and  transferring  it  to  the  federal  courts. 

To  sum  up:  Due  in  part  to  the  repeal  of  the  Statute  of 
Elizabeth  by  them,  in  part  to  an  early  decision  of  the  United 
States  Supreme  Court,  the  states  of  Virginia,  West  Virginia, 
Maryland  and  the  District  of  Columbia  have  been  led  away 
from  the  English  charity  doctrine  and  have  but  partially  recov- 
ered their  lost  ground  through  legislative  action.  The  same 
misfortune  has  befallen  New  York,  Michigan,  Wisconsin  and 
Minnesota  through  a  codification  of  the  law  of  trusts  which  abol- 
ished all  trusts  except  as  expressly  authorized  or  modified.  All 
these  four  states,  however,  with  the  exception  of  Minnesota 
have  now  found  their  way  back  to  the  English  charity  rule.  In 
still  another  state,  Mississippi,  all  charitable  devises  and  all  be- 
quests in  favor  of  religious  charities  have  been  declared  void 
by  the  constitution  of  that  state.  With  the  exceptions  just  men- 
tioned the  English  charity  rule  is  in  force  in  all  the  remaining 
states  of  the  Union,  though  its  legal  foundation  is  not  by  any 
means  the  same  in  all  or  even  a  majority  of  them.     Such  doc- 

304  Russell  v.  Allen  (1882)  107  U.  S.  163,  167,  168,  2  Sup.  Ct.  327;  27 
Ala.  Law  Journal  289,  affirming  Fed.  Cas.  No.  12,149,  5  Dill.  235:  8  Cent. 
Law  J.  314;  see  Kain  v.  Gibbonev  (1879)  101  U.  S.  362,  affirming  Fed. 
Gas.  No.  7595,  3  Hughes  397;  Wheeler  v.  Smith  (1850)  50  U.  S.  55,  76,  80; 
Miller  v.  Ahrens  (C.  C.  1907)  150  Fed.  644;  Board  of  Foreign  Missions  v. 
McM aster  (1855)  Fed.  Cas.  No.  1586;  Meade  v.  Beale  (1850)  Fed.  Cas. 
No.  9371. 

305  Handley  v.  Palmer  (C.  C.  1899)  91  Fed.  948,  954. 

306  Domestic  &  Foreign  Missionary  Society  v.  Gaither  (C.  C.  1894) 
62  Fed.  422. 
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trine  rests  on  extensive  legislative  acts  directly  recognizing  it  in 
Connecticut,  Georgia,  Kentucky,  Louisiana,  North  Carolina, 
Pennsylvania  and  Rhode  Island.  It  rests  on  statutes  which 
adopt  the  English  statutes  passed  before  1606  in  Arkansas, 
Colorado,  Florida,  Illinois,  Indiana,  Massachusetts,  Missouri  and 
Wyoming.  Its  only  legislative  foundation  in  Alabama,  Arizona, 
California,  Idaho,  Kansas,  Montana,  Nebraska,  Nevada,  New 
Mexico,  North  Danota,  Oklahoma,  South  Dakota,  Utah,  Ver- 
mont and  Washington  is  a  statute  which  adopted  the  common 
law.  In  the  remaining  ten  states,  namely,  Delaware,  Iowa, 
Maine,  New  Hampshire,  New  Jersey,  Ohio,  Oregon,  South 
Carolina,  Tennessee  and  Texas,  the  doctrine  has  been  laid  down 
by  the  courts  without  any  direct  legislative  recognition  of  any 
kind. 

Carl   Zollman, 

Chicago,  111. 
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JUNE,  NINETEEN  HUNDRED  AND  NINETEEN 


The  Law  School. — Professor  Walter  Wheeler  Cook  was 
elected  to  the  law  faculty  on  May  5th.  He  was  graduated  from 
the  Law  School  in  1901.  He  is  also  an  alumnus  of  the  College 
and  the  University,  from  which  he  holds  the  degrees  of  A.B. 
(1894),  A.M.  (1899),  and  LL.M.  (1901).  In  the  Law  School 
he  was  a  contemporary  of  Dean  Stone  and  Professor  Underhill 
Moore  in  the  days  of  that  distinguished  teacher,  the  late  William 
A.  Keener.  Professor  Cook  began  his  career  as  a  teacher  of  law 
at  the  University  of  Nebraska,  where  he  and  Dean  Roscoe  Pound 
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of  the  Harvard  Law  School  were  associated  on  the  law  faculty. 
After  a  few  years  at  Nebraska  and  the  University  of  Missouri, 
he  served  for  ten  years  in  the  law  schools  of  the  University  of 
Wisconsin  and  the  University  of  Chicago.  Three  years  ago,  he 
accepted  an  appointment  to  the  Yale  University  Law  Faculty. 
Professor  Cook  has  written  many  articles  on  subjects  in  public 
as  well  as  private  law  and  is  editor  of  several  case  books. 

Professor  Cook's  courses  in  the  Law  School  will  be  Common 
Law  Pleading,  Equity  I,  Conflict  of  Laws,  and  a  new  course 
combining  Quasi-Contracts  and  the  parts  of  Equity  dealing  with 
rescission,  restitution  and  reformation  of  contracts. 

In  addition  to  Professor  Cook's  new  course,  Mr.  Robert  L. 
Hale,  LL.B.,  Ph.D.,  has  been  appointed  to  give  a  course  entitled 
Public  Utilities  II,  on  the  law  of  rate-making,  for  two  hours  a 
week  in  the  Winter  Session.  The  course  is  offered  not  only  to 
meet  the  needs  of  men  desiring  instruction  in  this  field,  but  also 
to  emphasize  to  law  students  the  necessity  of  economic  analysis 
of  legal  problems  and  to  familiarize  them  with  the  processes  of 
such  analvsis  and  the  use  of  economic  data. 

Professor  Gifford  will  also  offer  a  new  course  on  the  Admin- 
istration of  Estates,  which  will  be  given  for  two  hours  a  week 
in  the  Spring  Session.  In  the  place  of  the  course  on  Common 
Law  Pleading  which  will  be  given  by  Professor  Cook,  Professor 
Gifford  will  give  the  course  on  Domestic  Relations.  Professor 
Young  B.  Smith  will  give  the  course  in  Agency.  Suretyship  will 
be  given  by  Professor  Underhill  Moore.  Professor  Glenn  will 
continue  to  offer  the  courses  on  Creditors'  Rights  and  Insurance. 
Mr.  Hewitt  will  continue  his  course  on  Equity  Pleading  and 
Federal  Jurisdiction. 

Law  Library. — In  the  March  issue  of  the  Review  mention 
was  made  of  the  gratifying  growth  of  the  Law  Library  during 
the  year.  The  increase  in  the  collection  over  a  period  of  years 
is  even  more  suggestive  of  the  policy  of  expansion  that  has  been 
followed.  On  January  1,  1914,  the  total  number  of  volumes  in 
the  Library  was  55,609;  and  on  April  30,  1919,  71,912  volumes. 
This  is  an  increase  in  five  years  of  16,303  volumes.  The  growth, 
in  addition  to  new  volumes  of  serials,  has  been  chiefly  in  text- 
books, American  and  English  law  reports.  United  States  statute 
law,  and  international  law.  During  the  last  year,  the  Canadian 
collection  has  been  built  up  so  that  now  it  is  thought  to  be  equal 
to  any  in  either  the  United  States  or  the  Dominion  of  Canada. 
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The  statistics  given  below  have  added  significance  when  it  is 
known  that  most  of  the  books  on  administrative  and  constitutional 
law  are  not  included,  since  these  groups  are  shelved  in  the  Gen- 
eral Library.  The  same  remark  applies  to  government  docu- 
ments, which  form  a  large  part  of  some  law  libraries.  Detailed 
statistics  of  the  collection  as  of  April  30,  1919,  are  given  in  the 
following  table : 


Class 


Vols. 


Dupl. 


Total 


Legal  periodicals 

Text-books  and  treatises 

American    reports 

British  reports 

British   colonial    reports 

American  statute  law 

British  statute  law 

British  colonial  statute  law 

Jay  collection 

Kent  collection 

Bushe-Fox  collection 

Bar  Association  reports 

Attorney-generals'  reports 

Public  Utility  and  R.  R.  Comm'n.  Reports. 

Jurisprudence   

Criminal  law  and  trials 

Roman   law 

Foreign    law 

Dissertations    

International  and  maritime  law 


2,162 

124 

2,286 

8,337 

647 

8,984 

17,319 

5,028 

22,347 

4,537 

1,258 

5,795 

2,220 

.... 

2,220 

4,985 

485 

5,470 

412 

14 

426 

950 

950 

426 

426 

468 

468 

711 

711 

795 

795 

462 

462 

1,094 

1,094 

1,419 

1,419 

1,407 

1,407 

1,001 

1,001 

5,494 

5,494 

5,876 

5,876 

4,222 

59 

4,281 

64,297 


7,615 


71,912 


NOTES 


The  Bankruptcy  Adjudication  as  a  Judgment  in  rem. — Ever  since 
the  Supreme  Court  made  remarks  to  that  effect  in  a  case  arising  under 
the  Bankrupt  Act  of  1S411  it  has  been  a  favored  saying  that  an  adjudi- 
cation of  bankruptcy  is  a  judgment  in  rem  and  good  as  against  the 
world,  wherefore  it  binds  even  those  who  had  no  part  in  the  proceed- 
ings leading  to  the  adjudication.  The  influence  of  this  suggestion 
lias  gone  far,  so  far,  indeed,  that  though  several  years  ago  the  Supreme 
Court  expressly  confined  the  idea  within  its  proper  limits2  and  some 
courts  grasped  the  necessary  distinction  in  time  to  escape  error,3  it 
again  has  been  necessary  for  our  highest  court  to  state,  in  Gratiot 
County  Bank  v.  Johnson  (1919)  39  Sup.  Ct.  263,  the  meaning  of  this 
vexatious  expression.  On  that  occasion,  be  it  noted,  the  Court  not 
merely  reversed  the  decision  of  the  highest  court  of  Michigan,4  but 
also  overruled  several  decisions  of  the  lower  federal  courts.5  It  was 
also  incumbent  upon  the  Supreme  Court  itself  to  explain  several  of  its 
own  decisions6  of  date  later  than  the  pioneer  one  just  mentioned,  in 
which  it  had  repeated  the  suggestion  that  the  bankruptcy  adjudica- 
tion operates  in  rem. 

In  the  Supreme  Court's  latest  decision,  a  trustee  in  bankruptcy 
brought  suit  in  a  state  court  to  recover  a  preferential  transfer  made 
within  four  months  prior  to  the  filing  of  the  bankruptcy  petition. 
The  defendant  denying  that  the  bankrupt  was  insolvent  when  the 
payments  were  made,  the  trustee  offered  in  evidence  the  adjudication, 
together  with  the  petition  and  master's  report  upon  which  it  was 
founded.  The  petition  alleged,  and  the  master  found,  that  the  debtor 
had  been  insolvent  for  four  months  prior  to  the  filing  of  the  petition. 
The  defendant  was  not  a  party  to  the  bankruptcy  proceedings,  and 
had  taken  no  part  therein.  The  trial  court  held  that  this  evidence 
not  only  was  admissible,  but  was  conclusive  that  the  debtor  had  been 
insolvent  for  the  four  months'  period,  and  hence  entered  judgment 
for  the  trustee.7  The  Supreme  Court  reversed  that  judgment;  hold- 
ing that  the  evidence  was  not  conclusive,  but  declining  to  pass  on 
whether  it  was  admissible  as  tending  to  prove  insolvency. 

So  far  as  concerned  the  Supreme  Court's  previous  decisions,  a? 

i  Shawhan  v.  Wherritt  (1849)  48  U.  S.  627. 

2  Manson  v.  Williams  (1909)  213  U.  S.  453,  29  Sup.  Ct.  519. 

3£.  q.,  Fidelity  &  Deposit  Co.  v.  Queens  County  Trust  Co.  (1919)  226 
N.  Y.  225,  232. 

*  Johnson  v.  Gratiot  County  Bank  (1916)  193  Mich.  452,  160  N.  W.  544. 

5  Cook  v.  Robinson  (C.  C.  A.  1912)  194  Fed.  785;  m  re  American  Brew- 
ing Co.  (C.  C.  A.  1902)  112  Fed.  752;  Bear  v.  Chase  (C.  C.  A.  1900)  99 
Fed.  920. 

6  Shawhan  v.  Wherritt,  supra,  footnote  1;  Michaels  v.  Post  (1874)  88 
U.  S.  398;  New  Lamp  Chimnev  Co.  v.  Ansonia  Brass  &  Copper  Co.  (1875) 
91  U.  S.  656,  661.  See  also  Chapman  v.  Brewer  (1885)  114  U.  S.  158, 
5  Sup.  Ct.  799. 

7  Johnson  v.  Gratiot  County  Bank,  supra,  footnote  4. 
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distinct  from  remarks,  there  was  nothing  to  impeach  the  result  just 
reached.  Shawhan  v.  Wherritt,8  to  which  such  remarks  may  be  traced, 
was  governed  by  the  provisions  of  the  Act  of  1841,  which,  in  common 
with  contemporary  English  legislation,  provided  that  transfers  by  the 
bankrupt,  intervening  between  the  date  of  the  commission  of  the  act 
of  bankruptcy  and  the  adjudication,  should  be  void  if  the  holder  of 
the  lien  or  title  thus  acquired  had  notice  of  the  act  of  bankruptcy  at 
the  time  he  acquired  his  interest.  The  bankrupt  conveyed  a  parcel  of 
land,  and  thereupon  certain  of  his  creditors  filed  a  bill  in  the  state 
chancery  court  to  avoid  the  transfer  as  a  fraudulent  conveyance. 
Another  creditor,  however,  filed  a  petition  in  bankruptcy,  relying 
upon  the  same  fraudulent  conveyance  as  an  act  of  bankruptcy. 
Thereafter  the  chancery  court  decreed  a  sale  of  the  property,  while  the 
bankruptcy  court  preceeded  to  an  adjudication  of  bankruptcy  and  the 
appointment  of  a  trustee.  Each  decision  necessarily  implied  that  the 
transferee  of  the  property  was  bound  by  the  circumstances  attendant 
upon  the  transfer.  The  property  was  purchased  by  Shawhan  at  the 
chancery  sale,  and  thereupon  Wherritt,  the  trustee  in  bankruptcy, 
sued  for  its  possession.  The  lower  courts  having  decided  in  favor 
of  the  trustee,  the  defendant  took  the  case  to  the  Supreme  Court, 
which  affirmed  the  judgment.  The  decision  was  right,  because  the 
Bankrupt  Act  of  force  annulled  the  original  conveyance,  and  there- 
fore all  subsequent  transfers  founded  thereon  were  void,  despite  any 
decree  of  a  state  chancery  court.  The  real  question  was  not  whether 
the  bankruptcy  adjudication  was  or  was  not  a  judgment  in  rem,  but 
whether  the  national  statute  under  which  that  adjudication  was  made, 
was  of  paramount  effect.  In  New  Lamp  Chimney  Company  v.  An- 
sonia  Brass  &  Copper  Company,9  a  plea  was  interposed  to  an  action 
of  assumpsit,  that  the  defendant  had  been  adjudicated  a  bankrupt 
and  the  plaintiff  had  proven  in  the  bankruptcy  and  received  a  divi- 
dend. The  general  term  of  New  York  allowed  a  recovery  for  the 
amount  of  the  debt  less  the  dividend,  on  the  ground  that  the  federal 
coui-t  had  lacked  jurisdiction  to  adjudge  the  defendant  bankrupt. 
The  New  York  Court  of  Appeals  affirmed  this  judgment10  and  the 
defendant  took  the  case  to  the  Supreme  Court.  That  court  also 
affirmed  the  judgment,  not  on  the  ground  that  the  bankruptcy  court's 
jurisdiction  could  be  questioned,  but  that  under  a  proper  interpreta- 
tion the  provision  of  the  Bankrupt  Act  of  1867,  as  it  then  stood,  which 
apparently  denied  the  right  to  a  creditor,  who  had  proven  in  the  bank- 
ruptcy, thereafter  to  sue  the  bankrupt,  did  not  apply  to  the  case  at 
bar.  The  question  was  simply  one  of  statutory  interpretation;  the 
court,  although  of  course  not  admitting  it,  being  subconsciously  aided 
by  the  facts  that  the  Act's  remarkable  provision  actually  had  been 
repealed  pendente  lite. 

The  real  point  of  the  case  under  review  is  revealed  by  an  exam- 

8  Supra,  footnote  1. 

9  Supra,  footnote  6. 

10Ansonia  Brass  &  Copper  Co.  v.  New  Lamp  Chimnev  Co.  (1873)  64 
Barb.  435;  aff'd.  (1873)  53  N.  Y.  123. 
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ination  of  the  rule  which  the  Supreme  Court  already  had  established 
in  Michaels  v.  Post  and  Chapman  v.  Brewer.11  In  each  case  it  was 
held  to  be  no  defense,  to  an  action  brought  by  a  bankruptcy  trustee 
to  recover  assets  belonging  to  the  bankrupt  estate  but  in  the  defend- 
ant's possession,  that  the  adjudication  of  bankruptcy  had  been  made 
upon  the  petition  of  one  who  was  not  in  fact  a  creditor.  These  two 
decisions  are  exactly  in  line  with  the  proposition  which  the  Supreme 
Court  now  declares  to  mark  the  bounds  of  the  idea  that  the  adjudi- 
cation operates  in  rem.  So  far  as  the  adjudication  declares  the  status 
of  the  debtor  as  a  bankrupt,  strangers  may  not  attack  it  collaterally, 
but  it  does  not  bind  them  "as  to  the  facts  or  as  to  the  subsidiary  ques- 
tions of  law  on  which  it  is  based".12 

That  is  quite  consistent  with  the  basic  proposition  of  bankruptcy. 
Its  primary  object,  a  fair  distribution  of  the  debtor's  property  among 
his  creditors,  can  be  accomplished  only  by  legislation  which  annuls 
the  debtor's  title  to  his  property  and  lodges  it  in  an  officer  of  the  court 
for  the  purposes  of  distribution.  The  trustee  in  bankruptcy,  there- 
fore, derives  his  title  from  a  statutory  process  of  investiture;  and  the 
adjudication  of  a  bankruptcy  is  simply  a  judicial  declaration  that 
the  conditions,  prescribed  by  the  statute  for  this  transfer  of  title,  have 
been  fulfilled.  Since  the  statute  acts  at  once  upon  all  sorts  and  con- 
ditions of  property  in  which  the  bankrupt  has  an  interest,  its  applica- 
tion in  the  particular  case  must  necessarily  be  determined  by  one 
court  and  then  for  all  time.  When  the  statute  designates,  as  such 
laws  always  do,  a  particular  court  which  shall  make  this  decision,  it 
necessarily  forbids  any  other  court  from  reaching  a  contrary  judg- 
ment with  respect  to  the  particular  debtor  and  anything  that  he  may 
have. 

The  same  proposition  is  essentially  involved  in  the  decree  of  a 
court  of  probate.  That  court's  function,  in  ancient  days  confined  to 
personal  property  but  now  statutorily  enlarged  to  the  probate  of  wills 
of  real  estate  as  well,  is  to  decide  whether  the  testamentary  instrument 
shall  be  admitted  to  probate  or  letters  of  administration  granted. 
Only  one  court  can  act  in  the  matter,  for  the  same  reason  that  only 
one  court  can  determine  whether  or  not  a  man  is  a  bankrupt.  Nor 
is  this  likeness  altered  by  the  laws  in  force  in  many  of  our  states, 
which  extend  the  jurisdiction  of  probate  courts  to  the  administration 
of  the  decedent's  estates.  Such  a  statute  simply  removes  from  the 
chancery  court  an  administrative  jurisdiction  which  under  its  own 
precedents  it  would  otherwise  have  had,  and  places  it  with  a  statu- 
tory court.13  In  all  respects,  therefore,  a  decree  of  probate  operates 
like  an  adjudication  of  bankruptcy;  there  is  room  for  but  one  court 
to  make  the  particular  decree,  and  hence  no  other  court  can  question 
it.  Such  is  the  interpretation  which  of  necessity  must  be  given  to 
any  statute  which  confers  upon  a  court  the  power  to  make  a  decree 
generative  of  a  distribution  of  assets. 

11  Supra,  footnote  6. 

12  Gratiot  County  Bank  v.  Johnson  (1919)  39  Sup.  Ct.  263. 

13  Glenn,  Creditors'  Rights  §  301. 
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But  beyond  that,  the  decree  should  not  operate  to  bind  anyone 
who  had  not  joined  in  the  contest  which  it  decided.  For  purposes 
of  administration,  as  the  Supreme  Court  now  tells  us,  the  statute 
speaks  through  the  decree,  and  the  latter  consequently  has  "a  legis- 
lative effect."  It  is,  however,  quite  different  to  say  that  a  stranger 
is  bound  by  any  finding  of  fact  established  by  the  judgment.  The 
rule  which  requires  the  stranger  to  respect  the  status  or  title  con- 
ferred by  the  adjudication,  does  not  extend  to  his  being  bound  by  the 
reasoning  which  lead  up  to  the  decree.14  As  he  was  not  heard  on 
such  question's,  he  should  not  be  denied  a  chance  to  discuss  them; 
it  is  enough  if  he  is  required  to  respect  the  title  which  the  judgment 
confers  upon  the  trustee,  executor,  or  other  officer  of  administrative 
functions. 

Such  is  the  law  as  we  now  have  it;  and  no  longer  should  any 
court  speak  of  an  adjudication  of  bankruptcy  as  establishing  any- 
thing but  that  the  trustee  is  properly  in  office  and  clothed  with  a 
title  to  all  the  estate  that  was  of  the  bankrupt.  Beyond  that  the 
Supreme  Court  did  not  go.  It  refrained  from  deciding  whether  the 
adjudication,  as  read  in  the  light  of  the  master's  report  and  the  peti- 
tion upon  which  it  was  founded,  was  admissible  as  rebuttable  evi- 
dence of  insolvency  during  the  four  months'  period. 

A  footnote  reference,  however,  to  cases  holding  that  the  bank- 
rupt's schedules  are  admissible  to  show  insolvency  in  a  suit  by  the 
trustee  against  the  third  party15  suggests  a  hint  that  the  adjudication 
is  competent  in  that  regard.  This  does  not  accord  with  strict  logic, 
but  the  proposition  may  be  regarded  as  established  by  such  a  weight  of 
tradition,  if  not  of  authority,  as  to  constitute  an  acceptable  rule  of 
adjective  law. 

G.  G. 


The  Meaning  of  "Caused  by  It"  in  Sec.  20  of  the  Act  to 
Regulate  Commerce.— While  at  common  law  the  common  carrier's  duty 
to  carry  was  limited  by  its  holding  out  and,  therefore,  it  was  not  bound 
to  carry  beyond  its  own  lines,1  the  carrier  was  bound  to  receive  and 
carry  goods  to  the  end  of  its  line  and  there  forward  them,2  in  which 
case  it  was  not  responsible  for  the  goods  in  the  possession  of  suc- 
ceeding carriers3  unless  it  voluntarily  contracted  for  through  trans- 
it Brigham  v.  Fayerweather  (1886)  140  Mass.  411,  5  N.  E.  265;  Tilt  v. 
Kelsey  (1907)  207  U.  S.  43,  28  Sup.  Ct.  1. 

15  Hackney  v.  Hargreaves  (1907)  68  Neb.  633,  99  N.  W.  675;  in  re 
Docker-Foster  Co.  (D.  C  1903)   123  Fed.  190. 

i  Mulligan  v.  Illinois  Cent.  Ry.  (1873)  36  Iowa  181. 

2  Seasongood,  Stix,  Krouse  Co.  v.  Tennessee  &  Ohio  River  Trans.  Co. 
(1899)  21  Ky.  L.  R.  1142;  Railroad  Co.  v.  Manufacturing  Co.  (1872)  83 
U.  S.  318;  Rawson  v.  Holland  (1875)  59  N.  Y.  611. 

3Myrick  v.  Michigan  Cent.  R.  R.  (1882)   107  U.  S.  102,  1  Sup.  Ct.  425. 
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portation.4  The  common  form  of  receipt  was  one  by  which  the  shipper 
was  forced  to  make  an  agreement  limiting  the  liability  of  each  car- 
rier to  its  own  part  of  the  through  route.  When  the  goods  arrived 
at  their  destination  in  a  damaged  condition,  the  shipper  was  not  in 
possession  of  the  information  as  to  when  and  where  the  injury  had 
occurred.  Access  to  the  records  of  the  carriers  which  had  partici- 
pated in  the  transportation  was  difficult,  which  sometimes  resulted  in 
several  suits  against  succeeding  carriers  before  the  one  through 
whose  default  the  loss  occurred  was  located,  and  more  often  the  ship- 
per had  to  go  a  great  distance  to  institute  suit.  The  result,  as  a 
practical  matter,  was  that  he  was  frequently  compelled  to  make 
such  settlement  as  should  be  proposed.5 

It  was  mainly  to  remedy  this  situation6  that  the  Carmack  Amend- 
ment to  the  Hepburn  Act7  was  passed  in  1906,  stating  that,  "any 
common  carrier,  railroad,  or  transportation  company  receiving  prop- 
erty for  transportation  .  .  .  shall  issue  a  receipt  or  bill  of  lading 
therefor  and  shall  be  liable  to  the  lawful  holder  thereof  for  any  loss, 
damage,  or  injury  to  such  property  caused  by  it  or  by  any  common 
carrier  ...  to  which  such  property  may  be  delivered".  The  phrase 
"caused  by  it"  is,  to  say  the  least,  ambiguous.  The  literal  meaning 
would  seem  to  imply  that  it  includes  only  acts  of  misfeasance  or  non- 
feasance, but  does  not  apply  to  losses  occurring  for  reasons  beyond 
the  carrier's  control.  But  it  is  maintained  that  the  only  interpreta- 
tion consonant  with  the  intent  and  purpose  of  the  Act,  is  that  the 
phrase  refers  to  losses  under  such  circumstances  as  would  render 
the  carrier  liable  at  common  law;  namely,  an  insurer's  liability  for 
all  losses  except  those  caused  by  the  act  of  God,  the  public  enemy, 
the  shipper,  public  authority,  or  the  inherent  vice  or  nature  of  the 
goods. 

In  support  of  the  literal  interpretation  of  the  Act  there  is  a  deci- 

4  Chicago,  I.  &  L.  Ry.  v.  Woodward  (1904)  164  Ind.  360,  73  N.  E.  810; 
Perkins  v.  Portland,  S.  &  P.  R.  R.  (1859)  47  Me.  573.  In  the  absence  of 
any  qualifying  agreement,  the  English  courts  hold  that  the  mere  receipt 
of  property  for  transportation  to  a  point  beyond  the  line  of  the  receiving 
carrier,  justifies  an  inference  of  an  agreement  for  through  transportation, 
and  the  assumption  of  full  carrier  liability  throughout,  by  the  initial  car- 
rier. Muschamp  v.  Lancaster  Ry.  (1841)  8  M.  &  W.  *421  ;  Bristol  &  Exe- 
ter Ry.  v.  Collins  (1858)  7  H.  C.  L.  *194;  Hutchinson,  Carriers  (3rd  ed.) 
§§  228,  229.  The  English  rule  is  followed  in  a  few  American  jurisdic- 
tions, Mulligan  v.  Illinois  Cent.  Ry.,  supra,  footnote  1.  but  the  weight  of 
authority  is  the  other  way,  holding  that  the  carrier  will  be  presumed  to 
be  a  forwarder  only,  in  the  absence  of  a  contrary  express  agreement  and 
the  burden  of  proof  is  upon  the  shipper  to  prove  that  such  an  agreement 
was  made.  Myrick  v.  Michigan  Cent.  R.  R.,  supra,  footnote  3 ;  Hutchin- 
son, op.  cit.,  §  231. 

5  For  a  statement  of  the  condition  of  affairs  existing  at  this  time,  see 
that  of  Justice  Lurton  in  Atlantic  Coast  Line  R.  R.  v.  Riverside  Mills 
(1911)  219  U.  S.  186,  199,  31  Sup.  Ct.  164. 

0  For  a  statement  of  the  purposes  of  the  Act  and  of  the  matter -which 
it  sought  to  remedy  see  the  speech  of  Judge  William  Richardson,  40  Cong. 
Rec.  9580. 

7  34  Stat.  595. 
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sion  of  an  Oklahoma  court,8  numerous  declarations  of  the  Interstate 
Commerce  Commission9  and  dicta  in  the  state  courts.10  To  insist 
upon  this  construction,  however,  is  practically  to  defeat  the  main 
purpose  of  the  Amendment.  A  shipper  delivers  goods  to  a  New  York 
railroad  to  be  delivered  to  a  consignee  in  San  Francisco.  The  goods 
are  lost  en  route.  The  shipper  sues  the  initial  railroad,  proves  deliv- 
ery to  the  railroad,  failure  to  deliver  to  the  consignee,  and  rests.  A 
presumption  arises  that  the  goods  were  lost  through  the  default  of 
the  carrier.11  The  railroad  then  proves  that  the  goods  were  stolen 
from  the  X  railroad  (a  connecting  carrier)  without  any  fault  on  its 
part,  which  would  not  be  "caused  by  it"  under  the  above  interpreta- 
tion, and  the  initial  carrier  thus  obtains  judgment  in  its  favor.  Then 
the  shipper  sues  the  X  railroad  under  its  common  law  liability,  the 
provision  of  the  Act  stating  that  "nothing  in  this  section  shall  de- 
prive any  holder  of  such  receipt  or  bill  of  lading  of  any  remedy  or 
right  of  action  which  he  has  under  existing  law".12  Thus  the  shipper 
is  forced  to  sue  twice  to  collect  his  claim.  His  remedy  against  the 
initial  carrier  is  rendered  doubtful  and  uncertain ;  he  is  denied  the 
advantage  of  instituting  suit  against  the  conveniently  located  initial 
carrier,  and  in  one  suit  only,  completely  litigating  his  claim ;  but  may 
be  put  to  heavy  expense,  and  forced  to  a  great  distance  to  institute 
suit,  contrary  to  the  intent  of  the  Act.13 

Under  the  proviso  reserving  to  the  shipper  the  rights  he  has  under 

s  Missouri,  O.  &  G.  Ry.  v.  French  (Okla.  1915)  152  Pac.  591. 

9  In  the  Matter  of  Released  Rates  (1908)  13  I.  C.  C.  550,  552,  the  com- 
missioner said :  "The  word  'caused'  is  .  .  .  broad  enough  to  comprehend 
all  losses  due  to  the  carrier's  misconduct,  whether  positive  or  negative  in 
character.  But  it  cannot  possibly  be  extended  to  cover  losses  due  to  causes 
beyond  the  carrier's  control."  See.  to  the  same  effect,  In  re  Cummins 
Amendment  (1915)  33  I.  C.  C.  682,  695;  Cronch  Grain  Co.  v.  Atchison,  T. 
&  S.  F.  Ry.  (1916)  41  I.  C.  C.  717.  But  cf.  the  statements  of  the  Commis- 
sion in  the  Matter  of  Bills  of  Lading  (1919)  52  I.  C.  C.  671,  especially  pp. 
695,  696,  708,  709.  However,  as  the  Commission  does  not  take  jurisdic- 
tion over  claims  for  damage  to  goods  in  transit,  it  must  be  recognized 
that  the  problem  is  essentially  one  for  the  courts.  See  In  the  Matter  of 
Released  Rates,  supra. 

io  See  Bernard  v.  Adams  Express  Co.  (1910)  205  Mass.  254,  258,  91  N. 
E.  325. 

11  The  doctrine  of  presumption  of  default  under  the  Act  was  first  laid 
down  in  Atlantic  Coast  Line  R.  R.  v.  Riverside  Mills,  supra,  footnote  5. 
It  was  followed  in  Galveston.  H.  &  S.  A.  Ry.  v.  Wallace  (1912)  223  U.  S. 
481,  32  Sup.  Ct.  205,  and  in  Chicago  &  E.  I.  R.  R.  v.  Collins  Produce  Co. 
(1919)  39  Sup.  Ct.  189. 

"Georgia,  Fla.  &  Ala.  Ry.  v.  Blish  Milling  Co.  (1916)  241  U.  S.  190, 
36  Sup.  Ct.  541. 

23  See  footnote  6,  supra.  Cf.  the  statement  by  R.  M.  Perkins,  4  Iowa 
Law  Bulletin  86,  103:  "Reading  the  paragraph  as  a  whole (  i.  e.,  the_  para- 
graph containing  the  clause  'caused  by  it')  it  is  clear  that  the  intention  of 
Congress  was  that  the  shipper  might  sue  the  initial  carrier  and  leave  the 
companies  to  settle  the  ultimate  responsibility  among  themselves.  This 
intention  being  clear,  we  are  not  at  liberty  to  separate  one  phrase  from  its 
context  and  then  attach  to  it  a  meaning  which  will  cause  the  enactment  to 
defeat  itself." 
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existing  law,  the  liability  of  the  initial  carrier  for  losses  occurring 
on  its  own  line,  is  the  liability  imposed  by  the  common  law.  The 
Supreme  Court  has  laid  down  the  rule  that  the  connecting  carrier  is 
to  be  treated  as  an  agent  of  the  initial  carrier,  whose  liability  for 
losses  occurring  on  the  line  of  the  connecting  carrier  is  the  same 
as  though  it  had  occurred  on  its  own  line.14  With  these  two  state- 
ments as  premises,  it  would  be  easy  to  construct  a  syllogism,  with  the 
conclusion  that  the  common  law  liability  is  imposed  upon  the  initial 
carrier  for  losses  occurring  at  any  point  on  the  through  route. 

In  further  support  of  this  position  are  certain  provisos  of  the 
Cummins'  Amendment  of  1915,  as  amended  in  1916,15  which  supple- 
mented the  Carmaek  Amendment.  The  Carmack  Amendment  had 
been  construed  not  to  alter  the  principle  of  the  Hart  case16  and 
allowed  carriers  to  limit  their  liability  to  an  agreed  amount  based  on 
agreed  valuation,17  to  relieve  themselves  of  their  insurer's  liability 
by  special  contract,18  and  to  make  other  reasonable  provisions.19 
The  Cummins  Amendment20  was  aimed  at  this  very  practice  and 
made  the  carrier  liable  for  the  full  actual  loss,  damage  or  injury,  any 
agreements  as  to  limitations  or  representations  as  to  value,  notwith- 
standing, except  that  as  to  all  freight  other  than  ordinary  live  stock 


14  Atlantic  Coast  Line  R.  R.  v.  Riverside  Mills,  supra,  footnote  5  at  p. 
205;  Galveston,  H.  &  S.  A.  Ry.  v.  Wallace,  supra,  footnote  11  at  p.  491. 

15  38  Stat.  1197,  amended,  39  Stat.  441. 

16  Hart  v.  Pennsylvania  R.  R.  (1884)  112  U.  S.  331,  5  Sup.  Ct.  151. 

17  In  Adams  Express  Co.  v.  Croninger  (1913)  226  U.  S.  491,  33  Sup.  Ct. 
148,  a  contract  based  on  valuation  was  allowed,  the  court  saying  that  such 
a  contract  was  not  an  exemption  from  liability  for  negligence  in  the  man- 
agement of  property,  but  was  merely  to  define  and  describe  the  value  of 
that  which  comes  into  the  carrier's  possession,  and  for  which  he  must 
account  in  the  performance  of  his  dutv  as  a  common  carrier.  To  the 
same  effect,  Kansas  Southern  Ry.  v.  Carl  (1913)  227  U.  S.  639,  33  Sup. 
Ct.  391;  Missouri,  Kans.  &  Tex.  Rv.  v.  Harriman  (1913)  227  U.  S.  657, 
33  Sup.  Ct.  397;  Pierce  Co.  v.  Wells,  Fargo  &  Co.  (1915)  236  U.  S.  278, 
283,  35  Sup.  Ct.  35U  Cincinnati  &  T.  Pac.  Ry.  v.  Rankin  (1916)  241  U.  S. 
319,  36  Sup.  Ct.  555.  If  the  bill  of  lading  recites  that  lawful  alternate 
rates  based  on  specific  values  were  offered,  such  recitals  constitute  prima 
facie  admissions  by  the  shipper  and  prima  facie  evidence  of  choice.  If  in 
such  a  case  the  shipper  wishes  to  contradict  his  own  admissions,  the  bur- 
den of  proof  is  on  him.     Cincinnati  &  T.  Pac.  Ry.  v.  Rankin,  supra. 

18  See  Missouri,  Kans.  &  Tex.  Rv.  v.  Harriman.  supra,  footnote  17. 
Travis  v.  Wells,  Fargo  &  Co.  (N.  J.  1909)  74  Atl.  444;  Bernard  v.  Adams 
Express  Co.,  supra,  footnote  10. 

19  A  stipulation  requiring  notice  of  claims  within  ninety  days  was  held 
reasonable  in  Missouri.  Kans.  &  Tex.  Ry.  v.  Harriman,  supra,  footnote  17. 
See  Georgia.  Fla.  &  Ala.  Ry.  v.  Blish  Milling  Co.,  supra,  footnote  12, 
where  a  stipulation  requiring  such  notice  to  be  in  writing  was  also  declared 
reasonable. 

20  Supra,  footnote  15.  It  seems  worthy  of  note,  that  while  under  the 
Carmack  Amendment  the  initial  carrier  was  apparently  liable  irrespective 
of  whether  a  through  bill  of  lading  had  been  issued,  under  the  Cummins 
Amendment  this  liability  attaches  only  when  goods  are  being  carried  on 
a  through  bill  of  lading.  The  circumstances  under  which  a  carrier  is 
bound  to  issue  a  through  bill  of  lading  are  covered  by  Sec.  15  of  the  Act. 


320  COLUMBIA    LAW   REVIEW. 

the  Commission  might  authorize  or  require  rates  dependent  upon 
released  valuation.21  This  would  seem  to  show  that  the  general  policy  of 
the  Act  was  to  hold  the  carrier  to  stricter  account,  and  not  to  relieve  it 
of  burdens  imposed  upon  it  by  the  common  law.22  Of  especial  signifi- 
cance are  the  two  provisos  of  the  Act  relating  to  notice  for  filing  claims, 
reading,  "Provided  further,  That  it  shall  be  unlawful  for  any  such 
common  carrier  to  provide  by  rule,  contract,  regulation,  or  otherwise 
a  shorter  period  for  giving  notice  of  claims  than  ninety  days  and 
for  the  filing  of  claims  for  a  shorter  period  than  four  months,  and 
for  the  institution  of  suits  than  two  years:  Provided,  however,  That 
if  the  loss,  damage,  or  injury  complained  of  was  due  to  delay  or  dam- 
age while  being  loaded  or  unloaded,  or  damaged  in  transit  by  care- 
lessness or  negligence,  then  no  notice  of  claim  nor  filing  of  claim 
shall  be  required  as  a  condition  precedent  to  recovery."23  If  "caused 
by  it"  means  simply  culpable  acts  of  the  carrier,  the  second  proviso 
would  practically  cover  the  field.  Except  when  proceeding  directly 
against  the  carrier  on  whose  line  the  loss  occurred  under  his  common 
law  right,  which  the  statute  expressly  preserves,  the  shipper  on  a 
through  bill  of  lading  would  under  no  circumstances  be  required  to 
comply  with  the  stipulation  as  to  notice,  and  thus  the  first  proviso 
would  seem  to  be  meaningless  and  mere  surplusage.  If,  however,  the 
liability  intended  by  the  Act  is  that  of  the  common  law,  then  there 
would  be  a  large  class  of  cases  to  which  the  first  proviso  would  apply.24 
The  construction  of  §  38  of  the  New  York  Public  Service  Act  in 
reference  to  carriers  is  in  point,  the  phrase  "caused  by  it"  appearing 
there.25  This  has  been  construed  to  impose  upon  the  carrier  the  lia- 
bility of  the  common  law.26  This  interpretation  was  adopted  in  a 
Georgia  case,27  in  reference  to  the  federal  act,  and  has  been  approved 

21  The  Cummins  Amendment  provides,  however,  that  the  provisions 
respecting  liability  for  full  actual  loss,  damage  or  injury,  shall  not  apply 
to  baggage  carried  on  passenger  trains  or  boats,  or  trains  or  boats  carry- 
ing passengers. 

22  A  general  reading  of  the  Act  would  seem  to  show  a  general  intent 
on  the  part  of  Congress  to  nullify  every  effort  of  the  carrier  to  avoid  any 
part  of  the  responsibility  imposed  by  the  common  law. 

23  Supra,  footnote  15.  See  Manner  v.  Fairfield  &  E.  C.  Trans.  Co. 
(N.  C.  1918)  96  S.  E.  731. 

24  If  "caused  by  it"  imposes  upon  the  carrier  the  common  law  liability, 
it  would  seem  that  the  initial  carrier  would  be  liable  for  any  loss  occur- 
ring on  the  lines  of  a  connecting  carrier,  for  which  the  connecting  carrier 
would  be|  liable  at  common  law. 

25  N.  Y.  Consol.  Laws,  Public  Service  Commissions  Law,  §  38.  The 
same  phrase  appears  in  the  Colorado  statute,  Mills  Ann.  Stat.  (1912) 
§  6098,  but  its  meaning  has  never  been  judicially  determined. 

2«See  lones  v.  Wells-Fargo  Express  Co.  (1914)  83  Misc.  508,  145  N. 
Y.  Supp.  601,  129  N.  Y.  Supp.  1030. 

«  Louisville  &  N.  R.  R.  v.  Warfield  (1909)  6  Ga.  App.  550,  65  S.  E.  308. 
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by  many  of  the  state  courts,  commenting  upon  the  Act.28  The  mean- 
ing of  this  phrase  has  never  been  definitely  decided  by  the  United 
States  Supreme  Court,  but  it  has  been  discussed  in  numerous  dicta. 
The  question  was  fairly  raised  in  Atlantic  Coast  Line  R.  R.  v.  River- 
side Mills,29  but  the  court  found  it  unnecessary  to  decide  the  mean- 
ing of  "caused  by  it",  relying  instead  upon  an  unrebutted  presump- 
tion of  default  by  the  carrier.  However,  it  did  say  of  the  Act  that 
the  first  carrier  shall  be  deemed  to  have  adopted  the  succeeding  car- 
rier as  its  agent  and  to  incur  carrier  liability  throughout  the  route. 
In  Adams  Express  Company  v.  Croninger30  the  court  said  that  "the 
liability  thus  imposed  is  limited  to  'any  loss,  injury  or  damage  caused 
by  it'  (the  carrier)  .  .  .  and  plainly  implies  a  liability  for  some 
default  in  its  common  law  duty  as  a  common  carrier".  In  a  later 
case31  Justice  McReynolds  commenting  on  this  declaration,  said  that 
"Properly  understood  neither  this  nor  any  other  of  our  opinions  holds 
that  this  amendment  has  changed  the  common  law  doctrine  thereto- 
fore approved  by  us  in  respect  of  a  carrier's  liability  for  loss  occur- 
ring on  its  own  line."  In  Missouri,  Kansas  &  Texas  Ry.  v.  Har- 
rison32 the  court  gave  the  same  interpretation  to  the  phrase,  saying  that 
the  liability  imposed  by  the  statute  is  the  liability  imposed  by  the  com- 
mon law  upon  a  common  carrier.  The  question  arose  again  in  the 
recent  case  of  Chicago  &  E.  I.  R.  R.  v.  Collins  Produce  Co.  (1919) 
39  Sup.  Ct.  89.  A  carload  of  chickens  was  confiscated  by  the  gov- 
ernment at  Dayton,  while  under  martial  law  during  a  flood.  In  an 
action  against  the  initial  carrier  evidence  was  introduced  by  the 
plaintiff  that  the  confiscation  had  been  made  at  the  request  of  the 
connecting  railroad.  The  defendant  claimed  that  "caused  by  it"  im- 
posed upon  the  shipper  the  duty  of  showing  that  the  loss  was  in  fact 
caused  by  the  carrier.  The  Circuit  Court  of  Appeals33  ruled  that 
the  Carmack  Amendment  had  not  changed  the  common  law  and  that 
the  initial  carrier  was  liable  as  an  insurer.  On  this  issue  the  case 
went  to  the  Supreme  Court,  but  again  the  question  was  not  answered, 

28  See  Wright  v.  Adams  Express  Co.  (1910)  43  Pa.  Super.  Ct.  40,  48; 
Greenwald  v.  Weir  (1909)  130  App.  Div.  696,  115  N.  Y.  Supp.  311.  In  this 
case  the  court  said  at  p.  699:  "There  is  but  one  liability  which  can  prop- 
erly be  said  to  be  imposed  by  the  statute,  and  that  is  the  liability  of  the 
initial  carrier  for  a  loss  occurring  on  the  line  of  a  connecting  carrier. 
That  is  a  new  liability  created  and  imposed  by  the  statute.  The  liability 
of  a  carrier  for  a  loss  upon  its  own  line  is  not  new  and  is  not  created  or 
imposed  by  the  statute,  but  existed  before  the  statute  was  passed."  See, 
also.  Cudahy  Packing  Co.  v.  Atchison,  T.  &  S.  F.  Ry.  (1916)  193  Mo.  App. 
572,  187  S.  W.  149. 

29  Supra,  footnote  5. 

30  Supra,  footnote  17.  In  this  case,  the  court  says  at  pp.  506,  507,  that 
the  phrase  ''caused  hy  it"  reduced  what  would  otherwise  be  an  absolute 
insurer's  liability  imposed  by  the  Act  to  the  liability  imposed  by  the  com- 
mon law. 


31  Cincinnati  &  T.  Pac.  R.  R.  v.  Rankin,  supra,  footnote  17. 

32  Supra,  footnote  17.     See  also 
Blish  Milling  Co.,  supra,  footnc 

33  (C.  C.  A.  1916)  235  Fed.  857. 


32  Supra,  footnote  17.     See  also  the  dictum  in  Georgia,  Fla.  &  Ala.  Ry. 
v.  Blish  Milling  Co.,  supra,  footnote  19. 
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the  decision,  following  the  Riverside  Mills  case,34  being  put  on  the 
ground  of  a  presumption  of  default  due  to  failure  by  the  defendant 
to  deliver  the  shipment  according  to  its  contract,  which  presumption 
had  not  been  rebutted  by  the  proof.  But  the  court  did  say  that  "The 
shipment  was  not  lost  by  the  'Act  of  God,'  and  the  defense  of  the 
Carrier  on  the  facts  was  narrowed  to  the  claim  that  it  was  prevented 
from  performing  its  contract  'by  the  authority  of  law/ — by  the 
appropriation  by  the  military  authorities."  If  the  court  had  not  in 
mind  that  the  liability  of  the  initial  carrier  was  the  insurer's  lia- 
bility imposed  by  the  common  law,  what  would  be  the  meaning  of 
that  statement,  or  of  the  one  following  it,  that  "The  common-law 
principle  making  the  common  carrier  an  insurer  is  justified  by  the 
purpose  to  prevent  negligence  or  collusion  between  dishonest  carriers 
or  their  servants  and  thieves  or  others,  to  the  prejudice  of  the  ship- 
per, who  is,  of  necessity,  so  remote  from  his  property,  when  in  transit, 
that  proof  of  such  collusion  or  negligence  when  existing,  would  be 
difficult  if  not  impossible."  The  two  statements  are  clear  indicia  of 
the  attitude  taken  by  the  court  in  its  interpretation  of  the  statute. 
It  is  submitted  that  in  view  of  the  history  and  purposes  of  §  20  of  the 
Act  to  Regulate  Commerce,  and  the  expression  of  the  federal  courts 
regarding  it,  that  when  the  issue  is  so  raised  as  to  necessitate  a 
decision  on  this  point,  the  Supreme  Court  will  follow  its  dicta  to  the 
effect  that  the  initial  carrier  is  liable  whenever  the  connecting  car- 
rier on  whose  lines  the  loss  occurred  would  be  liable  upon  common 
law  principles.35 


The  Sale  of  Foreign  Exchange. — From  the  point  of  view  of 
those  engaged  in  foreign  trade  and  banking,  "foreign  exchange"  is 
the  business  of  buying  and  selling  orders  for  the  payment  of  foreign 
money  at  a  foreign  point.1  The  basis  of  the  business  of  selling  for- 
eign credit  is  the  maintenance  by  the  seller  of  a  balance  in  a  foreign 
bank  upon  which  he  can  draw  according  to  the  amount  desired  by  the 
buyer.2  It  is  not  necessary  that  the  seller  have,  at  the  foreign  point, 
the  credit  contracted  to  be  sold  at  the  time  he  sells  it.     It  is  enough 

34  Supra,  footnote  5. 

35  It  has  been  held  by  a  number  of  state  courts  that  if  at  the  time  of 
loss  the  connecting  carrier  was  acting  as  a  warehouseman  the  initial  carrier 
is  not  liable.  Adams  Seed  Co.  v.  Chicago  Great  Western  R.  R.  (Iowa 
1917)  165  N.  W.  367;  18  Columbia  Law  Rev.  361.  Whether  the  United 
States  Supreme  Court  will  adopt  this  view  is  doubtful.  See  Cleveland  & 
St.  Louis  Ry.  v.  Dettlebach  (1915)  239  U.  S.  588,  36  Sup.  Ct.  177;  South- 
ern Ry.  v.  Prescott  (1915)  240  U.  S.  632,  36  Sup.  Ct.  469. 

1  Escher,  Foreign  Exchange  Explained,  1 ;  Withers,  Money  Changing,  2. 

2  Escher,  Elements  of  Foreign  Exchange,  69:  "That  is  indeed  the  sum 
and  substance  of  the  exchange  business  of  the  foreign  department  of  most 
banking  houses  .  .  .  the  maintaining  of  deposit  accounts  in  the  banks  at 
foreign  centers  on  which  deposit  account  the  bank  here  is  in  a  position 
to  draw  according  to  the  wants  and  needs  of  its  customers."  At  p.  72: 
"But  under  ordinary  circumstances,  foreign  exchange  dealers  who  engage 
in  the  business  of  selling  cables  carry  adequate  balances  on  the  other  side, 
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that  he  has  the  means  of  obtaining  it.  There  are  two  principal 
methods  of  accomplishing  the  transfer  of  credits  sought  by  the  buyer, 
the  one,  the  issuance  to  the  buyer  of  a  draft  by  the  seller  on  the 
foreign  bank,3  the  other,  the  authorization  by  cable  to  the  foreign 
bank  to  transfer  the  desired  amount  to  the  credit  of  the  buyer.4  The 
latter  method  is  called  a  "cable  transfer"  and  is  differentiated  from 
the  former  in  the  eyes  of  the  business  world  only  by  the  element  of 
speed  which  it  embodies.5  The  question  then  arises  whether  the 
relation  between  the  so-called  "buyer"  and  "seller"  of  foreign  ex- 
change is  really  that  of  vendor  and  vendee  or  whether  the  commercial 
terms  are  inadequate  for  legal  purposes  and  the  relation  is  really  a 
fiduciary  one. 

In  the  recent  case  of  Legniti  v.  Mechanics  and  Metals  National 
Bank  (N.  Y.  App.  Div.  1st  Dept.  1919)  173  N.  Y.  Supp.  814,  the 
plaintiff  being  desirous  of  protecting  his  account  in  Naples  from 
overdraft  the  next  day,  gave  an  order  to  A.  Bolognesi  &  Co.,  bankers, 
carrying  on  an  extensive  foreign  exchange  business,  for  cabling  18,000 
lire.  Later  in  the  day,  the  plaintiff  received  a  memorandum  to  the 
effect  that  he  had  "bought  of  A.  Bolognesi  &  Co.  .  .  .  cable  transfer 
to  Italy  .  .  .  lire  18,000  @  5.19%.  .  .  .  Payments  required  in  cash 
or  certified  checks;  otherwise,  order,  if  accepted,  will  be  executed 
after  collection  of  checks".  In  return  therefor  plaintiff  endorsed  and 

balances  which  they  keep  replenishing  by  continuous  remittances  of  de- 
mand exchange."  At  p.  155,  speaking  of  commercial  credit  transactions: 
"As  in  the  case  of  foreign  loans  previously  described,  the  banker's  credit 
and  the  banker's  credit  only  is  the  basis  of  the  whole  operation."  Escher, 
Foreign  Exchange  Explained,  3;  Seligman,  Principles  of  Economics,  595; 
Margraff ,  International  Exchange,  2 ;  Goschen,  Foreign  Exchanges,  2. 

3  Escher,  Foreign  Exchange  Explained,  40;  Escher,  Elements  of  For- 
eign Exchange,  45 ;  Goschen,  op.  cit.  25. 

4  Escher,  Elements  of  Foreign  Exchange,  71 ;  Escher,  Foreign  Exchange 
Explained,  39. 

s  Escher,  Elements  of  Foreign  Exchange,  71  :  "A  'cable,'  so  called, 
differs  from  a  sight  draft  only  in  that  the  banker  abroad  who  is  to  pay 
out  the  money  is  advised  to  do  so  by  means  of  a  telegraphic  message  in- 
stead of  by  a  bit  of  paper  instructing  him  to  'payl  to  the  order  of  so  and 
so.'"  Escher,  Foreign  Exchange  Explained,  39:  "Cable  transfers,  strictly 
speaking,  should  hardly  be  classified  as  bills  of  exchange,  and  yet  are 
essentially  the  same,  the  only  difference  being  that  in  the  case  of  a  'cable' 
the  instructions  to  pay  out  the  money  at  the  other  end  are  telegraphed 
instead  of  being  written  on  a  piece  of  paper  called  a  draft.  When  you 
buy  a  draft,  say  on  London,  you  pay  a  banker  here  so-and-so  many  dol- 
lars and  in  return  he  gives  you  a  piece  of  paper  addressed  to  some  cor- 
respondent bank  in  London  where  he  carries  a  balance,  which  paper  in- 
structs that  correspondent  bank  to  pay  out  so-and-so  many  pounds  ster- 
ling to  you  or  your  order.  When  you  buy  a  cable,  exactly  the  same 
thing  happens,  except  that  the  banker  here,  instead  of  giving  you  a  written 
order  on  his  correspondent  abroad  in  return  for  your  money,  agrees  to 
wire  his  correspondent  to  pay  out  the  equivalent  number  of  pounds  ster- 
ling to  whomsoever  in  London  you  may  designate.  In  the  case  of  a  sight 
draft  the  actual  payment  of  the  money  abroad  is  not  made  until  the  draft 
arrives  and  is  presented,  which  is  not  until  a  week  or  ten  days  after  the 
draft  is  bought  and  paid  for  in  New  York.  In  the  case  of  a  cable  the 
payment  abroad  is  made  immediately  .  .  .  unless  it  is  too  late  in  the  day, 
in  which  case  it  goes  over  until  the  next  morning." 
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gave  his  certified  check  drawn  to  his  own  order,  and  $13.61  in  cash. 
A.  Bolognesi  &  Co.  deposited  the  check  in  the  defendant  bank,  but 
failed  the  next  day  without  having  cabled  the  transfer.  The  bank 
had  not  deposited  the  check  in  the  clearing  house  before  the  failure, 
and  it  was  held,  Mr.  Justice  Shearn  dissenting,  that  a  constructive 
trust  arose  in  favor  of  the  plaintiff  with  respect  to  the  proceeds  of  the 
check  in  the  hands  of  the  defendant.  Since  most  of  the  foreign  ex- 
change business  of  the  nation  is  transacted  through  New  York  City,6 
the  case  is  of  more  than  local  importance. 

The  result  intended  to  be  reached  by  the  transaction  in  the  prin- 
cipal case  was  that  the  plaintiff  secure  credit  in  Naples  the  next  day. 
A.  Bolognesi  &  Co.  contracted  to  have  that  credit  available  at  that 
place  and  at  that  time.  As  far  as  the  plaintiff  was  concerned  the 
method  they  were  to  follow  was  immaterial.  As  evidence  of  this 
contract  they  gave  the  plaintiff  the  "bought"  memorandum.  He  gave 
a  certified  check,  covering  the  sum  involved  and  the  price  of  the 
exchange,  except  for  a  small  amount  which  he  paid  in  cash.  The 
question  arises  from  this  analysis  whether  Bolognesi  &  Co.  received 
the  check  as  a  fiduciary  to  procure  for  the  plaintiff  the  credit  he 
desired  or  whether  they  received  it  as  their  money  and  gave  in  ex- 
change their  promise  to  obtain  the  credit  desired. 

A  comparison  with  cases  dealing  with  special  deposits  in  banks 
to  meet  a  liability  of  the  depositor  to  a  third  person,  is  illuminating 
on  this  question.  In  England  such  deposits  do  not  create  trusts.7 
In  the  United  States  the  rule  is  otherwise.8  In  a  typical  case,9  A, 
in  London,  cabled  the  B  bank  in  San  Francisco  to  forward  to  the 
C  bank  in  Seattle  a  sum  of  money  by  wire.  At  the  same  time,  A 
cabled  the  money  to  B's  agent  in  New  York.  The  B  bank  failed 
before  payment  and  it  was  held  that  the  money  was  a  special  deposit 
in  the  nature  of  a  bailment,  and  A  did  not  have  to  prove  with  the 
general  creditors.  The  result  intended  to  be  effected  by  A  is  the 
same  as  that  intended  to  be  effected  by  the  plaintiff  in  the  principal 
case.  Such  a  case  well  illustrates  that  the  American  rule  is  unsound 
on  legal  theory  as  there  was  at  no  time  a  definite  res  handed  over 
from  A  to  B  to  be  set  aside  for  trust  purposes.  The  English  rule,  on 
the  other  hand,  not  only  obviates  this  legal  difficulty,  but  is  sounder 
as  a  matter  of  business  practice,  first,  because  what  A  really  wanted 

6  Margraff  op.  cit  104:  "New  York  City  is  the  purchasing  center  of 
practically  the  entire  amount  of  foreign  credit  balances  created  by  foreign 
bills  of  exchange  purchased  by  bankers  throughout  the  United  States." 
Escher,  Elements  of  Foreign  Exchange,  5:  "...  it  is  well  to'  note  how 
the  whole  of  the  country's  supply  of  commercial  exchange  with  certain 
exceptions  is  focused  on  New  York." 

7  Hill  v.  Smith  (1844)  12  M.  &  W.  *618;  see  Williams  v.  Everett  (1811) 
14  East.  582;  Shillibeer  v.  Glyn  (1836)  2  M.  &  W.  *143;  Stewart  v.  Fry 
(1817)  7  Taunt.  339;  Yates  v.  Bell  (1820)  3  B.  &  Al.  643;  Moore  v. 
Bushell  (1857)  27  L.  J.  Ex.  3. 

8  Montagu  v.  Pacific  Bank  (1897)  81  Fed.  602;  Titlow  v.  Sundquist 
(C.  C.  A.  1916)  234  Fed.  613;  see  Ziegenhagen  v.  Suring  State  Bank 
(1917)  166  Wis.  22,  163  N.  W.  184. 

9  Montagu  v.  Pacific  Bank,  supra,  footnote  8. 
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was  a  result :  the  payment  to  C,  and  was  willing,  as  a  business  propo- 
sition, to  take  the  credit  of  the  bank,  and  secondly,  because  of  the 
difficulty  of  proper  treatment,  by  the  banks  concerned,  of  the  claim 
against  correspondent  banks  if  it  is  to  be  regarded  as  a  trust  res. 
Are  they  to  hold  each  claim  in  trust  as  a  separate  account  until  the 
money  is  actually  received  by  C? 

Perhaps  the  court  in  the  principal  case  might  be  said  to  be  bound 
by  its  previous  special  deposit  cases10  to  follow  the  American  rule, 
were  it  not  for  the  fact  that  in  a  comparatively  recent  case,  in  a  situa- 
tion which  is  strictly  congruous,  if  not,  indeed,  legally  identical,  it 
was  held  by  the  same  court  that  there  is  a  marked  distinction  between 
issuing  a  draft,  traveller's  check  or  "cable  transfer"  and  receiving 
money  for  actual  transmission,  and  that  the  seller  of  a  cable  transfer 
sells  a  credit  for  a  sum  of  money,  payable  at  a  place  indicated  in  the 
contract.11  And  a  still  more  controlling  basis  for  departure  should 
be  the  nature  of  the  exchange  business  itself.12  If  the  relation  set 
up  is  a  fiduciary  one,  then  the  money  deposited  must  be  held  as  a 
separate  fund  until  credit  is  secured  from  a  correspondent  bank, 
which  bank  will,  in  turn,  be  compelled  to  treat  the  claim  as  a  trust 
claim  and  may  not  set  off  debits  against  it.  The  first  operation  would 
certainly  be  contrary  to  the  whole  basis  of  the  banking  business  which 
depends  upon  the  use  of  the  money  deposited  with  it;  while  as  to  the 
latter,  the  practical  consideration  of  how  to  carry  and  adjust  the 
claims  between  banks  until  the  contract  is  performed  and  the  credit 
paid  at  the  foreign  point  is  of  much  greater  force,  because  the  fact 
that  there  is  a  continuous  transfer  of  enormous  sums  makes  it  im- 
practicable to  finance  such  operations  as  individual  transactions 
without  balancing  accounts.  Because  it  overlooks  general  business 
practices  and  the  intentions  of  business  men  in  such  transactions, 
the  rule  in  the  principal  case  is  unfair  to  an  existing  economic  sit- 
uation, and,  it  is  submitted,  should  be  modified  so  as  to  be  more  in 
line  with  modern  conditions. 

R.  L.  W. 


The  Doctrine  of  Purchase  for  Value  as  Applied  to  the  Trans- 
i  BB  of  Equitable  Interests. — In  the  recent  case  of  Casner  v.  Schwartz 
(1918)  198  Mo.  App.  237,  201  S.  W.  592,1  A  executed  and  delivered  to 
B  two  duplicate  notes,  each  of  which  was  for  the  entire  amount  of  a 
loan  made  by  B  to  A,  and  secured  them  by  a  conveyance  to  X,  trustee. 

10  People  ex  rcl.  Zotti  v.  Flynn  (1909)  135  App.  Div.  276,  120  N.  Y. 
Supp.  511;  10  Columbia  Law  Rev.  358. 

11  Strohmever  &  Arpe  v.  Guaranty  Trust  Co.  (1916)  172  App.  Div.  16, 
157  N.  Y.  Supp.  955. 

12  In  the  dissenting  opinion  of  the  principal  case,  173  N.  Y.  Supp.  814. 
Shearn,  J.,  at  p.  819:  ".  .  .  foreign  exchange  or  credit  is  a  subject  of  pur- 
chase and  sale,  and  not  only  may  be,  but  is  commonly,  contracted  for  in 
the  same  manner  and  governed  by  the  same  laws  as  in  the  case  of  pur- 
chase of  wheat,  cotton,  or  any  other  subject  of  commerce." 

1  The  statement  of  facts  is  somewhat  simplified. 
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This  deed  of  trust2  was  to  secure  the  payment  of  the  amount  of  the 
loan  as  represented  by  either  one  of  the  two  notes,  but  not  the  pay- 
ment of  both  notes.  B  negotiated  one  note,  which  for  convenience  we 
will  call  Note  No.  1,  to  C ,  with  an  endorsement  which  expressly  as- 
signed all  rights  under  the  deed  of  trust.  B  then  negotiated  the 
other  note,  Note  No.  2,  to  D  with  a  similar  endorsement.  B  later 
bought  back  Note  No.  1  from  C  and  negotiated  it  to  E,  and,  again, 
by  his  endorsement,  purported  to  assign  all  rights  under  the  deed  of 
trust.  In  an  action  by  X,  trustee,  to  determine  whether  D  or  E  had 
the  prior  right  to  the  proceeds  of  the  land  held  in  trust,  it  was  held 
that  D  had  priority. 

Where  a  mortgage  or  trust  deed  is  given  as  security  for  a  nego- 
tiable note,  the  transfer  of  the  note  carries  with  it  the  mortgage 
security.3  Moreover,  by  the  prevailing  opinion,  the  innocent  indorsee 
for  value  of  the  note  will  take  free  of  all  equities,  collateral  or  inher- 
ent, existing  against  the  transferor.4  Consequently,  if  B,  in  the 
principal  case,  had  forged  Note  No.  2,  D,  the  transferee  thereof, 
would  have  no  rights  against  A,  the  apparent  maker,  or  against  the 
land  held  by  X  as  trustee.5  D  would  only  have  had,  besides  his 
action  at  law  against  B  as  endorser  of  the  note,  a  cause  of  action  in 
equity  for  the  assignment  of  B's  equitable  rights  in  the  land  held 
in  trust.  Such  a  collateral  equity  would  have  been  cut  off  by  the 
endorsement  of  Note  No.  1  by  B  to  E,  and  E  would  have  become  enti- 
tled to  the  trust  deed  security.  The  principal  case,  however,  presents 
a  different  situation.  It  is  to  be  conceded  that  the  transfer  of  Note 
No.  1  carried  with  it  the  security.  As  between  C  and  D,  therefore, 
the  former  had  the  priority.6  But  when  B  bought  back  the  note  from 
C,  who  was  entitled  to  the  security?     Obviously,  D.     B  could  not  sue 

2  "A  deed  of  trust  ...  is  a  conveyance  to  a  person  other  than  the 
creditor,  conditioned  to  be  void  if  the  debt  be  paid  at  a  certain  time,  but 
if  not  paid  that  the  grantee  may  sell  the  land  and  apply  the  proceeds  to 
the  extinguishment  of  the  debt,  paying  over  the  surplus  to  the  grantor." 
1  Jones,  Mortgages  (7th  ed.)  §  62.  The  creditor,  it  will  be  seen,  gets  but 
an  equitable  right,  since  the  legal  interest  is  vested  in  the  trustee. 

3  2  Jones,  op.  cit.  §  834.  The  same  is  true  as  to  deeds  of  trust.  Bell 
v.  Simpson  (1882)  75  Mo.  485. 

4  Carpenter  v.  Longan  (1872)  83  U.  S.  271;  Morris  v.  Bacon  (1877) 
123  Mass.  58;  see  Hagerman  v.  Sutton  (1887)  91  Mo.  519,  4  S.  W.  73: 
contra,  Baily  v.  Smith  (1863)  14  Oh.  St.  396  (as  to  inherent  equities).  It 
is  immaterial  that  the  innocent  purchaser  of  the  note  does  not  get  an 
actual  assignment  of  the  mortgage  or  of  the  right  under  the  trust  deed, 
Morris  v.  Bacon,  supra.  The  only  distinction  is  that  where  there  is  an 
actual  assignment,  the  assignee  can  proceed  immediately  to  foreclose, 
while,  if  there  is  none,  the  holder  of  the  note  must  proceed  by  compelling 
the  holder  of  the  mortgage  to  assign  or  foreclose.  Clark  v.  Havard  ( 19051 
122  Ga.  273,  50  S.  E.  108;  2  Jones,  op.  cit.  §  818;  cf.  Strong  v.  'Jackson 
(1877)  123  Mass.  60. 

sHimrod  v.  Gilman  (1893)  147  111.  293,  35  N.  E.  373;  cf.  Adler  v. 
Sargent  (1895)  109  Cal.  42,  41  Pac.  799. 

6  Southern  Commercial  Sav.  Bank  v.  Slattery,  Adm.  (1902)  166  M  <. 
620,  66  S.  W.  1066;  Quinn  v.  McCallum  (1914)  178  Mo.  App.  241,  165  S. 
W.  1115;  2  Jones,  op.  cit.  §  871,  pp.  298,  299. 
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A  on  Note  No.  1,  since  A  could  defend  on  the  ground  that  he  was 
only  liable  on  one  of  the  notes  and  that  he  should  only  have  to  pay 
Note  No.  2,  which  D  held  for  value.  D,  therefore,  had  the  only 
enforceable  note  against  the  maker,  which  the  trust  deed  was  given 
to  secure.  When  B,  however,  negotiated  Note  No.  1  to  E,  the  latter 
took  it  free  from  A's  defenses  against  B.  Both  D  and  E  could  then 
recover  on  their  respective  notes  against  A,  the  maker.  The  ques- 
tion in  final  analysis  is  whether  D's  equitable  right  to  the  equitable 
security  as  against  B  was  cut  off  by  B's  subsequent  assignment  to  E 
of  that  equitable  security.7 

An  innocent  purchaser  for  value  of  land  or  chattels  takes  free  of 
equities  existing  against  the  vendor.8  The  reason  is  that  the  pur- 
chaser has  the  legal  title  and  as  he  did  not  act  unconscientiously  in 
procuring  that  title,  equity  cannot  consider  him  charged  with  an 
obligation  to  hold  for  another.9  Practically,  the  basis  for  this  doc- 
trine is  the  necessity  for  the  free  transfer  of  land  and  chattels  under 
modern  commercial  conditions.  The  position  of  a  purchaser  for 
value  of  a  chose  in  action  has  been  shaped  by  the  peculiar  develop- 
ment of  the  law  as  to  their  transfer.10  Originally  they  were  not 
assignable.  Later  their  transfer  became  possible  by  the  device  of  a 
power  of  attorney,  the  revocation  of  which  equity  would  prevent. 
Thus,  as  the  assignee  had  to  sue  in  the  assignor's  name  and  in  his 
stead,  it  was  natural  to  think  of  him  as  standing  in  the  shoes  of 
the  assignor  and  subject  to  all  the  equities  to  which  the  assignor  was 
subject.  In  comparatively  recent  times  the  assignee  of  a  chose  in 
action  has  been  recognized  as  in  fact  the  real  owner,  the  transfer  of 
such  choses  has  become  common,  and  under  modern  procedure  a  for- 
mal difficulty  has  been  obviated  by  allowing  the  assignee  to  sue  in 
his  own  name.  The  English  and  several  American  courts  have  not 
thought  these  considerations  were  such  as  to  alter  the  time-honored 
position  that  the  assignee  got  only  the  rights  of  the  assignor,  subject 
to  all  the  equities  to  which  he  was  subject.  On  the  other  hand,  many 
American  jurisdictions  have  thought  that  these  various  considerations 
were  sufficient  to  justify  a  different  result,  namely,  that  an  assignee  of 
a  chose  in  action,  like  the  purchaser  of  a  horse,  should  take  free  of 
collateral  equities.11 

7  B  undoubtedly  is  estopped  to  set  up  in  a  suit  by  D,  that  he,  B,  did  not 
have  the  security  of  the  deed  of  trust  at  the  time  of  his  assignment  to  D. 
Inasmuch  as  an  estoppel  in  pais  generally  is  not  held  binding  unon  innocent 
purchasers  for  value  from  the  one  estopped,  see  Rutz  i>.  Kehn  (1892) 
143  111.  558,  25  N.  E,  957,  it  is  submitted  that  nothing  more  is  said  than 
that  D  had  had  a  collateral  equity  against  B.  Evvart,  Estoppel,  200.  The 
question  remains  whether  the  doctrine  of  purchase  for  value  applies  to 
transfers  of  equitable  interests. 

8  Sales  Act,  §  24;  Perry,  Trust  &  Trustees  (6th  ed.)  §  218. 
9Langdell,  Equity  Pleading,  211  et  seq. 

10  Williston,  "Is  the  Right  of  an  Assignee  of  a  Chose  in  Action  Legal 
or  Equitable?"  30  Harvard  Law  Rev.  97  et  seq.;  3  Columbia  Law  Rev.  581. 

11  For  a  compilation  of  authorities  both  in  England  and  America,  see 

I  Williston,  op.  cit.,  p.  102 ;  Ames,  Cases  on  Trusts,  309,  n.  2.  That  the  assignee 
of  a  chose  in  action  takes  subject  to  inherent  equities  is  universally  as- 
sumed. 
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It  is  commonly  said  that  the  doctrine  of  innocent  purchaser  for 
value  does  not  apply  to  the  transfer  of  equitable  interests.  The  maxim 
is,  "Qui  Prior  est  tempore  potior  est  jure."12  The  application  of  this 
maxim  is  clear  wherever  the  equities  of  the  rival  claimants  are  against 
the  same  person,  either  the  legal  or  the  equitable  owner.13  Thus,  if 
A  owns  land  or  an  equity  of  redemption  (in  a  jurisdiction  entertain- 
ing the  common  law  theory  of  mortgages)  and  declares,  first,  that  he 
holds  in  trust  for  B,  and,  subsequently,  that  he  holds  in  trust  for  C, 
B  will  prevail,  although  both  B  and  C  paid  value  without  notice.14 
The  application  is  less  clear  where  the  prior  claimant  has  only  a  right 
against  the  equitable  owner,  while  the  subsequent  claimant,  by  a  pur- 
ported transfer  of  all  the  equitable  owner's  rights,  can  claim  directly 
against  the  equitable  obligor.  For  example,  B  has  an  equitable  right 
against  A  and  promises  to  assign  to  C  and  then  assigns  to  D.  In 
such  a  case  Dean  Ames  would  doubtless  have  thought  that  D  should 
prevail,15  arguing  that  D  received  rights  against  A  for  which  he 
paid  value  and  needed  no  assistance  from  B  for  their  realization,  and 
was,  therefore,  in  substantially  the  same  position  as  the  transferee 
of  a  tangible  chattel.  Admittedly,  however,  where  the  prior  claimant 
was  also  an  assignee  he  would  prevail  over  the  subsequent  assignee. 
So,  if  a  cestui  que  trust  assigns  first  to  C  and  then  to  D,  C  will  pre- 
vail.16 Also,  if  the  assignment  to  C  is  a  partial  one,  such  as  an 
equitable  rent  charge,  he  will  also  prevail  over  D,  a  subsequent  as- 
signee to  whom  the  cestui  purported  to  transfer  all  of  his  rights.17 
It  is  difficult,  although  perhaps  possible,  to  distinguish,  as  does  Dean 
Ames,  between  a  partial  assignee  of  an  equitable  interest  and  one  to 
whom  the  holder  of  an  equitable  interest  is  under  a  duty  to  convey, 
by  way  of  promise  or  otherwise.  No  such  difficult  distinction  as  this 
need  be  drawn  in  protecting  the  innocent  purchaser  of  a  legal  title,  or 
of  a  legal  chose  in  action  in  those  jurisdictions  where  he  is  protected. 
All  collateral  equities,  no  matter  of  what  nature,  are  cut  off;  while 
he  takes  subject  to  all  prior  legal  claims  of  whatever  nature. 

It  is  impossible  to  say  that  there  is  any  concensus  of  authority 
upon  this  question  of  the  protection  from  collateral  equities  of  an 

"Lewin,  Trusts  (12th  ed.)  920. 

"Pritchard  v.  Warner's  Assignee  (1882)  4  Kv.  L.  R.  349;  Deskins  v. 
Big  Sandy  Co.  (1905)  121  Kv.  601,  89  S.  W.  695;  Shropshire  etc.  Co.  v. 
The  Queen  (1875)  L.  R.  7  H.  L.  C.  496;  Allen  v.  Knight  (1846)  5  Hare 
272.  In  the  last  cited  case  the  second  assignee  of  the  equitable  interest 
bought  in  the  legal  title  with  notice  of  the  prior  equity.  He  was  there- 
fore not  an  innocent  purchaser  of  the  legal  title.  Aside  from  this  com- 
plication, the  case  is  a  square  holding  that  a  subsequent  innocent  claimant 
for  value  of  an  equitable  interest  is  postponed  to  a  prior  claimant  against 
the  same  person.  The  cases  are  collected  in  American  and  English  Ann. 
Cas.,  1918  c.  456. 

14  Lewin,  op.  cit.  920;  and  see  supra,  footnote  13. 

15  Ames,  "Purchase  for  Value  without  Notice,"  1  Harvard  Law  Rev. 
1,  11-12. 

16  Churchill  v.  Morse  (1867)  23  Iowa  229. 

"Phillips  v.  Phillips  (1861)  4  De  Gex,  F.  &  J.  208;  cf.  Wailes  v. 
Cooper  (1852)  24  Miss.  208. 
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innocent  purchaser  for  value  of  an  equitable  interest.  Ordinarily, 
in  those  jurisdictions  where  a  purchaser  of  a  legal  chose  in  action  is 
not  protected  from  collateral  equities  it  would  seem  that  the  pur- 
chaser of  an  equitable  interest  would  similarly  be  denied  protection. 
But  this  is  not  necessarily  the  case.  Thus  in  England,  a  purchaser 
of  an  equity  of  redemption  has  been  protected  from  collateral  equi- 
ties,18 although  the  purchaser  of  an  equitable  interest  generally  will 
not  be  so  protected.19  In  those  jurisdictions  in  this  country  where 
a  purchaser  of  a  chose  in  action  is  protected  from  collateral  equities 
it  would  seem  that  the  tendency  to  similarly  protect  the  purchaser  of 
an  equitable  interest  would  be  strongest.  Thus,  if  A  has  made  a 
promise  to  B  that  is  specifically  enforceable  and  B  promises  to  assign 
to  C  and  assigns  to  D,  since,  if  the  contract  had  not  given  rise  to 
equitable  rights,  D  would  have  been  protected,  it  would  seem  natural 
to  extend  that  protection  to  cases  where  the  contract  gives  rise  to 
both  legal  and  equitable  rights.  Peculiarly  enough,  however,  in  the 
five  or  six  cases  in  which  the  validity  of  the  defence  of  an  innocent 
purchaser  for  value  of  an  equitable  interest  has  come  up  in  such 
jurisdictions,  it  has  been  denied.20  The  principal  case  is  to  be  added 
to  this  group  of  cases,  for  in  Missouri  it  has  been  held  that  purchase 
for  value  of  a  chose  in  action  is  a  good  defence  against  a  collateral 
incumbrancer.21  In  Canada  a  purchaser  of  an  equitable  interest  has 
been  said  to  be  protected  from  what  Lord  Westbury  in  Phillips  v. 
Phillips22  called  an  equity  as  distinguished  from  an  equitable  inter- 
est.23 Just  what  the  distinction  is  has  not  been  definitely  set  forth, 
and  Dean  Ames  states  that  none  exists.-1  It  is  submitted,  however, 
that  probably  this  distinction  means  nothing  more  than  the  one  which 
Dean  Ames  would  himself  draw  between  one  holding  a  right  against 
an  equitable  owner  and  an  assignee  of  the  equitable  owner,  claiming 
against  the  equitable  obligor. 

The  formal  reason  that  is  present  in  protecting  an  innocent  p\ir- 
ehaser  of  a  legal  chose,  namely,  that  a  court  of  equity  will  not  inter- 

18  Lane  v.  Jackson  (1855)  20  Beav.  535;  Penny  v.  Watts  (1848)  2  De 
G.  &  Sm.  501. 

19  Cave  v.  Mackensie  (1877)  46  L.  T.  Rep.  Ch.  564;  Capell  v.  Winter 
[1907]  2  Ch.  376;  Cave  v.  Cave  (1880)  15  Ch.  Div.  639. 

20Shoufe  v.  Griffiths  (1892)  4  Wash.  161,  30  Pac.  93;  Thomas  v.  Scou- 
pale  (1916)  90  Wash.  162.  155  Pac.  847:  Craip  v.  Leiper  (Tenn.  1828)  2 
Yerg.  193;  Henry  v.  Black  (1906)  213  Pa.  620,  63  Atl.  250;  cf.  Pope  v. 
Gallant  (N.  C.  1839)  2  Dey.  &  B.  Eq.  395.  The  protection  of  innocent 
purchasers  of  an  equitable  interest  has  heen  arrived  at  in  some  jurisdic- 
tions hy  the  liberal  construction  of  recording  acts.  See  Edwards  v.  Brown 
(1887)  68  Tex.  329,  5  S.  W.  87. 

21  Garland  v.  Harrison  (1852)  17  Mo.  282:  <•/.  Bartlett  v.  Eddy  (1892) 
49  Mo.  App.  32;  but  cf.  Johnson  Countv  v.  Bryson  (1887)  27  Mo.  App. 
341. 

22  Supra,  footnote  17. 

23  See  The  Utterson  Lumber  Co.  v.  Rente  (1892)  21  Sup.  Ct.  of  Can- 
ada 218;  Davison  v.  Wells  (Upper  Canada  1868)   15  Grant  Ch.  89. 

24  Ames,  "Purchase  for  Value  Without  Notice,"  op.  tit.  p.  2. 
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fere  with  one  who  has  not  unconscientiously  acquired  perfected  legal 
rights,  does  not  exist  in  favor  of  the  purchaser  of  an  equitable  inter- 
est. The  rights  of  both,  the  collateral  incumbrancer  and  the  subse- 
quent assignee,  are  equally  subjects  of  equity  jurisdiction,  and  the 
only  distinction  is  as  to  the  completeness  of  the  transfer.  Such 
formal  reasons,  however,  should  not  control  legal  holdings,25  and  it  is 
clear  they  do  not  in  this  instance.  The  real  question  is,  does  the 
desirability  of  the  free  transfer  of  the  particular  chose  in  action  or 
equitable  interest  in  question  warrant  the  protection  of  the  trans- 
feree from  one  having  collateral  rights?26  In  England  ordi- 
narily the  transferee  for  value  of  a  chose  in  action  is  not  protected 
from  collateral  incumbrancers,  yet  he  is  so  protected  where  he  pur- 
chases a  chose  whose  transfer  is  of  commercial  importance,  as  a 
share  of  stock,27  or  an  overdue  negotiable  instrument.28  So,  as  to 
purchasers  of  equitable  interests,  though  not  ordinarily  protected, 
they  will  be  if  they  get  an  equity  of  redemption29  which,  even  in  jur- 
isdictions retaining  the  common  law  conception  of  mortgages,  must 
be  conceded  to  have  many  of  the  attributes  of  legal  ownership.  That 
this  method  of  approach  is  tbe  correct  one  cannot  be  doubted,  although 
it  does  not  shape  the  law  into  the  logical  symmetry  so  pleasing  to  the 
theorist.  The  ground  for  disagreement  with  the  principal  case  must 
exist,  if  at  all,  in  the  conception  that  it  is  desirable  to  have  the  equi- 
table rights  under  a  deed  of  trust  freely  transferable. 

25  Fod  an  attempt  to  refute  the  position  of  Dean  Ames,  see  Kenneson, 
"Purchasers  for  Value  Without  Notice,"  23  Yale  Law  Journal,  194.  Mr. 
Kenneson  bases  his  article  upon  the  premise  that  choses  in  action  and 
equitable  interests  are  inherently  non-assignable. 

26  Cook,  "The  Alienability  of  Choses  in  Action,"  30  Harvard  Law  Rev. 
449,  477. 

27  Dodds  v.  Hill  (1867)  2  H.  &  M.  424;  cf.  Wellbrand  v.  Walker  (1911) 
20  Manitoba  510. 

28  See  Ex  parte  Swan  (1868)  L.  R.  6  Eq.  Cas.  344,  356. 

29  Supra,  footnote  18. 
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Francis  deL.  Cunningham,  Editor-in-Charge. 

Attachment — Motion  to  Vacate — Submitting  New  Proof  in  Sup- 
port of  Warrant. — K  pledged  to  the  appellant  bank  a  non-negotiable 
warehouse  receipt,  no  notice  of  the  pledge  being  given  to  the  ware- 
house at  the  time.  Thereafter,  the  plaintiff  obtained  an  attachment 
against  K  and  levied  it  on  the  goods.  Subsequently  notice  of  the 
pledge  was  given  to  the  warehouse.  Thereupon  the  bank  moved  to 
vacate  the  attachment  upon  the  ground  that  the  papers  in  support 
thereof  did  not  show  a  cause  of  action.  The  moving  papers  were  con- 
fined to  showing  tbe  bank's  lien.  Held,  that  the  plaintiff  might  not, 
in  opposition  to  the  motion,  submit  new  affidavits  in  support  of  the 
attachment.  California  Packing  Corporation  v.  Phoenix  &  Third 
National  Bank  (App.  Div.,  1st  Dept..  -Inne  13,  1919,  not  yet  reported.) 
When  a  motion  is  made  to  vacate  an  attachment  upon  new  proofs, 
the  plaintiff  is,  by  express  statutory  provision,  entitled  to  submit  new 
affidavits  in  support  of  his  attachment  Code  Civ.  Proc,  §  683.  When 
the  motion  was  made  solely  upon  the  papers  upon  which  the  attach- 
ment was  granted,  however,  it  was  held  prior  to  1911  that  the  plaintiff 
had  no  such  right.  HUborn  v.  Pennsylvania  Cement  Co.  (1911)  145 
App.  Div.  442,  129  X.  Y.  Supp.  957;  Ladenbwg  v.  Commercial  Bank 
(1895)  87  Hun  2(59,  33  N.  Y.  Supp.  821,  aff'd.  146  K  Y.  406,  42  N. 
E.  543.  And  where  a  motion  by  a  junior  lienor  was  made  upon 
papers  setting  forth  only  the  moving  party's  lien,  it  was  deemed 
made  solely  upon  the  papers  upon  which  the  warrant  was  granted. 
Trow's  Printing,  etc.  Co.  v.  Hart  (1881)  85  N.  Y.  500;  Steuben 
County  Bank  v.  Alberger  (1879)  75  N.  Y.  179.  Nor  was  the  court 
allowed  to  "amend"  the  papers  under  Code  Civ.  Proc.  §  723,  for  an 
affidavit  cannot  be  amended  by  the  court.  Davis  v.  Reflex  Camera 
Co.  (1904)  97  App.  Div.  73,  89  X.  Y.  Supp.  587.  In  1911,  Code  Civ. 
Proc.  §  768  was  amended  so  as  to  authorize  the  filing  of  new  affidavits 
in  support  of  any  "order,  judgment  or  decree  or  any  paper  filed  or 
proceeding  taken"  attacked  on  the  ground  of  the  insufficiency  of  the 
papers  in  support  thereof,  where  this  can  be  done  "without  prejudice 
to  intervening  rights".  This  provision  has  been  held  to  apply  to 
attachments.  Cutler  v.  AUavena  (1914)  165  App.  Div.  422,  150  N.  Y. 
Supp.  790.  The  court  in  the  principal  case  rightly  held  that  the  pro- 
vision did  not  apply,  because  in  that  case  the  filing  of  new  affidavits 
in  support  of  the  attachment  would  have  prejudiced  the  intervening 
rights  of  the  bank. 

Carriers — Inadvertent  Misdescription  of  Goons — Liability  for 
3. — Due  to  an  inadvertent  misdescription  by  a  shipper's  agent,  a 
case  of  furs,  so  marked,  was  described  in  the  bill  of  lading  as  con- 
taining dry  goods;  consequently  the  shipper  was  charged  at  the  lower 
scheduled  rate  applicable  to  the  latter,  instead  of  at  the  higher  rate 
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applicable  to  furs.  No  valuation  was  placed  upon  the  goods,  which 
were  stolen  in  the  course  of  an  interstate  shipment.  Held,  the  car- 
rier was  liable  for  the  value  of  the  furs.  New  York  Central  R.  R.  v. 
Goldberg  (U.  S.  Sup.  Ct.,  Oct.  Term  1918,  No.  256,  May  19,  1919). 

A  shipper  is  bound  by,  his  agent's  misrepresentation  as  to  the  na- 
ture or  value  of  goods  shipped,  Harrington  v.  Wabash  R.  R.  (1909) 
108  Minn.  257,  122  N.  W.  14,  and  it  is  immaterial,  Hutchinson,  Car- 
riers (3rd  ed.)  §  330,  as  affecting  the  carrier's  liability,  whether  a 
misrepresentation  is  made  fraudulently,  Chicago  &  A.  R.  R.  v.  Shea 
(1873)  66  111.  471;  see  Chicago  etc.  R.  R.  v.  Thompson  (1858)  19  111. 
578,  or  innocently.  Bottum  v.  Charleston  &  W.  C.  Ry.  (1905)  72  S. 
C.  375,  51  S.  E.  985.  If  the  carrier  relies  thereon  and  in  consequence 
thereof  omits  some  precaution  which,  if  taken,  might  have  prevented 
the  loss,  Southern  Exp.  Co.  v.  Wood  (1896)  98  Ga.  268,  25  S.  E.  436, 
it  is  relieved  from  liability  to  the  extent  of  the  deception;  Bottum  v. 
Charleston  &  W.  C.  Ry.,  supra;  Chicago  &  A.  R.  R.  v.  Shea  supra; 
although  a  contrary  view,  Head  v.  Pacific  Exp.  Co.  (1910)  60  Tex.  Civ. 
App.  169,  126  S.  W.  682,  rests  on  the  theory  that  a  bailee  is  liable 
for  the  value  of  the  goods  actually  held,  when  loss  occurs  through  his 
failure  to  exercise  care  commensurate  with  their  apparent  character. 
But  if  the  deception  does  not  contribute  to  the  loss  or  damage,  Mo- 
bile etc.  R.  R.  v.  Phillips  &  Co.  (1912)  103  Miss.  536,  60  So.  572; 
Chesapeake  &  0.  Ry.  v.  Magowan  (1912)  147  Ky.  422,  144  S.  W.  80, 
the  carrier  is  held  liable  notwithstanding  the  deception.  Because  of 
the  comprehensiveness  of  the  classification  "dry  goods,"  it  is  specu- 
lative whether  a  proper  description  of  the  shipment  in  the  instant 
case  might  have  increased  the  carrier's  vigilance  or  decreased  the 
risk.  Assuming  that  such  would  have  been  the  case,  it  might  be 
urged  in  support  of  the  court's  holding  that  the  common  carrier's 
obligation  as  insurer  is  imposed  by  law  independently  of  contract. 
See  Johnson  etc.  v.  East  Tenn.  etc.  R.  R.  (1892)  90  Ga.  810,  17  S.  E. 
121.  But  it  would  seem  that  the  law  may  consistently  create  such 
liability  and  at  the  same  time  limit  its  application  to  the  kind  of  mer- 
chandise described  in  the  bill  of  lading,  because  that  alone  expresses 
the  carrier's  undertaking.  See  Charleston  etc.  By.  v.  Moore  (1888) 
80  Ga.  522,  5  S.  E.  767.  This  theory  is  supported  by  the  well-settled 
line  of  limited  liability  and  agreed  valuation  cases,  in  which  the 
shipper  is  held  to  his  declaration.  Pierce  Co.  v.  Wells  Fargo  &  Co. 
(1915)  236  U.  S.  278,  35  Sup.  Ct.  351 ;  Great  Northern  Ry.  v.  O'Con- 
nor (1914)  232  U.  S.  508,  34  Sup.  Ct.  380;  Kansas  City  etc.  Ry.  v. 
Carl  (1913)  227  U.  S.  639,  33  Sup.  Ct.  391;  cf.  IT.  S.  Comp.  Stat, 
1916,  §  8604a.  Besides,  the  volume  and  methods  of  transportation 
make  an  examination  of  the  contents  of  the  case  received  by  the  car- 
rier impractical.,  See  Miller  v.  Hannibal  etc.  R.  R.  (1882)  90  N.  Y. 
430,  435.  Therefore,  it  is  submitted  that  the  shipper,  not  the  car- 
rier, ought  to  suffer  for  the  misdescription  in  question.  This  would 
still  leave  the  former  his  remedy  against  his  agent.  See  Reid  v. 
American  Exp.  Co.  (1916)  241  IT.  S.  544,  36  Sup.  Ct.  712. 
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Carriers — Eecovery  of  Undercharge — Limitation  of  Actions. — A 
bill  of  lading  for  an  intrastate  shipment  executed  by  a  shipper  and 
a  carrier  stated  that  the  property  was  received  subject  to  the  classi- 
fication and  tariffs  in  effect  on  the  date  of  issue.  The  carrier  was 
by  statute  required  to  publish  uniform  tariffs  and  was  prohibited 
from  receiving  greater  or  less  compensation  for  shipment  than  the 
rates  published  therein.  Eem.  &  Bal.  Code  §§  8637,  8001;  cf.  Inter- 
state Commerce  Act  §  6.  Through  inadvertence  the  shipper  was 
charged  less  than  the  established  rates  and  the  carrier  brought  suit 
for  the  balance  approximately  five  years  later.  Held,  two  justices 
dissenting,  the  carrier's  cause  of  action  was  based  on  a  contract  in 
writing  and  therefore  was  not  barred  by  a  limitational  period  which 
had  run  against  causes  of  action  that  did  not  arise  out  of  a  written 
instrument.  Oregon-Washington  R.  <.(/  Nav.  Co.  v.  Seattle  Grain  Co. 
(Wash.  1919)   178  Pac.  648. 

It  is  generally  conceded  that  the  bill  of  lading  is  both  a  receipt 
and  a  contract.  4  Elliott,  Railways  (2nd  ed.)  §  1415;  Illinois 
Match  Co.  v.  Chicago,  R.  I.  &  Pa.  Ry.  (1911)  258  111.  396,  402,  95 
N.  E.  492;  Whit  mark  v.  Chicago,  />'.  &  I.  R.  R.  (1908)  82  Neb.  464, 
118  N.  W.  07.  The  main  question  in  the  principal  case  wa3 
whether  the  shipper's  liability  to  pay  the  full  statutory  rate  arose 
out  of  his  written  promise  to  do  bo,  contained  in  the  bill  of  lading, 
or  by  virtue  of  the  statute.  It  might  seem  that  the  defendant's 
promise  to  pay  the  legal  rate  was  only  a  promise  to  do  what  he  was 
legally  bound  to  do,  hence  was  mere  superfluity  and  gave  rise  to  no 
obligation.  And  it  may  be  urged  that  where  a  contract  is  entered 
into  to  charge  less  than  the  legal  rate,  the  established  charges  may 
nevertheless  be  recovered  because  of  the  statutory  obligation.  Bal- 
titnore  &  Ohio  Ry.  v.  New  Albany  etc.  Co.  (1911)  48  Ind.  App.  047, 
94  N.  E.  906;  cf.  Qvlf,  Colo.  &  8.  F.  By.  v.  Hefley  (1895)  158  U. 

S.  98,  15  Sup.  Ct.  802.     However,  if  tin ntraetual  terms  do  accord 

with  those  prescribed  in  the  statute,  the  obligation  arising  is  none 
the  less  contractual.  Post  v.  Burger  (1916)  216  X.  Y.  544,  111  N. 
E.  251;  cf.  Kounseville  v.  Central  R.  R.  (1915)  87  X.  J.  371,  94 
Atl.  392.  And  it  has  been  held  in  cases  similar  to  the  instant  one 
that  the  provisions  of  the  tariff  entered  into  and  formed  a  part  of 
the  contract  of  shipment. — Chicago  etc.  Ry.  v.  Cramer  (1914)  232 
U.  S.  490,  34  Sup.  Ct.  883j  Seaboard  Mr  Liar  Rv,  v.  Luke  (1916) 
19  Ga.   App.    100,  90   S.    E.    1041, — a   premise  directly   in   accord  with 

the  tenor  of  the  bill  of  lading  in  question.  Hence  it  is  submitted 
that  the  court  correctly  held  the  defendant's  liability  to  be  a  con- 
tractual one. 

1  3TITUTIONAL  LAW — GOVERNMENTAL  OPERATION — LIABILITY  OF  RAIL- 
ROAD Companies.— By  the  ad  <>f  Congress,  r.  s.  Oomp.  Stat.  1918, 
I  :;l  !•"■"' ;j,  which  provides  for  the  governmental  operation  of  railroad-, 
the  companies  owning  the  railroads  are  mad.-  responsible  for  dam- 
ages to  third  parties.  Held,  the  imposition  of  such  a  liability  is 
Unconstitutional.     To  facilitate  appeal,  however,  a  motion  to  set  aside 
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a  verdict  against  the  defendant  railroad  company  was  refused.  Schu- 
macher v.  Pennsylvania  R.  R.  (Sup.  Ct.  1919)  175  N.  Y.  Supp.  84. 

Liability  without  fault  is  not  novel  even  in  the  common  law,  see 
Chicago,  R.  I.  &  Pac.  Ry.  v.  Zernecke  (1902)  183  IT.  S.  582,  22  Sup. 
Ct.  229,  and  statutes  creating  such  a  liability  have  in  numerous  cases 
been  held  constitutional.  Thus  machanic's  liens,  enforceable  against 
the  owner  of  property,  for  services  and  materials  furnished  to  an  in- 
dependent contractor;  Great  Southern  Fireproof  Co.  v.  Jones  (1898) 
86  Fed.  370,  aff'd.  (1904)  193  U.  S.  532,  24  Sup.  Ct.  576;  statutes  mak- 
ing a  landlord  liable  for  damage  due  to  the  fault  of  his  tenant,  Eiger 
v.  Garrity  (1918)  246  U.  S.  97,  38  Sup.  Ct.  298;  workmen's  compen- 
sation acts,  Mondou  v.  New  York,  New  Haven  etc.  R.  R.  (1912)  223 
U.  S.  1,  32  Sup.  Ct.  169,  even  where  they  make  contribution  to  an 
insurance  fund  compulsory,  Mountain  Timber  Co.  v.  Washington 
(1917)  243  U.  S.  219,  37  Sup.  Ct.  260:  and  the  compulsory  participa- 
tion in  a  depositor's  guarantee  fund,  Noble  State  Bank  v.  Haskell 
(1911)  219  U.  S.  104,  31  Sup.  Ct.  186,  have  been  held  constitutional. 
In  all  these  cases  it  will  be  noted  that  the  party  who  is  made  respon- 
sible is  interested,  directly  or  indirectly,  in  the  enterprise  in  the 
course  of  which  tbe  damage  occurs.  And,  to  make  one  person  liable, 
arbitrarily,  for  the  acts  of  one  not  his  servant,  Camp  v.  Rogers  (1877) 
44  Conn.  291;  Daugherty  v.  Thomas  (1913)  174  Mich.  371,  140  K 
W.  615,  or  to  hold  him  for  an  injury  in  no  way  connected  with  the 
operation  of  his  business,  Ohio  &  Miss.  Ry.  v.  Lackey  (1875)  78  111. 
55,  has  been  held  unconstitutional.  In  the  principal  case  the  defend- 
ant company  had  no  control  over  the  operation  of  its  railroad,  it  had 
no  option  in  the  selecting  of  the  government  as  its  lessee,  it  received 
nothing  in  return  for  the  acceptance  of  the  liability  imposed  upon  it, 
unless,  indeed,  the  rental  value  which  it  received  from  the  government 
could  be  considered  to  include  such  a  return.  It  is  submitted  that 
there  was  warrant  for  the  grave  doubts  entertained  by  the  court  as  to 
the  constitutionality  of  the  Congressional  act  concerned. 

Constitutional  Law — Taxation  of  Tank  Cars — Unit  Eule. — The 
State  of  Georgia,  in  accordance  with  its  Civil  Code  1910,  §  990,  im- 
posed a  tax  on  the  tank  cars  of  a  foreign  corporation  used  in  inter- 
state commerce.  It  took  as  the  assessed  value  a  sum  which  bore  the 
same  ratio  to  the  value  of  all  the  cars  of  the  plaintiff  corporation  as 
the  miles  of  railroad  in  Georgia  over  which  the  cars  moved  bore  to  the 
total  mileage  traversed  in  all  the  states.  By  the  application  of  this 
rule  the  assessed  value  amounted  to  $300,000,  although  the  actual 
value  of  the  average  number  of  cars  in  Georgia  was  but  $50,000. 
Held,  three  judges  dissenting,  this  method  of  assessment  is  unconsti- 
tutional.    Union  Tank  Car  v.  Wright  (IT.  S.  1919)  39  Sup.  Ct.  276. 

It  is  now  established,  although  it  was  once  questioned,  6  Columbia 
Law  Eev.  190,  that  rolling  stock  used  in  interstate  commerce  has  a 
situs  for  taxation  in  any  state  through  which  it  regularly  passes. 
Marge  v.  Baltimore  &  0.  R.  R.  (1881)  127  IT.  S.  117,  8  Sup.  Ct.  1037; 
Pullman  Car  Co.  v.  Pennsylvania  (1888)  141  IT.  S.  18,  11  Sup.  Ct. 
876.     Thus,  a  tax  based  upon  the  "average  number  of  cars  in  habitual 
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use"  in  the  state  during  the  year  has  been  upheld  in  the  case  of 
sleeping  cars,  Pullman  Car  Co.  v.  Hay  ward  (1891)  141  IT.  S.  36,  11 
Sup.  Ct.  883;  refrigerator  cars,  American  Refrigerator  Trans.  Co.  v. 
Hall  (1899)  174  U.  S.  TO,  19  Sup.  Ct.  599,  and  other  cars  owned  by 
an  independent  company  and  leased  to  the  railroad.  A  tax  on  the 
rolling  stock,  taking  as  a  basis  of  assessment  such  proportion  of  the 
capital  of  the  company  as  the  number  of  miles  of  railroad  over  which 
the  cars  pass  in  the  state  bear  to  the  whole  number  of  miles  trav- 
ersed in  the  whole  country,  has  been  approved.  Pullman  Car  Co.  v. 
Pennsylvania,  supra.  This  unit  rule  or  mileage  basis  of  apportion- 
ment has,  upon  the  reasoning  of  the  last  cited  case,  been  upheld  for 
the  taxation  of  a  railroad,  including  its  rolling  stock,  Pittsburgh  etc. 
R.  R.  v.  Bacl-us  (1894)  154  U.  S.  421,  14  Sup.  Ct.  1114,  of  an  inter- 
state express  company,  Adams  Exp.  Co.  V.  Ohio  (1897)  166  U.  S.  185, 
17  Sup.  Ct.  604,  and  in  the  taxation  of  a  telegraph  company.  Western 
Union  Tel.  Co.  v.  Taggart  (1896)  163  U.  S.  1,  16  Sup.  Ct.  1054.  In 
the  application  of  the  unit  rule  in  the  above  cases  an  attempt  was 
made  to  get  at  the  real  value,  of  property  to  be  taxed  and  the  results 
were  approximately  correct.  But  where  the  unit  rule  is  applied  with- 
out any  regard  to  the  real  value  of  the  property  taxed,  either  of  the 
physical  value  or  of  the  worth  as  a  part  of  a  going  business,  and  the 
result  reached  is  entirely  out  of  proportion  to  such  actual  value,  its 
application  would  seem  unconstitutional.  Judson,  Taxation  §§  273, 
275,  462;  see  Wells  Fargo  &  Co.  v.  Crawford  County  (1897)  63  Ark. 
576,  40  S.  W.  710.  The  instant  case  so  held  and  may  be  considered 
as  marking  out  this  limitation  on  the  use  of  the  unit  rule. 

Contempt — Perjury — Obstructive  Effect — Power  to  Punish. — A 
witness,  who  swore  that  he  did  not  remember  a  fact,  was  committed 
for  contempt  until  he  should  consent  to  give  testimony  which,  in  the 
opinion  of  the  court,  was  not  perjured.  Held,  Justice  Pitney  dis- 
senting, the  commitment  was  void  for  excess  of  judicial  power  be- 
cause it  was  imposed  for  the  supposed  perjury  alone  without  refer- 
ence to  any  circumstances  giving  to  it  an  effect  obstructive  to  the 
performance  of  the  judicial  duty.  Ex  parte  Hudgings  (1919)  39  Sup. 
Ct.  337. 

Contempt  may  involve  cither  of  two  ideas:  see  In  re  Fellerman 
(D.  C.  1906)  149  Fed.  244;  (1)  disregard  of  the  power  of  the  court, 
in  that  lawful  orders  to  testify  have  not  been  obeyed;  United  States 
v.  Appel  (D.  C.  1913)  211  Fed.  495;  Bcrlson  v.  People  (1894)  154 
111.  81,  39  N.  E.  1079;  cf.  Ex  parte  Creasy  (1912)  243  Mo.  679,  148 
S.  W.  914;  (2)  disregard  of  the  authority  of  the  court,  in  that  the 
jurisdiction  of  the  court  to  declare  the  law  and  adjudicate  the  rights 
of  the  parties  is  hindered,  prevented,  or  set  at  naught,  as  by  perjury. 
In  re  Ulmer  (D.  C.  1913)  208  Fed.  461;  In  re  Steiner  (D.  C.  1912) 
195  Fed.  299,  or  by  subornation  of  perjury.  Ricketts  v.  State  (190:1,) 
111  Tenn.  380,  77  S.  W.  1076;  see  Beattie  v.  People  (1889)  33  111. 
App.  651.  A  few  jurisdictions  regard  perjury  as  a  substantive  offense 
only  and  hold  that,  since  a  witness  so  charged  has  a  right  to  trial  by 
jury,  the  court  has  no  power  to  punish  for  contempt  because  this 


336  COLUMBIA    LAW   REVIEW. 

would  permit  the  court  to  displace  the  jury.  In  re  Lerch's  etc.  Elec- 
tion (1912)  21  Pa.  Dist.  1113;  State  v.  Lazarus  (1885)  37  La.  Ann. 
314.  Likewise,  under  the  New  York  Code,  false*  swearing  by  a  judg- 
ment debtor  on  his  examination  in  supplementary  proceedings  is  not 
contempt  for  which  he  may  be  punished,  unless  "a  right  or  remedy 
of  a  party  litigant  may  be  thereby  defeated."  Bernheimer  v.  Kelleher 
(1900)  31  Misc.  464,  64  N.  Y.  Supp.  409;  N.  Y.  Code  Civ.  Proc.  §  14; 
N.  Y.  Consol.  Laws  c.  30,  §  753.  By  substantial  authority,  however, 
it  seems  certain  that  the  crime  of  perjury  does  not  merge  the  con- 
tempt, which  is  a  separate  and  distinct  wrong  against  the  court  as  an 
organ  of  public  justice,  punishable  by  the  court  on  summary  convic- 
tion. In  re  Steiner,  supra;  In  re  Fellerman,  supra.  Fear  that  the 
power  to  punish  for  contempt  would  be  a  "potentiality  for  oppres- 
sion", if  the  court  were  allowed  to  judge  the  falsity  of  testimony, 
prompted  the  holding  in  the  instant  case.  It  is  submitted  that  the 
court  erred  in  its  failure  to  recognize  that  perjury,  by  its  inherent 
nature,  aims  to  thwart  justice,  to  mould  judicial  opinion  by  lies,  to 
hoodwink  juries  by  fraud.  Practically,  it  is  impossible  to  determine 
how  much  weight  has  been  given  to  perjured,  apart  from  honest  testi- 
mony. Moreover,  even  if  the  judge  or  the  jury  sees  through  the  men- 
dacity, the  perjurer  has  nevertheless  attempted  to  pervert  the  course 
of  justice,  and  this  act  alone  constitutes  contempt  and  warrants  sum- 
mary punishment.  The  real  danger  to  which  the  court  alluded  can 
be  obviated  by  restricting  the  court's  power  to  cases  in  which  a  wit- 
ness makes  an  admission  of  perjury  or  in  which  the  evidence  of  it  is 
unquestionable.     See  People  v.  Stone  (1912)  181  111.  App.  475. 

Contributory  Negligence — Children — Parent's  Negligence  Not 
Imputed  to  Child. — The  plaintiff,  aged  five,  while  crossing  a  street 
with  his  brother,  aged  seven,  was  injured  by  a  motorcycle  negligently 
ridden  by  an  employee  of  the  defendant.  Held,  the  contributory  neg- 
ligence of  the  mother  in  allowing  him  to  be  exposed  to  the  dangers 
of  the  street  was  not  to  be  imputed  to  the  child.  Zarzana  v.  Neve 
Drug  Co.  (Cal.  1919)  179  Pac.  203. 

Courts  are  divided  on  the  question  whether  a  parent's  negligence 
can  be  imputed  to  his  child  so  as  to  bar  a  recovery  by  the  latter.  See 
Warren  v.  Manchester  St.  By.  (1900)  70  N.  H.  352,  47  Atl.  735.  The 
English  rule  is  that  a  parent's  negligence  is  so  imputable.  1  Thomp- 
son, Negligence  §§  289,  290;  Waite  v.  North  Eastern  By.  (1858)  El., 
Bl.  &  El.  719.  In  the  United  States,  some  courts  follow  the  "New 
York  Eule,"  see  Hartfield  v.  Boper  (N.  Y.  1839)  21  Wend.  615,  which 
bars  recovery,  1  Thompson,  op.  cit  §§  292  et  seq.;  Fitzgerald  v.  St. 
Paul,  M.  &  II.  By.  (1882)  29  Minn.  337,  13  N.  W.  168,  but  the  "Ver- 
mont Rule,"  Booinson  v.  Cone  (1850)  22  Vt.  213,  which  allows  recov- 
ery, is  more  generally  followed.  Chicago  City  By.  v.  Wilcox  (1891) 
138  111.  370,  27  N.  E.  899;  Chicago  G.  W.  By.  v.  Kowalslei  (C.  C.  A. 
1899)  92  Fed.  310;  Mullinax  v.  Hord  (1917)  174  N.  C.  607,  94  S.  E. 
426.  The  former  rule  is  based  on  the  argument  that  an  infant  plain- 
tiff must  exercise  the  same  degree  of  care  as  an  adult,  and,  as  a  child 
is  not  sui  juris,  the  care  which  is  required  of  him  must  be  exercised 
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for  him  by  the  person  whom  the  law  has  designated  to  have  control 
over  him.  Holly  v.  Boston  Gas  Light  Co.  (1857)  74  Mass.  123; 
Fitzgerald  v.  St.  Paul,  M.  &  M.  Ry.,  supra.  This  would  lead  to  the 
conclusion  that  an  infant  is  by  imputation  liable  to  third  persons  for 
the  negligent  acts  of  his  guardian, — a  doctrine  which  has  never  been 
followed.  See  Newman  v.  Phillipsburgh  Horse-Car  Ry.  Co.  (1890)  52 
N.  J.  L.  446,  19  Atl.  1102;  City  of  Evansville  v.  Senhenn  (1897)  151 
Ind.  42,  47  N.  E.  634.  The  "Vermont  Rule"  is  based  on  the  argu- 
ment that  a  child  should  not  be  deprived  of  his  legal  rights  by  the 
negligence  of  a  guardian  who  is  imposed  upon  him  by  the  law.  New- 
man v.  Phillipsburgh  Horse-Car  Ry.  Co.,  supra;  Government  Street  R. 
R.  v.  Hanlon  (1875)  53  Ala.  70.  The  latter  view  is  the  more  sound,  as 
there  is  no  injustice  in  requiring  a  wrongdoer  to  be  answerable  to  one 
who  cannot  protect  himself. 

Limitation  of  Actions — Rescission  of  Contract  of  Sale — When 
Statute  Begins  to  Run. — The  plaintiff  was  induced  by  fraud  to  make 
a  contract  to  sell  goods  to  the  defendants,  delivery  to  be  made  in 
installments,  with  four  months'  credit  on  each  delivery.  After  all  the 
deliveries  had  been  made  the  plaintiff  discovered  the  fraud,  and,  repu- 
diating the  contract,  repossessed  itself  of  that  part  of  the  goods 
which  had  not  already  been  disposed  of  by  the  defendants.  More 
than  six  years  after  the  last  delivery,  but  less  than  the  statutory 
period  (N.  Y.  Code  Civ.  Proc,  1918,  §  382,  subd.  3)  after  the  dis- 
covery of  the  fraud  and  the  expiration  of  the  contractual  term  of 
credit,  this  action  was  brought  in  trover  for  the  value  of  the  residue 
of  the  goods.  Held,  the  action  was  barred  by  the  Statute  of  Limita- 
tions. American  Woolen  Co.  v.  Samuelsohn  (N.  Y.  Ct.  App.  1919) 
61  N.  Y.  L.  J.  79. 

The  law  often  permits  an  injured  party  to  adopt  one  or  the  other 
of  two  inconsistent  theories  of  the  same  transaction  on  which  to 
base  his  claim  to  legal  relief,  but  once  the  plaintiff  has  made  his 
election  he  cannot  afterward  change  his  position.  Whalen  v.  Stuart 
(1909)  194  N.  Y.  495,  87  N.  E.  819;  Holman  v.  Updike  (1911)  208 
Mass.  466,  94  N.  E.  689.  Thus,  where  a  contract  is  tainted  with  fraud 
it  may  bo  rescinded  by  the  defrauded  party  and  treated  as  void  ab 
initio,  Holler  v.  Tuska  (1881)  87  N.  Y.  166;  Thurston  v.  Blanchard 
(1839)  39  Mass.  18;  or  affirmed  and  made  absolute;  Elgin  v.  Snyder 
(1911)  60  Ore.  297,  118  Pac.  280;  and  an  action  in  trover  would  bar 
an  action  in  assumpsit  on  the  contract,  Morris  v.  Txcrford  (1859) 
18  N.  Y.  552;  and  vice  versa.  Butler  v.  Hildrcth  (1842)  46  Mass.  lit ; 
Wachsmuth  v.  Sims  (Tex.  Civ.  App.  1895)  32  S.  W.  821.  While  the 
institution  of  suit  upon  the  one  theory  or  the  other  is  generally 
deemed  conclusive  evidence  of  the  plaintiff's  determination  to  stand 
<>r  fall  upon  that  view  of  the  matter.  Whalen  v.  Stuart,  supra;  Hol- 
man v.  Updike,  supra,  an  election  may  be  evidenced  by  other  act  i 
on  the  part  of  the  plaintiff.  Elgin  v.  Snyder,  supra.  It  would  seem, 
therefore,  that  in  the  instant  case  the  running  of  the  statute  should 
not  be  suspended  for  the  stipulated  term  of  credit,  because  the  plain- 
tiff cannot  take  advantage  of  any  term  of  a  contract  which  he  has 
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rescinded  and,  since  the  contract  was  void  from  the  outset  and  the 
defendants'  taking  consequently  tortious,  the  plaintiff  could  have  sued 
in  trover  immediately  without  any  demand.  Thurston  v.  Blanchard, 
supra.  Nor  should  the  running  of  the  statute  be  postponed  until  the 
discovery  of  the  fraud,  for  it  is  generally  held  that  the  statute  begins 
to  run  as  soon  as  the  cause  of  action  accrues,  regardless  of  the  plain- 
tiff's ignorance  as  to  its  existence.  Lattin  v.  Gillette  (1892)  95  Cal. 
317,  30  Pac.  545;  Garrett  v.  Olford  (1911)  152  Iowa  265,  132  N.  W. 
379.  Hence,  it  is  submitted  that  the  principal  case  is  correctly 
decided. 

Principal  and  Agent — Liability  of  Principal — Penal  Statutes. — 
Thq  defendants  through  their  superintendent  mined  coal  from  the 
plaintiff's  land  without  his  consent  and  converted  it  to  their  own  use. 
The  plaintiff  claimed  treble  damages  under  the  statute,  Act  of  May 
8,  1876,  P.  L.  142,  which  allows  such  a  penalty  against  one  knowingly 
committing  the  offense.  It  appeared  that  the  superintendent  had 
had  knowledge,  but  not  the  defendants.  Held,  the  liability  of  the 
defendants  for  treble  damages  was  conditioned  upon  their  having  had 
actual  knowledge.     Matthews  v.  Rush  (Pa.  1919)  105  Atl.  817. 

It  is  generally  said  that  the  knowledge  of  an  agent  acquired  in 
the  course  of  his  employment  is  the  knowledge  of  his  principal. 
Huffeut,  Agency  (2nd  ed.)  §§  141  et  seq.;  United  States  v.  Hill  (D. 
C.  1914)  217  Fed.  841,  aff'd.  (C.  C.  A.  1916)  234  Fed.  39.  Also,  the 
latter  is  civilly  liable  for  torts  committed  by  his  agent  or  servant 
when  acting  in  the  principal's  interest  and  within  the  scope  of  the 
actual  or  implied  authority  conferred,  Huffeut,  op.  cit.  §§  148,  149; 
Palmeri  v.  Manhattan  Ry.  (1892)  133  N.  Y.  261,  30  N.  E.  1001; 
cf.  Seeher  v.  Coram.  Nat.  Bank  (C.  C.  1897)  77  Fed.  957,  but,  with 
a  few  exceptions,  is  not  criminally  liable  for  acts  done  without  actual, 
express  or  implied  authority.  Hipp  v.  State  (Ind.  1839)  5  Blackf. 
149;  Commonwealth  v.  Nichols  (1845)  51  Mass.  259;  7  Columbia  Law 
Rev.  59.  Statutes  imposing  a  penalty  are  quasi-criminal  in  that  re- 
covery from  the  offender  is  allowed  the  aggrieved  party,  irrespective 
or  in  excess  of  his  damage,  rather  as  punishment  to  the  former  than 
as  reparation  to  the  latter,  therefore  they  should  be  strictly  construed 
and  actual  knowledge  or  intent  required  in  order  to  hold  the  principal 
liable.  Hall  v.  Norfolk  &  W.  R.  R.  (1897)  44  W.  Va.  36,  28  S.  E. 
754;  see  Kreiter  v.  Nichols  (1874)  28  Mich.  496.  They  are  distin- 
guishable from  statutes  imposing  so-called  "penalties",  in  reality 
damages,  for  acts  made  tortious  by  tbe  latter.  Mass.  Rev.  Laws,  1902, 
c.  100,  §  63;  George  v.  Gooey  (1880)  128  Mass.  289.  Although  the 
relationship  of  principal  and  agent  or  master  and  servant  may  be 
prima  facie  evidence  of  privity,  this  may  be  rebutted.  C ommonwealth 
v.  Nichols,  supra;  see  Yerona  Central  Cheese  Co.  v.  Murtaugh  (1872) 
50  N".  Y.  314.  Hence  the  principal  case  is  in  accord  with  sound  rea- 
soning and  with  the  weight  of  authority.  Trustees  etc.  of  Kingston 
v.  Lehigh  Valley  Coal  Co.  (1913)  241  Pa.  481,  88  Atl.  768;  Rhoads  v. 
Quemahoning  Coal  Co.  (1913)  238  Pa.  283,  86  Atl.  273;  contra,  Oak 
Ridge  Coal  Co.  v.  Rogers  (1884)  108  Pa.  147. 
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Principal  and  Agent — Special  Agent — Notice  from  Face  of 
Check. — Plaintiff  gave  one  M  his  personal  check  for  $1,000,  payable 
to  the  defendant,  with  instructions  to  open  an  account  with  the  de- 
fendant in  the  plaintiff's  name  and  to  have  the  defendant  sell  some 
stock  short.  M  opened  the  account  in  his  own  name  with  this  check, 
and  thereafter,  after  several  transactions  in  the  account,  it  was  closed 
at  a  loss  of  $429  and  M  drew  out  the  balance  and  absconded.  In  a 
suit  for  $1,000,  held,  the  defendant  was  put  on  notice  by  the  fact 
that  the  check  was  payable  directly  to  him,  that  M  did  not  own  the 
money,  and  therefore  they  made  payments  to  M  at  their  peril,  so  that 
the  plaintiff  can  recover  the  full  amount  of  the  check.  Apostoloff  v. 
Levy  (App.  Div.  1st  Dept.  1919)  174  N.  Y.  Supp.  828. 

The  fact  that  the,  check  was  made  payable  to  the  defendant  with- 
out mentioning  the  name  of  M,  while  not  itself  proof  of  wrong  deal- 
ing, should  at  least  serve  to  put  the  defendant  on  inquiry  as  to  the 
real  relation  between  the  drawer  and  M.  JUatkau-ay  v.  County  of 
Delaware  (190G)  185  N.  Y.  368,  78  N.  E.  153;  cf.  Wolff e  v.  State 
(1885)  79  Ala.  201 ;  Quincy  Mut.  Fire  Ins.  Co.  v.  International  Trust 
Co.  (1914)  217  Mass.  370,  104  N.  E.  845;  contra  unable,  Bergstrom  v. 
Ritz-Carlton  Restaurant  etc  Co.  (1916)  171  App.  Div.  776,  157  N.  Y. 
Supp.  959.  This  alone  would  servo  to  prevent  any  claim  of  estoppel; 
and  it  would  appear  that  the  defendants  had  no  right  to  use  this 
money,  which  purported  to  be  the  plaintiff's,  to  open  an  account  for 
M,  or  to  pay  out  funds  to  him.  And  although  there  arc  many  in- 
stances where  the  payee  of  a  negotiable  instrument  may  claim  the 
rights  of  a  holder  in  due  course.  17  Columbia  Law  Rev.  566,  the  form 
of  the  check  in  the  principal  case  should  be  sufficient  to  put  the  payee 
on  inquiry  as  to  the  authority  and  exact  status  of  the  possessor.  If 
the  inquiry  would  have  disclosed  nothing  wrong,  he  should  be  pro- 
tected, Munroe  v.  Bordier  (1849)  8  C.  B.  R.  861,  but  in  the  principal 
case  he  would  have  discovered  M's  fraud  and  is  therefore  chargeable 
with  knowledge  of  it.  On  similar  facts,  except  that  the  agent  was 
authorized  to  open  the  account  and  carry  on  transactions  in  his  own 
name,  a  prior  New  York  decision  held  the  drawer  liable  as  an  undis- 
closed principal.  Timpxon  v.  Allen  (1896)  149  N.  Y.  518,  44  N.  E. 
171.  But,  in  the  instant  case  no  such  liability  can  be  imposed  upon 
the  drawer,  since  the  agent  exceeded  his  authority  in  using  bis  own 
name,  and  also  in  closing  the  account,  2  Kechem,  Agency  (2nd  ed.) 
§  1765,  all  of  which  could  have  been  discovered  by  reasonable  inquiry. 
Cf.  Bristol  Knife  Co.  v.  First  Nat'l.  Bank  of  Hartford  (1874)  -11 
Conn.  421. 

Sherman  Anti-Trust  Act — System  of  Fixing  Resale  Trices. — An 
indictment  charges  thai  the  defendant  manufacturer  violated  the 
Sherman  Act  by  combining  with  wholesale  and  retail  dealers  for  the 
purpose  of  fixing  resale  prices.  To  effect  this  design,  the  wholesale 
and  retail  dealers  were  forced  to  maintain  the  stipnlated  prices  by 
the  defendant's  threatened  refusal  to  sell  to  price1  cutters.  Held,  the 
indictment,  as  framed,  does  not  set  forth  a  violation  of  the  Sherman 
Aet  because  the  defendant's  system  involves  no  contract  in  restraint 
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of  trade,  but  only  a  proper  exercise  of  independent  discretion  as  to 
the  parties  with  whom  it  will  deal.  United  States  v.  Colgate  &  Co. 
(U.  S.  Sup.  Ct,  Oct.  Term,  1918,  No.  828,  June  2nd,  1919). 

The  court  avoided  a  review  of  the  principles  involved  in  Dr.  Miles' 
Medical  Co.  v.  Park  &  Sons  Co.  (1911)  220  U.  S.  373,  31  Sup.  Ct. 
376,  by  adopting  the  construction  placed  on  the  indictment  by  the 
lower  court,  which  was,  that  it  merely  charged  a  refusal  to  sell  to 
price  cutters.  Since  the  court  is  bound  by  the  lower  court's  inter- 
pretation of  the  indictment,  a  convenient  ground  for  rendering  judg- 
ment was  thus  presented.  For  a  discussion  of  this  case  see  19  Colum- 
bia Law  Eev.  149. 

Statutes — Forfeiture  of  Property — Innocence  of  Owner. — The 
defendant  sent  an  employee  to  a  distant  town  with  an  automobile  to 
get  some  hardware,  but  the  latter  used  it  instead,  without  the  defend- 
ant's knowledge  or  consent,  in  removing  and  concealing  liquors  with 
intent  to  defraud  the  United  States  of  the  tax  thereon.  A  statute 
(Comp  Stat.  1916,  §  6352)  provided  for  the  forfeiture  of  all  vehicles 
so  used.  Held,  one  judge  dissenting,  that  the  automobile  was  for- 
feited. United  States  v.  Mincey  (C.  C.  A.,  5th  Circuit  1918)  254 
Fed.  287. 

The  unauthorized  use  of  another's  chattel  by  one  lawfully  in  pos- 
session is  as  much  a  conversion  of  the  chattel  as  a  wrongful  taking 
thereof;  Perham  v.  Coney  (1875)  117  Mass.  102;  Woodman  v.  Hub- 
hard  (1852)  25  N.  H.  67;  see  Beach  v.  R.  R.  (1868)  37  N.  Y.  457,  468; 
Swift  v.  Moseley  (1838)  10  Yt.  208;  and  it  has  been  generally  held 
under  the  revenue  statutes  that  the  illegal  use  of  converted  goods 
and  chattels  does  not  subject  the  interest  of  the  rightful  owner  to 
forfeiture;  Peisch  v.  Ware  (1808)  8  U.  S.  347;  United  States  v. 
1150y2  Pounds  of  Celluloid  (C.  C.  A.  1897)  82  Fed.  627;  United 
States  v.  Two  Hundred  and  Eight  Bags  (D.  C.  1889)  37  Fed.  326; 
see  Cargo  ex  Lady  Essex  (D.  C.  1889)  39  Fed.  765,  767;  nor,  it  would 
seem,  do  the  unauthorized  acts  of  an  employee  render  his  employer 
liable  to  a  penalty  thereunder.  United  States  v.  Halberstadt  (D.  C. 
1832)  Fed.  Cas.  No.  15,276.  Yfhile  public  policy  dictates  that  neg- 
ligence in  such  cases  shall  be  treated  as  equivalent  to  actual  intent  to 
defraud,  see  United  States  v.  Two  Barrels  Whisky  (C.  C.  A.  1899) 
96  Fed.  479 ;  and,  further,  that  a  presumption  of  guilt  shall  be  raised 
against  a  person  whose  property  is  actually  engaged  in  an  illegal 
occupation;  United  States  v.  One  Still  (U.  S.  C.  C.  1867)  5  Elatch. 
403 ;  this  presumption  may  nevertheless  be  rebutted.  See  United 
States  v.  Two  Barrels  Whisky,  supra.  Since  the  proceedings  are 
criminal  in  nature,  Boyd  v.  United  States  (1886)  116  U.  S.  616,  it 
is  necessary,  according  to  the  better-reasoned  line  of  decisions,  to 
find  either  intent  to  defraud  or  negligence,  neither  of  which  was  here 
present.  Six  Hundred  and  Fifty-One  Chests  of  Tea  v.  United  States 
(C.  C.  1826)  Fed.  Cas.  No.  12,916;  United  States  v.  Two  Hundred 
and  Eight  Bags,  supra;  see  United  States  v.  Curtis  (D.  C.  1883)  16 
Fed.  184,  189.  Hence  it  is  submitted  that  the  principal  case  is 
erroneously  decided. 
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Taxation — Federal  Government — Taxation  for  Eegulation  By. — 
The  defendant,  a  physician,  was  indicted  under  the  Harrison  Anti- 
Narcotic  Act  for  dispensing  opium  to  a  "dope-fiend",  the  sale  not 
being  made  in  pursuance  of  an  order  so  to  sell  addressed  by  the  addict 
to  the  physician  upon  a  prescribed  form  issued  in  blank  for  such 
purpose  by  the  internal  revenue  commissioner.  The  Act  placed  a 
dollar  fee  each  year  upon  every  person  who  dispensed  narcotics,  and 
the  form  in  question  was  part  of  a  detailed  recording  system  for  each 
transaction  involved  in  the  dispensing.  The  District  Court  dis- 
missed the  indictment  upon  the  ground  that  the  form  was  not  neces- 
sary to  the  end  of  producing  or  collecting  revenue,  but  necessary 
only  to  the  "moral,"  i.  e.,  the  regulatory  end,  and  so  in  conflict  with 
powers  reserved  to  the  states  under  the  Tenth  Amendment.  On  ap- 
peal, the  Supreme  Court  reversed  the  decision  of  the  District  Court 
on  the  ground  that  the  Act  was  within  the  provisions  of  Article  1, 
Sec.  8  of  the  federal  Constitution.  United  States  v.  Doremus  (1919) 
39  Sup.  Ct.  214. 

For  a  discussion  of  this  case,  see  18  Columbia  Law  Rev.  459. 

Wills — Joint  and  Mutual  Will — Right  of  Second  Wife  to  Take 
Under  Statute  of  Descent  and  Distrd3Ution. — A  husband  and  his 
wife  made  a  joint  and  reciprocal  will  disposing  of  their  property  for 
the  benefit  of  the  survivor  for  life  and  providing  that  on  the  death 
of  the  survivor  the  property  should  go  to  their  children  in  fee.  The 
will,  was  probated  on  the  death  of  the  wife  and  the  husband  received 
the  rents  and  benefits  of  all  the  property.  He  subsequently  married 
the  defendant.  On  his  death  the  will  was  again  probated  and  the 
defendant  wife  claimed  in  fee  simple,  under  Gen.  Stat.  (1915)  §  3831, 
one-half  in  value  of  all  the  real  property  in  which  the  husband  at 
any  time  during  the  marriage  had  a  legal  or  equitable  interest.  In 
an  action  to  quiet  title  brought  by  the  children  of  the  first  marriage, 
held,  the  plaintiffs  were  owners  in  fee  simple  of  the  property.  Lewis 
v.  Lewis  (Kan.  1919)  178  Pac.  421. 

A  joint  and  mutual  will  made  in  consideration  of  reciprocal  gifts 
and  devises  pursuant  to  an  agreement  is  now  generally  recognized  as 
not  against  public  policy.  Carle  v.  Miles  (1913)  89  Kan.  540,  132 
Pac.  146.  Such  a  will  is  contractual  as  well  as  testamentary.  Nelson 
v.  Schoonover  (1913)  89  Kan.  388,  131  Pac.  147,  and  constitutes  per 
se  sufficient  proof  that  it  was  made  pursuant  to  a  contract,  Herrmann 
v.  Ludwig  (Sup.  Ct.  App.  Div.  1919)  174  K  Y.  Supp.  469;  Campbell 
v.  Darikelberger  (1915)  172  Iowa  385,  153  N.  W.  56,  especially  where, 
as  in  the  instant  case,  the  parties  are  husband  and  wife  and  have  a 
common  interest  in  the  welfare  of  the  devisees.  Frazlcr  v.  Patterson 
(1909)  243  111.  80,  90  N.  E.  216.  By  the  weight  of  authority  such  a 
reciprocal  joint  will  remains  revocable  as  a  will,  14  Columbia  Law 
Rev.  95;  Ex  parte  Day  (N. •  Y.  1851)  1  Bradf.  476,  yet  as  a  contract 
it  is  enforceable  in  equity.  Nelson  v.  Schoonover,  supra;  Herrmann 
v.  Ludwig,  supra.  Thus  if  on  the  death  of  a  joint  testator  the  will 
is  probated  as  the  will  of  the  deceased,  and  the  survivor  accepts  the 
benefits  accruing  under  it.  he  cannot  in  equity  defeat  any  of  its  pro- 
visions by  a  subsequent  will ;  Meador  v.  Manlove  (1916)  97  Kan.  706, 
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156  Pac.  731;  Frazier  v.  Patterson,  supra;  by  subsequent  conveyance 
or  gift  of  the  property  devised  in  the  joint  will;  Rastetter  v.  Hoen- 
ninger  (1913)  157  App.  Div.  553,  142  N.  Y.  Supp.  962;  see  Deseu- 
meur  v.  Rondel  (1909)  76  N.  J.  Eq.  394,  74  Atl.  703;  or  by  a  con- 
tract to  leave  the  property  to  a  second  wife  in  consideration  for  her 
marrying  him.  Larrabee  v.  Porter  (Tex.  Civ.  App.  1914)  166  S.  W. 
395.  It  would  seem  to  be  equally  unconscionable  to  allow  the  sur- 
vivor by  subsequent  marriage  or  by  marriage  and  birth  of  issue  to 
defeat  the  joint  will  and  give  the  second  wife  rights  contrary  to  its 
provisions.  1  Alexander,  Wills  §  96;  Baker  v.  Syfritt  (1910)  147 
Iowa  49,  125  N.  W.  998.  While  the  defendant  in  the  instant  case 
might  elect  to  take  under  the  will  or  by  statute,  Gen.  Stat.  (1915) 
§§  3831,  3840;  Ashelford  v.  Chapman  (1909)  81  Kan.  312,  105  Pac. 
534,  her  rights  under  the  statute  did  not  attach  to  any  property  to 
which  the  husband  held  the  legal  title  but  which  after  his  death  in 
equity  belonged  to  others.  Dillon  v.  Gray  (1912)  87  Kan.  129,  123 
Pac.  878.  Since,  therefore,  the  husband  held  the  title  to  the  real 
property  in  trust  for  himself  for  life,  and  the  remainder  in  trust  for 
the  children,  he  did  not  have  at  any  time  during  the  marriage  rela- 
tion with  the  defendant  a  heritable  estate,  either  legal  or  equitable, 
to  which  her  right  under  the  statute  could  attach.  Baker  v.  Syfritt, 
supra. 
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The  title  page  states  that  this  work  is  an  analysis  of  and  commen- 
tary on  the  usages  and  rules  of  equity  pertaining  to  receivers  as 
established  and  applied  by  the  courts  of  the  United  States  and  Great 
Britain;  including  practice,  procedure,  pleadings  and  forms  in  re- 
ceivership cases,  with  a  carefully  prepared  chapter  on  "The  Trading 
With  the  Enemy  Act"  as  it  relates  to  Alien  Property  Custodians. 

To  those  practitioners  who  believe  in  the  use  of  text-books,  and 
especially  those  lacking  practical  experience  in  receivership  litigation, 
this  treatise  will  doubtless  prove  the  most  valuable  work  now  available 
upon  the  subject.  It  is  by  several  years  the  latest  production;  and 
it  contains  a  comprehensive  collection  of  and  reference  to  the  various 
statutes,  English  as  well  as  state  and  federal,  in  addition  to  a  rea- 
sonably complete  set  of  well  selected  forms.  It  is,  however,  nothing 
more  than  a  good  text-book,  as  text-books  go.  As  with  most  of  them, 
it  is  unsafe  to  rely  entirely  upon  the  text  as  a  correct  statement  of  the 
law,  except  with  respect  to  the  most  fundamental  propositions;  and, 
as  a  rule,  these  are  stated  in  such  general  terms  as  to  be  of  little  value 
in  actual  practice,  other  than  to  6erve  as  a  starting  point  for  a  de- 
tailed examination  into  the  decisions  in  point. 

The  treatment  of  the  subject  matter  as  a  whole  is  well  done;  the 
arrangement  of  the  various  subdivisions  of  the  main  subject  is  logical 
and  orderly;  the  chapter  headings  are  well  chosen  for  the  purpose  of 
indicating  the  general  nature  of  the  chapter;  and  the  index  appoint 
to  be  complete  and  accurate.  So  far  as  what  might  be  called  the 
mechanical  features  of  the  work  are  concerned,  therefore,  there  can 
be  no  criticisms. 

To  compete  with  the  digests  and  encyclopaedias,  however,  a  text- 
book should  have  some  feature  peculiar  to  itself.  In  this  case  the 
author  had  an  opportunity  to  accomplish  this  by  an'  independent  and 
real  discussion  of  the  principles  and  decisions  involved  in  several 
questions  upon  which  there  is  a  decided  conflict  of  authority:  nota- 
bly, questions  respecting  the  conflict  of  jurisdictions  and  the  rights 
and  powers  of  receivers  in  jurisdictions  other  than  that  of  their 
appointment,  the  lis  pendens  rule,  suits  against  a  receiver  in  his  offi- 
cial capacity,  and  actions  by  a  receiver  to  obtain  possession  of  prop- 
erty. With  respect  to  these  questions  the  author  in  the  main  has 
contented  himself  with  stating  simply  that  there  is  conflict  in  the 
statutes  and  the  decisions  and  that  the  law  in  each  particular  juris- 
diction where  the  action  is  brought  should  bo  carefully  investigated. 
It  is,  of  course,  of  material  value  to  a  practicing  lawyer  to  be  in- 
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formed  that  the  law  upon  any  given  proposition  is  in  doubt  and 
should  be  carefully  looked  into ;  but  one  of  the  objects  of  a  text4>ook  is 
to  give  information  with  respect  to  justi  what  the  law  is  in  each  jur- 
isdiction where  it  has  been  determined  by  decisions  or  settled  by 
statutes. 

As  a  treatise  upon  the  law  of  receivership  this  work  would  be  of 
more  value  to  the  busy  lawyer  if  it  had  omitted  that  part  dealing 
with  the  Trading  With  the  Enemy  Act,  and  had  included  a  more 
complete  statement  of  the  law  upon  those  propositions  where  there 
is  serious  conflict.  Capture  of  enemy  property  by  the  Alien  Property 
Custodian,  it  is  true,  is  in  some  respects  a  statutory  receivership; 
but  the  analogy  is  so  general  only  that  no  sufficient  reason  for  insert- 
ing that  part  of  the  work  dealing  with  this  subject  appears,  unless  it 
be  to  expand  into  two  volumes  what  otherwise  might  well  have  been 
compressed  into  one. 

The  most  valuable  distinguishing  feature  of  the  work  is  that  with 
respect  to  legislation  and  rules  of  practice.  A  perusal  of  this  part  of 
the  treatise  will  benefit  even  the  most  experienced  lawyer,  particularly 
if  he  is  about  to  appear  in  a  court  or  jurisdiction  new  to  him.  The 
treatment  of  this  part  of  the  subject  matter,  however,  is  subject  to 
the  criticism  made  above,  in  that  at  least  the  substance  or  effect  of 
these  statutes  and  rules  in  each  separate  jurisdiction  might  have  been 
stated,  instead  of  referring  to  statutes  which,  in  large  part,  is  all  that 
is  done.  This  part  of  the  work,  however,  indicates  a  very  large 
amount  of  painstaking  research;  and  it  is  a  pity  that  the  steady 
grind  of  legislation  will  make  it  out  of  date  in  a  very  few  years. 

Considered  as  a  whole,  as  above  stated,  this  work  is  undoubtedly 
the  most  valuable  of  any  upon  the  subject  matter  now  available;  but 
there  is  no  reason  for  believing  that  in  the  course  of  a  very  few  years 
it  will  not  follow  the  vast  majority  of  similar  productions  into  the 
discard. 

Spier  Whitaker. 

Criminology.  By  Maurice  Parmelee.  New  York:  The  Mac- 
Millan  Company.    1918.    pp.  xiii,  522. 

One  is  impressed  on  reading  this  book  that  criminology  is  a  sci- 
ence of  many  things.  A  volume  that,  in  the  scope  of  five  hundred 
pages,  attempts  to  deal  with  "the  theory  of  the  nature  and  evolution 
of  crime,  criminal  sociology,  criminal  anthropology,  criminal  psy- 
chology, criminal  jurisprudence,  and  penology"  has,  indeed,  a  large 
task  to  perform. 

The  author  brings  to  this  task  evidence  of  great  industry,  wide 
reading,  and  a  genuine  interest  in  the  topics  with  which  he  deals, 
and  he  has  assembled  in  his  book  much  varied  and  interesting  infor- 
mation. For  instance,  the  chapter  on  "The  Influence  of  Civilization 
Upon  Crime"  contains  some  striking  statistical  material  on  the  influ- 
ence of  religious  belief  on  criminality,  and  an  excellent  discussion  of 
these  statistics.  The  chapters  on  "The  Mental  Basis  of  Criminality," 
"Criminal  Aments,"  and  "Types  of  Criminals"  are  all  valuable  both 
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in  the  matter  which  they  contain  and  the  sources  to  which  they  refer. 
On  pages  129  et  seq.,  there  is  a  brief  discussion  of  Lombroso's  theory  of 
the  "born  criminal,"  and  one  must  assent  to  Mr.  Parmelee's  conclu- 
sion that  such  a  phrase  over-emphasizes  the  influence  of  heredity 
upon  crime,  for,  while  most  men  are  born  with  criminal  tendencies, 
their  heredity,  as  far  as  crime  is  concerned,  conclusively  determines 
their  fate  only  in  very  exceptional  instances. 

It  is,  however,  the  portion  of  the  book  dealing  with  criminal  juris- 
prudence (pp.  251-356)  that  will  chiefly  arouse  the  interest  of  the 
lawyer.  The  author  here  gives  a  brief  account  of  the  origin  of  the 
criminal  law,  tracing  its  early  beginning,  from  the  private  vengeance 
authorized  by  the  lex  talionis,  down  to  the  stage  where  the  theory  of 
a  wrong  to  the  State  as  such  is  recognized  as  the  true  basis  of  every 
crime.  In  explanation  of  the  slow  development  of  the  Roman  law 
on  its  criminal  as  contrasted  with  its  civil  side,  the  author  makes  the 
interesting  suggestion  that  among  the  Romans,  as  elsewhere,  the 
majority  of  crimes  were  committed  by  the  lowest  class  of  the  popu- 
lation; now,  in  Rome,  this  class  was  composed  of  slaves,  who  could 
be  punished  by  their  masters,  hence  the  need  of  any  legal  criminal 
restraint  was  not  felt  as  it  would  be  in  a  society  where  all  are  free. 

The  author  expresses  a  regret  that  acts  which  are  punishable 
irrespective  of  criminal  intent  should  be  classified  as  crimes  at  all  (p. 
271).  For  this  class  of  acts,  Bishop  has  suggested  the  name  of  "pub- 
lic tort"  (Bishop's  New  Criminal  Law  §  221).  Mr.  Parmelee  feels  that 
"by  making  these  offenses  criminal  the  tendency  is  to  remove  the 
stigma  from  criminality,  and  thus  to  diminish  greatly  the  effective- 
ness of  the  criminal  law."  It  may  be  doubted  whether  this  is  so. 
Offences  against  the  law  which  are  serious  are  necessarily  grouped 
with  those  which  are  less  serious  as  alike  crimes.  The  fact  that  mur- 
der and  criminal  libel  are  both  punished  in  the  same  court  would 
hardly  seem  likely  to  decrease  the  horror  felt  for  murder,  and  so  the 
fact  that  "public  torts"  are  punished  by  penalties  imposed  by  a  crim- 
inal court  is  probably  a  negligible  influence  in  affecting  the  respect 
felt  for  the  criminal  law.  Such  procedure  is  perhaps  open  to  the 
objection  that  it  is  unnecessarily  humiliating  to  the  innocent-minded 
public  tort-feasor,  but  the  great  practical  difficulty  of  separating  the 
cases  of  the  wilful  from  those  of  the  unintentional  wrongdoers  is  at 
once  apparent. 

The  book  contains  an  analysis  and  discussion  of  the  main  func- 
tions of  criminal  procedure.  It  divides  the  systems  of  criminal  pro- 
cedure into  two  types  called  the  procedure  of  accusation  and  the  pro- 
cedure of  investigation.  The  first  of  these  types  traces  its  origin 
to  the  time  of  private  vengeance  and  trial  by  battle,  and  has  ended 
in  a  system  by  which  criminal  processes  may  be  begun  when  any 
one  has  duly  sworn  that  the  accused  is  guilty  of  a  crime.  The  pro- 
cedure of  investigation,  on  the  other  hand,  operates  "not  necessarily 
by  accusing  some  one  of  crime,  but  by  making  an  investigation  to 
determine  whether  a  crime  has  been  committed,  or  whether  a  certain 
person  has  committed  a  crime"  (p.  276)-     The  first  of  these  methyls 
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is  followed  in  common  law  courts,  while  the  latter  is  that  of  the 
Roman  law. 

Against  the  first  method,  it  is  objected  that  its  publicity  enables 
the  accused  to  destroy  incriminating  evidence,  and  that  the  privilege 
of  silence  given  to  the  accused  deprives  the  court  of  a  valuable  source 
of  information  (p.  275).  The  objections  to  the  method  of  investiga- 
tion as  carried  on  in  the  civil  law  countries  through  the  agency  of 
the  examining  magistrate  are  that  this  method  is  apt  to  deprive  the 
accused  of  the  benefit  of  an  unbiased  investigation  of  his  case,  since 
the  examining  magistrate  tends  in  fact  to  become  a  mere  prosecuting 
attorney.  The  author  rightly  favors  the  common  law  type  of  pro- 
cedure, because  a  method  whereby  the  whole  investigation  is  carried 
on  by  an  attorney  for  each  side  is  much  the  fairest  and  best  (p.  281). 
Indeed,  it  may  be  doubted  whether  even  the  privilege  of  silence  given 
to  the  accused  has  not,  by  avoiding  the  danger  of  extorting  evidence 
from  the  accused,  prevented  more  harm  than  it  has  caused. 

The  author  objects  to  the  so-called  "presumption  of  innocence," 
in  that  it  strengthens  too  much  the  position  of  the  accused  (p.  283). 
While  the  term  itself  is  unfortunate,  in  that  the  "presumption  of  inno- 
cence" is  no  true  presumption  at  all,  since  it  does  not  operate  to  shift 
the  burden  of  producing  evidence,  but  is  a  mere  figurative  way  of 
expressing  the  fact  that  the  burden  of  establishing  the  guilt  of  the 
accused  is  upon  those  who  assert  it,  still,  in  this  last  sense,  it  gives 
the  accused  only  his  proper  rights.  If  the  accuser  cannot  produce 
conviction  of  guilt  in  the  minds  of  the  jury,  what  possible  social 
good  can  come  from  punishing  the  accused.  Surely  we  cannot  punish 
a  man  when  there  is  only  an  even  chance  that  he  may  have  com- 
mitted a  crime. 

While  many  of  the  author's  ideas  are  interesting,  he  inclines  at 
times  toward  dogmatism  in  the  comments  he  makes  and  the  changes 
he  recommends.  Thus  we  find  this  statement  (p.  286)  :  "Torture 
has  been  abolished  by  the  law  in  all  civilized  countries,  but  it  is  still 
used  illegally  sometimes  as  in  the  'third  degree'  methods  of  the 
police."  It  may  be  doubted  whether  the  sharp  cross-questioning  of 
a  prisoner  by  the  police,  even  if  sometimes  carried  to  excess,  ought 
to  have  the  word  "torture"  applied  to  it.  This  smacks  of  exaggera- 
tion. Again,  on  page  289,  we  meet  with  the  criticism  of  the  law  of 
evidence,  that  its  rules  "are  characterized  by  a  certain  amount  of 
arbitrariness  and  rigidity,"  and  it  is  suggested  that,  "inasmuch  as 
each  criminal  case  and  each  individual  witness  is  more  or  less  pecu- 
liar, the  law  of  evidence  should  be  as  flexible  as  possible.  In  order 
to  attain  this  flexibility,  it  must  be  based  as  far  as  possible  upon 
scientific  principles."  Here  again  we  have  a  criticism  which  may 
have  some  truth  in  it,  but  which  suggests  a  remedy,  namely,  that 
of  making  the  law  of  evidence  "as  flexible  as  possible,"  which  would 
be  infinitely  worse  than  all  the  supposed  evils  of  the  present  system, 
because  it  would  tend  to  uncertainty  and  confusion,  and  these  are 
things  which  sap  the  very  life  of  any  system  of  law.  Moreover,  any 
so-called  scientific  system  of  evidence  might  lose  the  enormous  gain 
that  comes  from  forming  a  system  from  practical  experience  rather 
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than  from  any  a  priori  rules.  If  a  simplified  system  of  evidence,  for 
instance,  were  to  work  no  better  than  the  so-called  simplified  system 
of  code  pleading,  as  contrasted  with  the  common  law  pleading,  we 
should  none  of  us  desire  the  change.  Law  grows  best  by  respecting 
and  clinging  to  the  good  of  the  old,  while  cautiously  trying  on  bits 
of  the  new. 

Again,  the  author  feels  that  it  is  absurd  that  a  judge  or  jury 
should  decide  whether  the  accused  is  insane,  "since  judge  or  jury  can 
have  no  special  knowledge  of  insanity  or  any  other  disease"  (p.  291). 
The  author  suggests  that  such  a  question  be  left  to  an  expert  or  to 
a  commission  or  jury  of  experts.  Pushed  to  its  logical  conclusion, 
this  would  lead  to  having  juries  of  experts  in  all  cases  where  special 
knowledge  or  skill  is  required.  This  would  greatly  complicate  our 
present  system  of  trial  by  jury,  and  would  materially  increase  its 
expense.  Insanity  is  a  no  more  difficult  question  than  many  other 
questions  of  fact  which  are  decided  by  juries,  such  as  the  cause  of 
the  filling  up  of  a  harbor,  or  the  question  whether  a  blood  stain  is 
due  to  human  or  animal  blood.  Yet,  as  to  all  such  questions,  we 
keep  the  jury  system  in  force,  not  because  it  is  perfect,  but  because  it 
works  well  enough,  and,  on  the  whole,  is  as  good  a  system  as  we  can 
afford.  It  should  not  be  forgotten,  in  regard  to  insanity,  that  most 
cases  are  first  detected  by  ordinary  laymen,  and  that  the  physician 
is  called  in  only  after  that  detection  is  made.  Indeed,  most  laymen 
do  know  something  of  insanity,  and  there  seems  no  reason  why,  with 
the  aid  of  expert  testimony  when  needed,  insanity  should  not  be  left 
to  the  jury  like  any  other  question  of  fact. 

The  author  feels  that  expert  testimony  is  a  very  important  sourco 
of  information  for  courts  (from  which  statement  we  need  not  dis- 
sent), and  he  then  suggests  that,  while  a  judge  cannot  be  expected 
to  have  technical  knowledge  on  questions  of  opinion,  he  should  have 
enough  general  knowledge  to  know  when  expert  testimony  should  be 
used,  and  the  author  further  suggests  that  "courses  should  therefore 
be  given  in  law  schools  acquainting  those  who  may  become  judges 
with  the  general  nature  of  expert  testimony,  and  with  the  occasions 
on  which  such  testimony  is  needed."  Should  be  given!  It  is  rec- 
ommended that  the  author  attend  the  course  on  evidence  in  any  well- 
conducted  law  school,  before  intimating  that  such  additions  to  the 
law  school  curriculum  are  necessary. 

In  his  preface  (p.  vi)  the  author  expresses  the  hope  that  his  book 
will  "prove  to  be  useful  to  those  interested  in  and  working  with  the 
problem  of  crime,  and  as  a  text-book  for  college  and  university  courses 
in  criminology."  That  the  book  may  be  of  value  to  the  investigator 
studying  for  himself  may  well  be  true ;  but  the  subject  of  criminology 
is  poorly  adapted  to  educational  purposes.  A  large  part  of  this  so- 
called  science  is  still  vague  and  speculative.  When  it  is  said  that 
we  should  have  a  "public  defender"  in  criminal  cases  (p.  312),  and 
that  as  a  logical  sequel  we  should  have  "free  civil  justice,  that  is  to 
■ay,  the  employment  of  attorneys  by  the  public  for  the  pleading  and 
defence  of  civil  cases,"  we  are  not  necessarily  advocating  an  improve- 
ment, but  a  theory — and  one  which  might  well  prove  a  greater  delu- 
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sion  than,  the  supposed  benefits  of  government  operation  of  the  rail- 
roads have  turned  out  to  be.  In  this  world  only  the  reformer  is  sure — 
until  he  finds  out  his  errors  by  trying  his  theories  upon  the  public. 

A  science,  in  order  to  serve  as  a  means  of  education,  should  be 
of  a  nature  to  give  training  in  logical  and  accurate  thinking.  The 
subject  of  criminology  is  too  scattered  and  much  of  it  too  uncertain 
to  afford  this  training.  It  remains,  however,  an  interesting  field  of 
investigation  for  the  student  of  morbid  psychology  and  for  the  social 
reformer.  Ralph  W.  Gifford. 

American  City  Progress  and  the  Law.  By  Howard  Lee  McBain. 
New  York:   Columbia  University  Press.     1918.    pp.  viii,  269. 

Most  works  of  this  character,  dealing  with  legal  and  constitu- 
tional restraints,  are  disappointing,  in  that  they  are  either  written 
exclusively  from  the  standpoint  of  the  practical  lawyer,  where  the 
accurate  formulation  of  underlying  principles  is  subordinated  to  the 
mere  digesting  and  cataloging  of  decided  cases,  or  they  are  prepared 
by  those  primarily  interested  in  political  or  social  science,  who,  restive 
under  the  restraints  of  law,  have  neither  the  patience  nor  the  apti- 
tude, faithfully  and  critically  to  set  forth  the  fundamental  legal 
principles  and  their  relation  to  potential  programs  of  political  and 
social  reform.  This  difficulty  is  happily  avoided  by  Professor  McBain 
in  the  present  volume,  which  is  based  upon  a  series  of  lectures  given 
upon  the  Hewitt  Foundation  at  Cooper  Union  in  1917.  In  a  most 
suggestive,  stimulating  and  critical  manner,  he  discusses  the  legal 
and  constitutional  principles  involved  in  legislative  home  rule,  liberal 
construction  of  municipal  charters,  smoke  and  billboard  regulations, 
building  heights  and  zoning  ordinances,  excess  condemnation, 
municipal  ownership  of  public  utilities,  control  over  living  costs, 
municipal  provisions  for  recreation,  and  the  promotion  of  commerce 
and  industries  by  cities. 

The  scope  of  the  volume  is  expressly  limited  to  an  examination  of 
legal  principles.  This  is  done  with  rare  analytical  power,  with  an 
excellent  understanding  of  the  inherent  difficulties  involved  in  the 
evolution  of  legal  conceptions,  and  with  a  sense  of  principle  and  a 
sanity  of  judgment  that  gives  the  volume  unusual  value.  The  insist- 
ent harking  back  to  fundamental  principles  and  the  able  attacks  upon 
many  legal  rules, — too  many  of  which  have  long  gone  unquestioned — 
which  rules  neither  conform  to  the  theories  from  which  they  are  sup- 
posed to  be  derived,  nor  to  sound  principles  of  judicial  technique, 
nor  to  considerations  of  public  policy,  should  be  of  great  service  to 
the  bench,  bar  and  legislative  draughtsman.  The  discussion  of  pub- 
lic as  distinguished  from  private  business,  in  Chapter  V,  is  an  excel- 
lent example  in  point. 

The  result  is,  that  the  volume  affords  excellent  evidence  of  how 
much  can  be  accomplished  by  a  scholarly  and  able  criticism  of  legal 
rules  and  judicial  technique.  Here,  certainly,  is  a  splendid  field  for 
constructive  scholarship  in  legal  and  political  science.  One  of  the 
main  values  of  the  book  should  be  to  point  out  this  pressing  need, 
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and  to  emphasize  the  importance  of  similar  undertakings.  In  this 
type  of  constructive  criticism,  our  overworked  judiciary  can  find 
invaluable  aid  in  developing  a  system  of  public  law  that  is  funda- 
mentally sound,  consistent   and  dynamic. 

Arnold  B.  Hall. 

Waters:  .French  Law  and  Common  Law.  By  Samuel  C.  Wiel. 
Private  Reprint  from  6  California  Law  Review,  245,  342.  1918.  pp. 
52. 

This  little  book  of  52  pages  is  a  reprint  of  an  article  in  Volume 
VI  of  the  California  Law  Review,  and  is  well  worth  separate  publi- 
cation. In  an  interesting  and  convincing  way,  Mr.  Wiel  traces  to  a 
source  in  the  Code  Napoleon  certain  doctrines  as  to  the  rights  in 
flowing  water  in  streams,  which  doctrines  have  usually  been  spoken 
of  as  being  English  and  of  ancient  origin. 

Beginning  with  a  discussion  of  the  uses  of  the  word  "riparian," 
which  did  not  appear  in  the  English  reports  until  1849,  Mr.  Wiel 
shows  that  Story  and  Kent  first  introduced  the  word  and  the  accom- 
panying ideas  of  "riparian  rights"  and  "riparian  proprietors"  in 
their  judicial  decisions  and  treatises,  and  that  the  English  courts 
adopted  their  nomenclature  and  theories.  He  further  shows  that 
Story  went  to  the  French  Civil  Code  for  these  terms,  and  that  Kent 
accepted  Story's  conclusions. 

The  rest  of  the  book  deals  with  several  important  principles  and 
the  value  of  French  treatises  on  these  principles  where  still  unsettled 
or  undeveloped  in  our  own  law.  Among  these  are  questions  as  to  the 
fair  use  of  water  for  irrigation ;  the  relative  rights  of  riparian  owners, 
both  upper  and  lower  and  on  opposite  banks;  rights  where  the  channel 
shifts;  and  the  rights  of  non-riparian  grantees  of  riparian  proprie- 
tors. Perhaps  the  most  interesting  part  of  the  discussion  deals  with 
the  question  of  whether  the  rights  of  a  riparian  owner  who  has  sold 
or  added  to  his  land  are  diminished  or  enlarged. 

It  is  not  desirable,  in  this  notice,  to  set  forth  Mr.  Wiel's  views 
in  detail.  His  book  should  be  read,  and  it  seems  to  justify  his  con- 
clusion that  the  material  in  French  treatises  on  water  rights  will 
prove  both  new  and  useful  to  the  American  lawyer,  as  well  as  to  the 
student  of  comparative  law.  Nathan  Abbott. 
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DEFINITION  AND  NATURE  OF  LAW 

The  object  of  the  first  article  is  to  discuss  the  nature,  defini- 
tion and  origin  of  law  in  order  that  we  may  have  as  clear  an  idea 
as  possible  on  that  point  before  undertaking  to  investigate  inter- 
national law.  As  we  shall  see,  there  are  a  number  of  possible 
conceptions  of  what  law  is.  The  writers  generally  fail  to  distin- 
guish these  different  conceptions  and  to  recognize  that  it  is  im- 
possible to  understand  international  law  if  we  cling  to  one  of 
them,  to  the  exclusion  of  the  others.1 

The  discussion  will  be  based  upon  the  assumption  that  law, 
whatever  it  is,  has  something  to  do  with  human  conduct,  whatever 
other  objects  it  may  have  to  do  with  also,  and  this  assumption  will 
furthermore  be  narrowed  in  its  scope  by  excluding  everything 
with  which  the  law  may  have  to  do  except  human  conduct,  as,  for 
instance,  the  operations  of  nature.  The  first  inquiry,  therefore,  is 
as  to  human  conduct. 

The  word  "conduct"  is  usually  confined  to  acts  of  human 
beings  and  may  be  defined  as  an  adjustment  of  acts  to  ends.  Con- 
duct exhibits  itself  to  man  as  a  fact,  and  the  philosophy  of  law  is 
concerned  with  the  proper  jural  conception  of  the  external  aspect 
of  that  conduct.  The  philosophy  of  ethics  excludes  conduct  with- 
out purpose,  but  the  jural  conception  includes  that  which  is  appar- 
ently conduct,  even  though  it  is  not  conduct  in  the  ethical  sense. 
The  attention  of  the  legal  philosopher  is  directed  to  the  acts  of 

Note. — All  rights  reserved.  Substantially  Chapter  One  of  a  treatise  on 
International  Law  in  course  of  publication.  Section  Numbers,  headings 
and  cross  references  omitted. 

1  The  first  chapter  is  somewhat  brief  and  fragmentary,  but  is  believed  to 
be  sufficient  to  indicate  the  conception  of  law  upon  which  the  discussion  is 
based.  The  pure  philosophy  of  the  law  deserves  a  separate  treatise,  and 
this  short  summary  is  only  necessary  because  of  the  inextricable  confu- 
sion in  the  writers,  which  makes  it  impossible  to  find  any  clear  proposi- 
tion as  a  starting  point. 
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human  beings  which  are  externally  apparent  and  to  certain  fac- 
tors determining  those  acts.  We  must  also  remember  that  the 
factors  determining  conduct  are  restraints  on  conduct,  generally 
restraints  on  the  operation  of  the  factors  of  self  interest,  and  in- 
stinct. The  first  great  distinction,  therefore,  is  between  re- 
strained and  unrestrained  conduct,  and  we  do  not  enter  the  region 
of  law  until  we  reach  the  limits  of  restrained  conduct.  Our  first 
inquiry,  therefore,  is  as  to  conduct  as  a  fact,  which  is  the  back- 
ground of  the  discussion.  Our  next  step  is  to  consider  the  re- 
straints on  that  conduct,  their  classification,  description  and  oper- 
ation. Then  we  shall  be  in  a  position  to  consider  the  meaning 
of  the  word  "law." 

Since  conduct  revolves  around  interests,  it  is  important  to 
understand  what  we  mean  by  an  interest  before  pursuing  the  in- 
quiry into  the  factors  which  determine  conduct.  I  have  an  inter- 
est in  an  object  when  I  will  be  affected  in  any  way  by  any  change 
in  that  object,  whether  that  change  is  produced  by  an  outside 
agency  or  occurs  in  the  object  itself.  This  interest  may  vary  in 
intensity  from  mere  idle  curiosity  to  absorption  of  my  entire  wel- 
fare. The  principal  object  in  which  man  is  interested  is  himself, 
and  self-interest  is  therefore  the  greatest  interest  in  the  world. 
The  number  of  possible  interests  for  an  individual  in  any  com- 
munity will  be  determined  by  the  economic  development  and  civ- 
ilization of  that  community.2  As  the  objects  which  existed  in 
primitive  life  were  few,  and  the  intellectual  and  ethical  develop- 
ment of  the  members  of  the  community  was  limited,  the  number 
of  interests  which  actually  existed  was  small  compared  to  the 
diversity  which  may  be  enumerated  in  a  modern  civilized  com- 
munity. My  interest  in  an  object  may  be  affected  by  (A)  a 
change  in  my  attitude  toward  the  object,  (B)  a  change  in  the 
object  itself,  (C)  the  action  of  some  outside  agency.3     Since  we 

2The  number  of  interests  in  a  community  will  correspond  to  (a)  the 
variety  of  objects  which  exist  in  the  community,  (b)  the  variety  of  ob- 
jects outside  to  which  the  community  has  assumed  some  relation,  (c )  the 
intellectual  and  ethical  development  of  the  members  of  the  community. 
There  are  more  possible  interests  in  New  York  and  London  than  there 
are  in  Patagonia  or  Thibet. 

3My  interest  in  an — 
Inanimate  object  will  be  affected  by 

The  forces  of  nature 

The  conduct  of  man 
Animate  object  by 

Forces  of  nature 

Act  of  the  object 

Conduct  of  man 
and  in  either  case  by  a  change  in  my  attitude  toward  the  object. 
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are  dealing  only  with  human  conduct,  we  shall  confine  our  atten- 
tion to  the  cases  where  the  interest  is  affected  by  such  conduct, 
and  exclude  the  action  of  the  forces  of  nature.  Our  attention  will 
be  confined  to  an  interest  in  a  human  being,  and  an  interest  in  any 
object  other  than  a  human  being  where  the  interest  is  affected  by 
the  conduct  of  a  human  being.  If,  therefore,  I  have  an  interest 
in  a  horse,  and  my  interest  is  affected  by  the  horse  running  away, 
there  is  a  case  outside  the  discussion. 

Interests  are  protected  and  unprotected.  I  may  have  an  inter- 
est, for  instance,  if  I  am  an  artist,  in  the  picture  of  a  great  master 
hanging  in  the  Louvre,  and  if  that  picture  is  destroyed  by  fire  or 
carried  off  by  an  invading  enemy,  my  interest  is  affected ;  where- 
as, my  neighbor,  who  is  not  an  artist,  will  have  no  interest  in  the 
picture  and  be  entirely  unconcerned  by  its  removal  or  destruc- 
tion. In  like  manner,  I  have  an  interest  in  my  neighbor,  which 
interest  is  affected,  according  to  my  attitude  toward  that  neigh- 
bor, by  his  death  or  by  hearing  some  spicy  piece  of  scandal  about 
nim  or  his  wife.  These  are  instances  of  unprotected  interests, 
that  is,  interests  which  may  be  affected  without  my  being  able  to 
obtain  any  redress  either  through  my  own  efforts  or  through  the 
assistance  of  external  aid.  An  interest  is  protected  when  I  am 
able  to  set  in  motion  some  external  means  of  determining  the 
conduct  which  is  affecting  the  interest. 

Two  or  more  persons  may  have  the  same  interest — a  joint  or 
collective  interest,  and  a  body  of  individuals  may  have  an  interest 
in  the  body  as  such  or  in  some  outside  object.  A  classification  of 
the  interests  which  exist  in  the  modern  world  lies  outside  the 
scope  of  this  discussion.  The  enumeration  we  have  made  will  be 
found  sufficient  to  indicate  the  scope  of  the  treatise  which  will 
relate  to  the  conduct  and  interests  of  certain  bodies  of  individ- 
uals, to  wit,  independent  states. 

The  conduct  of  a  human  being  will  be  determined  by  an  in- 
finite number  of  factors  which,  however,  may  be  arranged  under 
two  headings:  (A)  internal,  those  arising  from  the  characteris- 
tic of  man  himself  as  a  human  being;  (B)  external,  those  pro- 
ceeding from  objects  external  to  the  particular  human  being 
whose  conduct  is  affected.  It  is  important  clearly  to  distinguish 
these  factors,  because  conduct  is  one  thing,  and  the  factors  influ- 
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encing  conduct  are  something  else,  and  much  confusion  prevails 
because  of  the  failure  to  keep  the  distinction  clearly  in  mind.4 

The  conduct  of  man  as  a  rational  animal  is  determined  very 
largely  by  factors  to  be  learned  only  by  examination  of  the  nature 
of  man  himself.    The  discussion  of  the  internal  characteristics  of 
man  is  unnecessary  to  the  discussion  and  may  be  left  to  the 
branches  of  learning  devoted  to  those  subjects.     We  start  with 
the  assumption  that  conduct  is  determined  in  many  instances  by 
impulses  inherent  in  man,  and  proceed  upon  the  following  rough 
classification  of  those  impulses:     (A)    Instinct.     (B)    Reason. 
(C)  Habit.     (D)  Attitude  towards  self-interest.     (E)  Attitude 
toward  interest  of  others.    These  will  be  considered  in  the  order 
named.    The  importance  of  this  classification  of  internal  factors 
lies  in  the  fact  that  it  helps  to  make  clear  the  distinction  between 
external  and  internal  factors,  a  distinction  which  is  of  vital  im- 
portance to  the  further  understanding  of  the  discussion.    A  large 
part  of  the  obscurity  in  the  discussion  of  the  nature  and  meaning 
of  law  as  it  appears  in  the  current  writings  arises  from  a  failure 
to  keep  this  distinction  clearly  in  mind. 

Instincts  are  perhaps  the  most  important  internal  factors 
determining  conduct,  but  do  not  require  any  extended  reference. 
It  is  sufficiently  clear  that  man  is  governed  in  the  main  by  hun- 
ger, thirst,  sex,  desire  of  life,  instinct  of  self-preservation,  etc., 
and  that  these  are  the  fundamental  underlying  motives  or  im- 
pulses of  conduct.  There  is  a  distinction  perhaps  between  animal 
desires  and  instincts  which,  however,  is  unnecessary  for  our  pur- 
pose. We  are  only  concerned  with  the  external  manifestations 
of  these  factors.  There  is,  however,  one  instinct  which  is  of 
great  importance  in  our  discussion,  that  is,  the  gregarious  in- 
stinct. Man  is  a  gregarious  animal,  and  the  consequent  associa- 
tion with  his  fellow  men  produces  external  factors  determining 
conduct  which  would  be  absent  if  he  lived  alone. 

The  human  intellect  is  imitative,  disinclined  to  think,  and  has 
a  great  reverence  for  the  past  and  that  which  has  already  been 

*  Table  showing  arrangement  of  discussion  of  factors  determining  con- 
duct: 

Internal — inherent  in  man  External — to  man 

Instincts  Forces  of  nature 

Reason  Pressure  of  other  men 

Habit  Apart  from  political  power 

Attitude  towards  self-interest  From    exertion    of    political 

Attitude    towards    interest  of                   power 
others 
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arranged  and  accomplished.  The  ideas  of  most  men  are  inherited 
from  their  ancestors,  continue  without  change  during  life,  and  are 
handed  down  to  posterity  with  very  few  alterations,  and  this  is 
particularly  true  of  ideas  relating  to  the  ordinary  daily  conduct  of 
humanity.  A  few  minds  are,  from  time  to  time,  able  to  rise  above 
the  intellectual  level  of  the  mass  of  men  and  evolve  new  ideas. 
Clear  thought  is  extremely  rare,  and  there  is  a  universal  dislike 
of  that  which  is  unknown  and  a  fear  of  any  change,  and  these 
characteristics  are  not  very  much  modified  by  modern  civiliza- 
tion. The  minds  of  the  mass  of  men  move  so  slowly  that  they 
cannot  keep  up  with  the  change  in  the  world,  and  the  vast  major- 
ity of  human  beings  are  a  generation  behind  the  vanguard  of 
society.  The  average  man  will  go  where  the  crowd  goes  and  do 
what  the  crowd  does  without  any  thought  whether  that  is  the 
best  thing  to  do  or  not. 

The  prevailing  ideas  in  a  community  determine  the  conduct 
of  the  members  of  that  community,  and  in  every  mass  of  men  the 
same  idea  prevails  generally  as  to  conduct  upon  a  particular  occa- 
sion. There  is,  therefore,  in  such  bodies  of  men  a  uniformity  of 
conduct.  This  is  amply  demonstrated  by  the  immense  difficulty 
of  teaching  the  mass  of  the  people  sanitation,  cleanliness  and  obe- 
dience to  the  rules  of  health.  The  prejudice  on  these  points, 
which  has  obtained  for  generations,  is  a  great  obstacle  to  any 
improvement.  If  the  change  is  to  the  self-interest  of  the  indi- 
vidual, modifications  in  conduct  can  be  introduced  more  quickly. 
Every  man's  conduct  conforms  to  his  ideas  and  education,  with 
the  additional  proposition  that  the  mass  of  men  have,  under  the 
same  circumstances,  the  same  ideas.  Uniformity  of  action  springs 
from  identity  of  idea,  which  identity  of  idea  in  the  same  commun- 
ity is  a  fact  of  human  nature. 

The  conduct  of  man  is,  to  a  large  extent,  unconscious  and 
individuals  adjust  themselves  to  each  other  in  following  the  con- 
duct to  which  they  were  impelled  by  natural  instinct.  In  the  case 
of  the  lower  animals,  such  activities  are  described  as  habit.  The 
same  is  true  of  man.  There  is  a  large  part  of  his  conduct  which 
is  merely  habit.5     Man  unconsciously  repeats  a  former  act  which 

5  "The  best  illustration  of  the  formation  of  such  habitual  courses  of 
action  is  the  mode  in  which  a  path  is  formed  across  a  common.  One  man 
crosses  the  common,  in  the  direction  which  is  suggested  either  by  the  pur- 
pose he  has  in  view,  or  by  mere  accident.  If  others  follow  in  the  same 
track,  which  they  are  likely  to  do  after  it  has  once  been  trodden,  a  path  is 
made."    Holland,  Jurisprudence  (10th  ed.),  55. 
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has  produced  a  reaction  of  pleasure,  and  by  reason  of  this  and  of 
the  intellectual  tendencies  we  have  referred  to,  he  continues  to 
follow  the  same  conduct.  Most  of  the  conduct  in  a  community  is 
largely  a  matter  of  habit,  and  all  the  members  of  all  communities 
of  men  dwell  together  in  surprising  amity  and  accord.  The  prin- 
cipal conflict  is  between  communities.  It  seems  perfectly  clear, 
from  the  examples  that  have  been  adduced  from  the  life  of  primi- 
tive peoples,  that  many  communities  will  follow  conduct  without 
having  any  idea  of  the  meaning  of  their  acts.  Thus,  in  some 
tribes,  there  will  be  elaborate  marriage  ceremonies  or  sacred 
dances  which  no  one  is  able  to  explain  or  give  any  reason  for. 
These  instances  clearly  illustrate  the  tremendous  effect  of  habit 
on  the  conduct  of  the  members  of  the  community. 

The  attitude  of  man  toward  his  own  interest  has  a  very  pow- 
erful effect  upon  conduct  and  determines  to  a  very  large  extent 
the  conduct  of  most  individuals  in  the  community.  It  is  only 
necessary  to  notice  that  such  attitude  exists  in  the  majority  of 
instances,  and  that  always  in  studying  conduct  we  must  recognize 
the  existence  of  this  attitude,  and  the  great  effect  it  will  have 
upon  conduct  in  any  particular  case.  Self-interest  is  the  greatest 
of  all  possible  interests  in  the  world  and  is  of  special  importance 
in  international  law. 

The  attitude  of  an  individual  toward  the  interest  of  others, 
which  is  generally  one  of  indifference,  may  affect  his  conduct 
where  the  individual  has  a  regard  for  these  interests  which  leads 
him  to  respect  them.  This  is  what  is  sometimes  referred  to  as 
altruistic  motives  of  conduct,  and  is  the  least  effective  of  all  in- 
ward characteristics  of  man  determining  conduct.  The  motives 
of  conduct,  as  egoism  or  altruism,  are  immaterial  to  us,  as  we  are 
only  concerned  with  conduct  as  a  fact,  whether  conduct  be  good 
or  bad,  according  to  any  particular  standard. 

The  conduct  of  man  is  also  determined  by  the  forces  of  na- 
ture. Among  these  are  climatic  and  geographic  conditions, 
storms,  powers  of  the  sea,  etc.  No  attempt  has  ever  been  made 
to  form  a  jural  conception  of  these  influences  upon  conduct  be- 
cause they  are  facts  which  are  entirely  beyond  the  control  of  man. 
It  is  of  great  importance,  in  order  to  illustrate  or  to  ascertain  the 
development  of  various  races  of  man,  to  know  how  climatic  con- 
ditions influence  conduct.  It  is  unnecessary,  however,  for  the 
legal  philosopher  to  burden  himself  with  that  investigation.  It  is 
sufficient  for  him  to  know  that  conduct  is  in  fact  so  influenced, 
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and  to  separate  in  his  investigation  conduct  so  influenced  from 
conduct  influenced  by  other  factors,  and  then  disregard  the  forces 
of  nature  as  unnecessary  to  the  discussion.  It  is  true  that  in  the 
municipal  law,  the  circumstance  that  conduct  has  been  determined 
by  a  force  of  nature  to  be  other  than  that  which  would  have  been 
followed  without  the  operation  of  the  force  of  nature,  is  ofttimes 
of  importance  in  ascertaining  whether  a  given  individual  will  or 
will  not  be  excused  from  liability  by  reason  of  the  variation  in 
conduct  produced  by  the  operation  of  the  force.  In  this  case,  the 
court  is  simply  recognizing  the  fact  that  conduct  is  in  fact  so 
determined. 

Man  is  a  gregarious  animal  and  universally  lives  with  his  fel- 
lowman.  The  few  cases  which  have  occurred  of  a  man  living 
alone  and  entirely  cut  off  from  other  men  are  so  rare  and  abnor- 
mal that  no  account  need  be  taken  of  them.  The  gregarious  in- 
stinct was  perhaps  developed  among  animals  from  the  advantage 
to  the  individual  from  a  common  effort  and  association.  Civilized 
man  owes  his  present  advanced  state  largely  to  co-operation,  and, 
without  it,  modern  civilization  would  perish.  It  is  utterly  im- 
material to  our  discussion  whether  the  gregarious  instinct  of 
itself  has  produced  a  closer  association  of  men  or  whether  econ- 
omic changes  and  the  advantages  and  protection  of  such  asso- 
ciation developed  and  accentuated  the  instinct  of  gregariousness. 
This  gregariousness  brings  man  into  more  or  less  contact  with 
his  fellowmen,  with  the  result,  therefore,  that  his  conduct  will 
be  influenced  by  pressure  from  these  other  men,  which  will  be 
discussed  under  the  heading  of  (A)  influences  apart  from  po- 
litical power,  and  (B)  those  arising  from  the  exercise  of  political 
power. 

The  pressure  of  other  individuals  will  vary  from  the  gentle 
influences  of  love  and  friendship  and  appeals  to  reason,  to  intimi- 
dation or  overpowering  force.  It  is  impossible  to  draw  any  line 
and  say  when  the  conduct  ceases  to  be  determined  by  the  inher- 
ent factors  and  when  it  begins  to  be  influenced  by  direct  exter- 
nal compulsion.  The  influence  of  public  opinion  may  partake  of 
each.  In  most  cases,  it  will  be  impossible  to  tell  which  of  these 
various  factors  has  a  preponderating  influence,  and  they  may 
often  work  at  cross-purposes.  We  can,  however,  in  theory  sepa- 
rate the  elements  of  external  compulsion  and  distinguish  between 
(A)  individual  compulsion,6  as  the  command  of  a  father  to  his 

6  An  individual  may  determine  the  conduct  of  another  by  intimidation 
or  by  the  exercise  of  force.  The  instances  of  such  action  will  vary  in 
different  communities  according  to  development  and  civilization. 
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child,  (B)  the  collective  compulsion  of  a  number  of  individuals, 
as  for  instance,  the  pressure  of  a  labor  union  which  compels  a 
workman  to  become  a  member  or  else  lose  his  job,  (C)  the  politi- 
cal power  of  the  state.  The  idea  is  not  an  external  factor  deter- 
mining conduct  although  the  idea  may  be  changed  by  influences 
from  without.  It  is  not  always  easy  to  tell  when  the  idea  has 
been  changed  by  external  influence  and  when  it  has  not. 

The  political  power  of  the  community  is  a  factor  of  great  im- 
portance in  determining  human  conduct.  First,  however,  we 
must  inquire  what  this  political  power  is,  and  how  it  is  mani- 
fested. 

The  community  has  already  been  referred  to  several  times, 
and  there  seems  to  be  some  little  difficulty  about  the  meaning  of 
the  word.  A  community  consists  of  a  number  of  men  perma- 
nently living  together.7  Man  has  always  lived  in  a  community 
of  some  sort,  and  there  has  always  been  some  bond  by  which  the 
members  of  the  community  really  are,  or  are  conceived  to  be, 
bound  together.8  There  is  some  difference  of  opinion  as  to  what 
was  the  original  type  of  this  organization,  and  it  is  not  clear  just 
what  was  the  historical  sequence  of  the  various  forms  which  have 
appeared.  It  is,  however,  immaterial,  for  the  purposes  in  hand, 
what  conclusion  may  be  reached  on  these  points.  The  jural 
conception  of  that  organization  and  its  relation  to  law  is  the  same 
in  any  case.  It  is  sufficient  for  the  legal  philosopher  to  know  that 
such  institutions  have  existed  and  do  exist,  and  to  confine  his  at- 
tention to  the  part  they  play  in  the  development  and  conception 
of  law. 

The  members  of  a  community  come  into  it  involuntarily,  by 

7  "A  community  may  be  said  to  be  the  body  of  a  number  of  individ- 
uals more  or  less  bound  together  through  such  common  interests  as  create 
a  constant  and  manifold  intercourse  between  the  single  individuals."  Op- 
penheim,  Int.  L.,  2nd  ed.  (1912),  10.  It  is  unnecessary  to  add  to  the  defi- 
nition the  statement  that  they  are  united  by  the  same  interest  because  they 
will  not  live  together  unless  they  are  so  united,  and  the  word  "commun- 
ity" clearly  conveys  the  idea  of  such  a  union.  This  definition,  further- 
more, confines  the  word  to  the  body  of  the  individuals,  whereas,  it  is  con- 
ceived, it  more  properly  refers  to  the  individuals  taken  together  collect- 
ively, the  body  as  an  organization,  or  the  government. 

8  The  various  bonds  which  have  appeared  are  as  follows : 

Blood 

Real 

Artificial — adopted 
Tribal 

Feudal  vassalage 
National 
Relationship  from  dwelling  together  in  the  same  territory. 
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birth,  capture,  or  being  brought  in  under  disability ;  and  volunta- 
rily under  some  regulation  adopted  by  the  community.9  In  ancient 
times,  there  was  some  kind  of  adoption ;  in  modern  times,  it  is  by 
naturalization.  The  members  of  a  community  may  withdraw  in  the 
absence  of  any  regulation  to  the  contrary,  and  self-interest  may 
or  may  not  impel  a  number  to  remain.  A  number  of  individuals 
thus  bound  together  have,  from  the  fact  of  that  bond  and  their 
common  association,  a  collective  force  or  power  which  will  be  of 
varying  strength  and  exercised  in  different  ways  and  under  dif- 
ferent forms,  according  to  the  economic  development  and  civiliza- 
tion of  the  community. 

This  community  of  men  has  always  had  some  organization  in 
all  examples  of  human  life  which  have  been  discovered  to  have 
existed  in  the  past  or  which  exist  in  the  world  today.  Such  or- 
ganization appears  among  many  of  the  lower  animals,  as,  for 
instance,  the  ant.  It  may  be  assumed,  therefore,  that  the  in- 
stinct and  fact  of  organization  is  as  old,  if  not  older,  than  man 
himself.  The  great  mistake  made  by  the  legal  philosophers  is  in 
not  having  a  sufficiently  enlarged  historical  perspective.  It  is 
common  to  suppose  that  because  our  written  records  of  law  and 
political  institutions  only  go  back  a  few  thousand  years,  that  we 
have  the  beginnings  of  these  institutions  before  our  eyes.  Man 
is  perhaps  a  hundred  thousand  years  old,  and  it  is  pretty  safe  to 
assume  that  we  will  have  to  go  back  fifty  thousand  years  in  the 
life  of  the  most  advanced  communities  of  today  to  find  the  begin- 
nings of  the  legal  and  political  phenomena  which  most  writers 
assume  began  within  a  few  thousand  years  of  the  Christian  era. 
This  organization  is  an  entity  existing  apart  from  the  community, 
and  the  members  of  the  community,  and  the  power  exercised  by 
that  organization  is  called  "political  power." 

The  power  of  the  community  is  necessarily  exercised  by  indi- 
viduals. Man  naturally  tends  to  follow  a  leader  and  be  governed 
by  somebody,  and  some  men  are  natural  leaders  and  able 
to  exert  authority  over  others.  Such  persons  will  inevitably  come 
to  the  front  and  assume  leadership,  whether  as  a  tribal  chief,  a 

9  Membership  in  a  Community. 
Involuntary 

By  birth 

By  captivity 

By  being  brought  in  under  disability. 
Voluntary — by  admission  into  the  community 

Fiction  of  adoption,  ancient, 

Naturalization,  modern. 
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king,  a  statesman  or  a  political  boss,  and  will  work  the  mechan- 
ism of  the  political  institution  in  whatever  form  it  may  occur. 
Their  personal  authority  and  power  will  vary  according  to  the 
circumstances  of  the  case.  Modern  development  of  political  in- 
stitutions has  tended  to  diminish  the  power  of  individual  leaders 
and  transfer  that  power  by  some  means  or  other  to  the  members 
of  the  community.  The  exact  relation  which  a  leader  bears  to 
the  unit  he  leads,  and  how  much  he  exercises  his  own  power,  and 
how  much  the  power  of  the  mass,  are  matters  of  profound  inter- 
est which  will  bear  much  analysis,  for  which  space  is  wanting  in 
this  discussion.10 

In  this  discussion  the  word  "state"  will  be  used  as  meaning  a 
community  of  men  existing  from  within,  and  exerting  its  power 
by  its  own  inherent  force.11  The  word  "state"  is  used  in  sev- 
eral different  senses  by  the  writers,  to  which,  however,  it  is  un- 
necessary to  refer.12  A  community,  therefore,  may  or  may  not  be 
a  state,  and  the  government  of  the  state  is  a  political  organization, 
distinct  from  the  state,  and  which  may  be  changed  or  become  ex- 
tinct without  affecting  the  life  of  the  state  which  may  be  regarded 
as  a  living  organism.  A  corporation  is  an  organization  but  de- 
rives its  powers  and  authority  to  organize  from  a  superior  power. 
It  is  therefore  not  a  state.  So,  also,  a  municipality,  as  it  exists  in 
England  and  America,  is  a  corporation,  exercising  its  power  by 
grant  from  the  state.  It  is  therefore  not  a  state.  Many  volumes 
have  been  written  on  the  nature  and  definition  of  the  state,  but 
this  simple  conception  is  sufficient  for  the  present  discussion. 

The  political  power  of  the  state  determines  conduct  in  several 
ways,  which  will  be  through  the  exercise  of  the  several  branches 
of  executive,  judicial  or  legislative  organs  of  the  government.13 

10  The  following  suggestion  seems  to  be  in  point :  Let  the  power  of  an 
individual  be  represented  by  X.  It  seems  clear  that  the  joint  power  of 
two  individuals  is  greater  than  X  plus  X,  and  is  perhaps  not  so  great  as 
X  multiplied  by  X.  One  of  the  individuals,  who  is  a  leader  of  the  other, 
exercises  his  own  power  X,  plus  the  power  X  of  the  other  individual,  plus 
the  increased  power  gained  by  the  associated  effort.  It  seems  probable 
also  that  as  the  increase  in  the  number  of  individuals  in  a  mass  becomes 
greater,  the  increase  in  the  massed  power  increases  in  proportion. 

11  Oppenheim,  Int.  L.,  2nd  ed.  (1912),  Vol.  1,  9,  says  that  the  conception 
of  a  community  is  wider  than  that  of  a  state;  that  a  state  is  a  commun- 
ity but  that  every  community  is  not  a  state. 

12  The  size  of  a  state,  its  organization,  its  laws,  or  its  customs  are  im- 
material. An  ancient  village  community  or  a  family  was  just  as  truly  a 
state  as  is  the  Empire  of  Great  Britain  today. 

13  It  is  not  necessary,  for  the  purposes  of  the  discussion,  to  observe 
this  distribution  of  the  state  power.     It  is  common  to  confine  the  discus- 
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The  exercise  of  the  political  power  may  also  be  analyzed  from  an- 
other point  of  view,  as  follows:  the  power  may  be  exercised 
(A)  by  prescribing  a  rule  of  conduct  for  the  future,  and  affixing 
some  penalty  for  its  disobedience,  (B)  by  prescribing  a  rule  of 
conduct  without  imposing  any  penalty,  (C)  by  affording  redress 
for  damage  to  interests  without  prescribing  any  rule  to  be  fol- 
lowed by  the  organ  of  government  affording  such  redress,  in 
which  case  the  organ  of  government  may  attempt  to  follow  some 
rule  in  affording  redress  or  may  act  without  any  such  attempt. 

The  state  has  very  little  power  in  barbaric  communities,  and 
there  are  no  courts  or  legislatures.  The  life  of  the  people  flows 
in  accustomed  channels ;  needs  are  few  and  easily  satisfied ;  there 
is  little  personal  property  and  almost  no  thefts.  Men  are  nearly 
of  equal  strength,  and  this  equality  of  personal  force  prevents  any 
undue  exploitation  of  one  by  another.  When,  however,  civiliza- 
tion increases,  and  wealth  and  material  prosperity  appear  in  a 
community,  great  inequality  is  created  between  the  various  indi- 
vidual members,  inequality  of  physical  strength  and  of  mental 
power,  and  as  a  result,  the  weak  are  preyed  upon  by  the  strong. 
As  this  situation  unfolds  itself,  there  is  an  increasing  need  of  the 
state  exerting  its  power  in  order  to  protect  men  from  each  other, 
consequently  developing  civilization  sees  a  development  of  courts, 
of  legislatures  and  of  the  exercise  of  the  power  of  the  state.  In 
modern  civilization,  furthermore,  not  only  is  there  greater  oppor- 
tunity for  the  strong  to  plunder  the  weak,  but  the  rewards  of 
such  plunder  are  greater,  and  the  temptation  correspondingly  in- 
creased. As  the  old  Hebrew  proverb  runs,  if  the  state  did  not 
exist,  the  strong  would  destroy  the  weak.  Failure  of  the  power 
of  the  state  is  still  with  us.  Early  communities  were  powerless 
to  enforce  rules  now  easily  enforced,  and  the  rules  that  we  can- 
not now  enforce  may  be  easily  enforced  in  the  future.  The  state 
finally  curbed  the  robber  baron  and  violent  ^men  of  the  commu- 
nity, and  such  crimes  are  negligible  in  a  modern  civilized  com- 
munity. We  now  have  crimes  of  fraud  prevailing,  and  the 
state  is  struggling  as  desperately  to  curb  the  promoters  of  fraud 


sion  to  the  judicial  power  of  the  state,  which,  it  is  submitted,  overlooks 
the  fact  that  the  executive  may  often  afford  redress  for  damage  to  an  in- 
terest. The  distinction  is  only  necessary  when  we  come  to  deal  with  the 
analysis  of  the  various  rules  prevailing  within  a  state,  which  is  the  ap- 
plied philosophy  of  the  municipal  law  and  entirely  outside  the  scope  of  our 
present  discussion. 
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as  the  princes  of  the  middle  ages  did  to  break  the  power  of  the 
robber  baron.14 

Conduct  as  a  fact  has  been  defined  and  the  external  factors 
determining  conduct,  which  are  also  facts,  have  been  pointed  out. 
What  conclusion  is  to  be  reached  when  we  consider  them  to- 
gether ?  It  will  be  assumed  that  the  conception  of  conduct  as  de- 
termined by  external  factors  is  a  jural  conception,  and  the  suspi- 
cion will  be  entertained  that  by  analyzing  that  conception  we  shall 
be  able  to  shed  some  light  on  the  meaning  and  nature  of  law.  It 
is  first  necessary  to  say  a  few  more  words  about  conduct.  Con- 
duct is  to  be  distinguished  from  the  description  of  the  conduct, 
as  conduct  may  take  place  without  anyone  ever  describing  it,  and 
we  may  describe  conduct  which  never  has  and  probably  never  will 
occur.  Conduct  is  past,  present  or  future,  and  the  description 
will  vary  in  tense  according  to  which  it  is  applied,  with  this  dis- 
tinction: past  and  present  conduct  will  be  described  as  actual 
facts  while  the  description  of  future  conduct  will  be  of  a  fact 
which  may  or  may  not  occur  as  described. 

The  factors  influencing  conduct  result  in  more  or  less  con- 
tinuous conduct  in  some  semblance  of  order,  but  the  description 
of  that  conduct  in  terms  of  order,  and  the  factors,  are  to  be 
clearly  distinguished.    A  rule  of  conduct  is  therefore  simply  the 

14  The  following  table  sets  out  the  various  factors  determining  human 
conduct : 
Factors  inherent  in  man 

Instinct 

Reason 

Habit 

Attitude  toward  self-interest 

Attitude  toward  interest  of  others 
Factors  external  to  man 

Facts  and  forces  of  nature 

Factors  proceeding  from  other  men  and  present  because  of  the  grega- 
riousness  of  man 
Apart  from  political  power 

Parental 

Marital 

Master  and  servant 

Force  and  intimidation  from  another  individual 

Societies  and  bodies  of  men 

Ideas  in  the  community,  public  opinion 

Custom 

Ethics 

From  political  power 
Executive      [ In  any    |  (A)  Prescribing  a  rule  of  conduct  and  affixing  a 

j  one  or     J  penalty 

Judicial  \  all  of      \  (B)   Prescribing  a  rule  without  a  penalty 

5  which     J 
Legislative  (C)  Affording  redress  without  prescribing  any  rule. 


J 
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expression  of  a  conscious  mental  effort  to  describe  conduct  his- 
torically, in  the  present  tense,  or  as  a  source  of  information  to 
members  of  the  community  of  the  conduct  to  be  followed  in  the 
future.  A  rule  of  conduct  is  therefore  a  mental  abstraction  and 
cannot  exist  apart  from  reason.  The  description  of  future  con- 
duct may  incorporate  the  idea  of  some  external  factor  determin- 
ing the  conduct,  or  it  may  not.  The  conception  of  conduct  will 
differ  according  to  the  point  of  view.  If  we  look  at  conduct 
which  has  taken  place  in  the  past,  we  describe  it  in  terms  of  his- 
tory or  habit.  If  we  look  at  the  actions  of  animals,  we  describe 
the  action  which  they  ordinarily  follow  as  the  habit  of  the  animal. 
The  same  is  true  of  man,  only  instead  of  using  the  word  "habit'* 
we  use  the  word  "conduct."  A  rule  of  conduct  is  nothing  but  a 
description  of  conduct  which  may  be  phrased  either  in  the  form 
of  a  description  of  past  or  present  conduct,  as  all  men  turn  to  the 
right  when  meeting  a  traveler  on  the  highway,  or  in  terms  of  the 
future,  in  which  case  the  phrase  will  be — all  men  shall  or  will 
turn  to  the  right. 

The  principal  operation  of  the  external  factors  determining 
conduct  is  to  protect  interests,  and  the  protection  of  interests  by 
these  factors  necessarily  determines  the  conduct  affecting  the  in- 
terest. How  then  are  interests  protected?  My  interest  in  an  ob- 
ject may  be  affected  by  the  conduct  of  another  person,  by  a 
change  in  the  object  itself,  and  when  that  object  is  a  person,  the 

conduct  of  the  object.  My  attitude  toward  such  conduct  will 
vary  according  to  whether  the  effect  produced  is  contrary  to  my 

liking.  If  the  effect  is  sufficiently  unpleasant,  I  will  be  filled  with 
revenge  or  be  moved  to  seek  some  redress  either  by  way  of  com- 
pensation or  by  way  of  an  attempt  to  restrain  a  repetition  of  the 
conduct.  The  extent  to  which  I  may  have  such  redress  will  be 
determined  by  the  ideas  prevailing  in  the  community  as  to  the 
conduct  which  should  be  pursued  under  such  circumstances,  and 
those  ideas  will  very  largely  correspond  to  the  habitual  conduct 
which  has  in  fact  been  followed  in  the  past,  irrespective  of  what 
the  origin  of  that  conduct  may  be,  and  will  be  determined  largely 
by  what  the  other  members  of  the  community  feel  as  to  similar 
conduct  affecting  a  like  interest  in  themselves.  The  community 
will  therefore  regard  redress  as  suitable  on  some  occasions  and  as 
inappropriate  in  others.  There  will  be  a  difference  also  in  the 
amount  and  kind  of  redress  under  different  circumstances.  Con- 
duct, therefore,  affecting  interests,  leads  to  personal  disputes,  and 
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the  community  will,  from  time  to  time,  interest  itself  in  settling 
such  disputes. 

There  are  three  kinds  of  redress15  which,  in  the  historical 
order  in  which  they  are  generally  supposed  to  have  appeared,  are 
as  follows:  (A)  Self-help,  which  is  the  action  taken  by  the  per- 
son aggrieved,  of  his  own  volition,  to  secure  revenge  or  satisfac- 
tion. (B)  Arbitration,  which  is  where  the  parties  voluntarily 
submit  the  dispute  to  a  third  person  or  persons  for  decision. 
(C)  Power  of  state,  which  is  where  the  state  by  its  proper  official, 
generally  judicial,  pronounces  judgment  and  enforces  the  order 
made  against  the  parties  by  the  power  of  the  state.  The  latter 
two  exhibit  the  common  element  of  a  third  party  determining  the 
dispute;  in  arbitration,  however,  the  submission  to  the  judgment 
is  voluntary,  whereas,  in  the  case  of  a  state  officer,  the  process 
is  compulsory  and  enforced  by  the  state.  It  seems  reasonable  to 
suppose  that  self-help  was  first  in  order  of  development,  arbitra- 
tion next,  and  the  power  of  the  state  last.  There  is,  however,  no 
absolute  evidence,  and  we  can  only  make  a  conjecture  as  to  the 
historical  order. 

A  number  of  different  definitions  of  law  have  been  collected 
in  the  note,  which  do  not  by  any  means  include  all  which  have 
been  propounded.18  A  sufficient  number  have  been  referred  to, 
however,  to  indicate  the  general  trend  of  opinion  and  demonstrate 
that  the  failure  of  the  definitions  arises  from  an  insufficient  analy- 
sis of  the  facts  and  an  attempt  to  lay  stress  on  one  or  more  ex- 
ternal factors  to  the  exclusion  of  others.  None  of  these  defini- 
tions brings  out  the  abstract  nature  of  law  as  a  pure  mental  con- 
ception, and  all  overlook  the  variety  of  factors  which  determine 
conduct.17      The    popular    view,    and    that   of    English-speaking 

15  Redress  contemplates  not  only  compensation  for  damage,  but  also 
prevention. 

ie  It  is  to  be  observed  that  there  is  an  obscurity  arising  from  the  fact 
that  in  French  and  German  there  is  no  word  corresponding  to  the  Eng- 
lish word  "law."  Jus,  droit  and  recht  equal  right  as  well  as  law,  so  that 
the  definitions  of  continental  writers  are  to  be  used  with  great  caution. 

See  Manning,  Int.  L.,  2nd  ed.  Amos.  (1875)  1;  Westlake,  Int.  L.,  2nd 
ed.  (1910)  9;  Wheaton,  Elements,  Dana's  ed.  (1866)  18,  19. 

17  The  definitions  may  be  grouped  as  follows : 

(a)  Definitions  emphasizing  the  external  power  of  the  state,  and  ex- 
cluding from  the  meaning  conduct  as  determined  by  any  other  factor: 
"We  may  then  say  that  law  is  a  body  of  rules  for  human  conduct  within 
a  community  which  by  common  consent  of  this  community  shall  be  en- 
forced by  external  power."    Oppenheim,  Int.  L.,  2nd  ed.  (1912)  8. 

"Municipal  law     ...     is  properly  defined  to  be  a  rule  of  civil  con- 
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judges  and  lawyers,  is  that  law  describes  the  power  of  the  state 
in  determining  conduct,  which  power  may  be  exercised  by  pre- 
scribing a  rule,  with  or  without  a  sanction,  or  by  affording  redress 
according  to  the  external  factors  operating  in  the  community 
independently  of  any  action  by  the  legislature.  This  view,  how- 
ever, appears  inaccurate  upon  careful  analysis.  We  have  two 
elements,  the  description  of  the  conduct  and  the  power  of  the 
state  through  various  organizations  enforcing  the  conduct  so  de- 


duct prescribed  by  the  supreme  power  in  a  state,  commanding  which  is 
right  and  prohibiting  what  is  wrong."  Blackstone,  Comm.,  Introduction, 
Sec.  II. 

(b)  Definitions  emphasizing  the  conception  of  order  in  fact,  in  con- 
duct or  in  the  operations  of  nature,  and  ignoring  the  external  factors 
determining  such  conduct :  "Laws  in  their  most  general  significance  are 
the  necessary  relations  arising  from  the  nature  of  things."  Montesquieu, 
Spirit  of  Laws,  Book  I,  1. 

"Law  in  its  most  general  and  comprehensive  sense,  signifies  a  rule  of 
action;  and  is  applied  indiscriminately  to  all  kinds  of  action,  whether  ani- 
mate or  inanimate,  rational  or  irrational."  Blackstone,  Comm.,  Introduc- 
tion,   Sec.    II. 

"But  laws,  in  their  more  confined  sense  .  .  .  denote  the  rules  not 
of  action  in  general  but  of  human  action  or  conduct."    Ibid. 

(c)  Defin'tions  bringing  out  the  thought  that  a  number  of  external 
factors  are  involved  in  the  definition  of  law  but  failing  accurately  to  note 
and  distinguish  them : 

"The  most  important  outcome  was  embodied  in  Savigny's  declaration 
that  law  is  not  the  creation  of  the  will  of  individuals,  but  the  outcome  of 
the  consciousness  of  the  people,  like  their  social  history  or  their  lan- 
guage. .  .  The  world  is  beginning  to  understand  that  law  is  neither 
the  command  of  an  outside  sovereign,  nor  a  collection  of  abstract  princi- 
ples in  force  by  the  nature  of  things  for  all  ages,  but  the  expression  for 
the  time  being  of  the  dominant  force  of  the  community."  Hannis  Taylor, 
"The  Science  of  Jurisprudence,"  22  Harv.  Law  Rev.  243,  2-16. 

Kant's  definition  of  law  as  "a  totality  of  the  conditions  under  which 
the  free  will  of  one  man  can  be  united  with  the  free  will  of  another  in 
accordance  with  the  general  law  of  freedom,"  does  not  define  law,  but 
describes  the  state  of  affairs  in  which  the  conduct  of  the  members  of  the 
community  is  so  adjusted  as  to  give  the  greatest  freedom  to  each  indi- 
vidual consistent  with  the  greatest  freedom  of  all  other  members  of  the 
community,  a  condition  brought  about,  as  he  admits,  by  the  observation 
of  law.  The  proposed  definition,  therefore,  begs  the  question  by  using 
the  word  attempted  to  be  defined  as  a  term  of  the  definition. 

His  provisional  formula  of  precision  is  that  "law  is  the  delimitation  of 
what  may  be  done  or  may  not  be  done  without  incurring  (the  risk  of)  a 
judgment,  attachment,  or  a  special  use  of  force."  With  the  aid  of  evoca- 
tion, his  definition  reads :  "law  is  the  delimitation  of  what  man  and 
human  groups  have  the  liberty  of  doing  or  not  doing  without  incurring 
(the  risk  of)  a  judgment,  an  attachment,  or  a  special  use  of  force." 
Henri  Levy-Ullman,  translated  in  12  Amer.  J.  Int.  Law  438.  This  is 
merely  an  abstract  formula  standing  for  the  conduct  which  is  not  deter- 
mined by  the  external  factors  referred  to.  The  words  "attachment"  and 
"judgment"  refer  only  to  special  forms  of  the  exercise  of  political  power, 
and  the  term  "special  use  of  force"  may  refer  to  individual  power  or  to 
some  act  of  the  state,  as  an  arrest  by  a  policeman. 
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scribed.  The  power  of  the  state  is  one  element,  the  description 
of  the  conduct  another.  These  elements  may  be  separated,  but 
the  two  are  generally  both  designated  by  the  term  law.  If  we 
look  at  the  conduct  solely  through  the  description,  we  include  all 
conduct,  past  and  present,  which  may  be  reduced  to  terms  of 
order.  If  we  consider  solely  the  power  of  the  state,  we  consider 
only  future  conduct  and  endeavor  to  state  what  the  conduct  may 
be  expected  to  be. 

Law  as  applied  to  human  conduct  in  its  broadest  signification 
which  will  include  all  possible  meanings,  is  the  jural  conception 
of  human  conduct  as  influenced  by  external  factors  other  than 
forces  of  nature.  This  definition  extends  to  the  conduct  in  fact 
and  to  the  external  factors  influencing  that  conduct,  and  to  the 
description  of  the  conduct.  This  conception  may  be  of  (A)  past, 
(B)  present,  (C)  future  conduct,  and  will  be  subject  to  slight 
variations  accordingly. 

(A)  Past.  The  conduct  which  has  in  fact  occurred  in  the 
past  involves  the  question  of  what  was  the  conduct  and  what 
external  factors  in  fact  determined  that  conduct.  (B)  Present. 
The  conduct  which  is  taking  place  at  present  involves  the  ques- 
tion— what  is  that  conduct  which  is  now  taking  place,  and  what 
factors  are  determining  it?  (C)  Future.  The  future  conduct  in- 
volves the  question — what  conduct  will  take  place  in  the  future, 
and  what  factors  will  determine  it  ?  In  answering  this  question, 
we  have  still  greater  uncertainty  and  are  necessarily  faced  by  the 
variation  produced  by  the  presence  of  the  internal  factors  deter- 
mining conduct,  which  will  produce  a  disturbance  of  the  effect  of 
the  external  factors.  In  (A)  and  (B)  there  is  a  certainty  as  to 
both.  The  uncertainty  as  to  factors  arises  entirely  from  the  diffi- 
culty in  fact  of  separating  the  influence  of  each  factor  from  that 
of  the  others. 

What  is  the  jural  conception  of  conduct,  and  how  is  it  the 
pure  mental  conception  ?  Conduct  is  a  fact  and  when  directly  ob- 
served appears  to  us  as  a  fact,  and  the  mental  impress  of  that 
fact,  whatever  the  metaphysicians  call  it,  corresponds  to  the  fact 
and  need  not  for  the  purposes  of  the  present  discussion  be  dif- 
ferentiated from  it.  Conduct  directly  observed  is  motion  con- 
sisting of  a  number  of  continuous  acts,  just  as  the  spectacle  of  a 
galloping  horse  is  a  fact  which  may  be  analyzed  into  several  dif- 
ferent elements.  Conduct,  therefore,  may  be  analyzed,  and  a 
number  of  different  instances  of  conduct  of  an  individual  or  a 
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number  of  individuals  may  be  grouped  together,  each  group 
forming  a  larger  fact  or  set  of  facts.  There  comes  a  time  in  this 
process  of  grouping  when  the  mind  is  unable  directly  to  grasp  the 
multitude  of  facts  assembled  and  must  resort  to  some  abstract 
conception  which  will  serve  to  represent  the  aggregate  of  them. 
We  may  directly  observe  two  or  three  objects  as  a  whole,  but  as 
the  number  of  the  objects  increases,  our  capacity  of  direct  appre- 
hension will  decrease  according  to  the  size  of  the  objects  and  our 
facilities  for  observation.  A  thousand  ants  may  be  directly  ob- 
served when  100,000  battleships  will  be  beyond  mental  compre- 
hension. The  whole  aggregate  of  human  conduct,  even  in  any 
given  community,  presents  a  mass  of  fact  beyond  possible  enu- 
meration and  comprehension. 

Suppose  a  three-masted  ship  is  being  driven  through  the  water 
by  the  wind  and  by  steam  power.  The  wind  exerts  its  pressure 
on  the  sails  of  the  masts,  which  are  the  external  factors,  and  the 
engine  and  the  helmsman  are  the  internal  factors  determining 
the  course  of  the  ship.  Now,  the  course  of  the  ship  through  the 
water  corresponds  to  the  description  of  human  conduct.  After 
the  ship  has  passed,  the,  line  the  ship  made  through  the  water 
is  merely  an  imaginary  one.  So  also  the  course  upon  which  it 
is  about  to  enter  is  an  imaginary  one,  but  the  action  of  the  ship  in 
going  through  the  water  is  a  fact.  In  the  same  way  an  individual's 
conduct,  as  we  view  it  in  the  present,  is  a  fact,  but  a  description 
of  that  fact,  as  it  was  in  the  past  or  as  it  may  be  supposed  to  be 
in  the  future,  is  in  each  case  a  purely  imaginary  conception.  We 
may  therefore  undertake  to  define  the  course  of  the  ship  through 
the  water  as  determined  by  the  sails,  engine  and  pilot,  forming  a 
mental  picture  of  the  whole  process  of  the  ship  going  through 
the  water.  This  will  correspond  to  the  conception  of  law,  which 
conception  may  be  colored  by  the  point  of  view  of  the  person 
forming  the  conception,  and  the  principal  elements  of  color  in 
such  cases  are  the  external  factors  determining  conduct.  Thus, 
an  ethical  conception  of  conduct  is  a  conception  of  conduct  as 
determined  by  ethics ;  a  religious  conception  of  conduct  is  a 
similar  idea  as  determined  by  religion.  The  legal  philosopher, 
however,  must  take  a  view  of  conduct  as  a  whole  as  determined 
by  all  external  factors.  He  cannot  confine  himself  to  the  external 
factor  of  the  political  power  of  the  state ;   even  the  practical  ad- 
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ministration  of  the  law  is  constantly  confronted  with  the  external 
factors  of  custom,  habit,  public  opinion,  etc.18 

Law,  therefore,  is  a  mental  conception  and  an  attempt  to 
combine  in  one  view  two  facts,  conduct  and  factors  determining 
conduct.  Law,  therefore,  has  no  motive,  no  activity,  no  purpose, 
is  a  pure  philosophical  speculation.  The  political  power  of  the 
state  is  a  fact,  and  the  people  of  the  state  or  the  governors  of  the 
state  may  have  a  motive  or  purpose  in  prescribing  a  certain  rule 
and  affixing  a  sanction.  The  factor  of  the  political  power  more 
nearly  expresses  the  entire  conception  of  law  because  the  legis- 
lature may  prescribe  the  conduct  and  apply  the  external  factor  by 
sanction,  whether  the  conduct  so  prescribed  is  already  deter- 
mined by  other  external  factors  or  not.  Cases  may  occur  where 
the  other  external  factors  are  stronger  than  the  power  of  the 
state,  and  then  we  have  a  case  of  law  which  is  a  dead  letter.  It 
is  probable  after  all  that  the  state  can  by  its  political  power 
only  add  a  more  emphatic  and  forcible  factor  to  the  determination 
of  conduct  as  already  performed  in  a  large  part  by  the  prevailing 
ideas  and  habits  of  the  community.  The  most  autocratic  ruler  is 
frequently  unable  to  exert  his  power  in  opposition  to  the  preju- 
dices and  habits  of  the  people  he  governs. 

Different  suggestions  have  been  made  of  the  relation  between 
the  state  and  the  law.19  Law,  in  one  sense,  is  a  rule  of  conduct 
enforced  by  the  power  of  the  state.  If  this  is  so,  then  there  can 
be  no  law  until  there  is  a  power  of  state  to  enforce  it,  and  if, 

18  The  following  algebraic  formula  may  assist  the  reader  in  compre- 
hending the  distinction  taken  in  the  text.  Let  c  =  present  conduct,  c1  = 
past  conduct,  c2  =  future  conduct,  d  =  description  of  the  conduct,  f1  = 
external  factors  arising  from  presence  of  other  men,  apart  from  political 
power  of  the  state,  f2  =  external  factor  of  political  power. 

Expanding  these  symbols  in  the  form  of  equations  and  letting  the  letter 
"x"  represent  law,  we  find  the  following  propositions :  according  to  defi- 
nition (a)  in  note  17,  supra,  f2  =  x;  according  to  definition  (b)  in  the  note, 
c+c1-|-c2-|-d  =  x  ;  according  to  definition  (c)  in  the  note,  i1-\-i2  =  x.  It  is 
obvious,  therefore,  that  the  letter  "x"  has  different  values  in  the  different 
equations.  The  definition  proposed  in  the  text  appears  in  the  form  of  the 
following  equation:  c1-f-c-j-c24-f1+f2-f-d  =  x,  which  includes  all  the  other 
equations. 

19  "Originally  law  was  not  a  product  of  the  State  but  the  State  was 
a  product  of  law.  The  right  of  the  State  to  make  law  is  based  upon  the 
rule  of  law  that  the  State  is  competent  to  make  law."  Oppenheim,  Int.  L.t 
2nd  ed.  (1912),  Hn1.  "Law  creates  the  state  and  the  state  creates  law  by  a 
common  and  mutual  impulse ;  the  two  are  born  at  an  instant,  are  insep- 
arable through  life  and  must  die  together."  Beale,  J.  H.,  Conflict  of  Laws, 
Vol.  1,  §101  (1916).  "The  state  is  an  historical  and  political  fact,  the  crea- 
tor rather  than  a  creature  of  law."  Hershey,  Int.  L.,  (1912)  115,  and 
authorities  cited. 
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therefore,  the  law  depends  on  the  state,  it  is  impossible  to  say 
that  the  state  is  a  product  of  that  which  depends  upon  it.  If, 
however,  we  define  law  as  being  merely  the  description  of  the 
habitual  conduct  of  the  members  of  the  community  followed  by 
them  without  the  exertion  of  the  power  of  the  state,  then  the 
exertion  of  that  power  is  independent  of  and  has  no  connection 
with  it,  and  is  not  a  necessary  element  in  law  but  an  element 
which  may  or  may  not  be  present. 

When  it  is  said  that  an  individual  adjusts  his  conduct  in  con- 
formity with  a  rule  of  conduct,  we  say  something  that  rarely 
happens.  He  pursues  his  conduct  according  to  his  interest  and 
instinct  and  the  habits  of  the  community  around  him,  and  is  gov- 
erned more  or  less  by  fear  of  redress.  If  it  so  happens  that  his 
conduct  in  connection  with  the  conduct  of  other  individuals  con- 
forms to  a  certain  rule,  this  is  a  conception  of  which  he  is  un- 
aware. The  average  individual  is  no  more  conscious  of  the  elab- 
orate jural  conceptions  of  the  philosopher  than  the  ant  is  of  the 
observations  of  the  learned  scientist  who  is  watching  his  move- 
ments. If  a  rule  describes  conduct  which  individuals  follow  from 
an  inward  conviction  of  right,  even  though  that  conviction  is 
shared  by  the  majority  of  the  members  of  the  community  who 
act  upon  the  same  impulse,  the  motive  is  inward.  In  such  cases 
the  individuals  follow  the  rule  from  what  may  be  termed  inward 
compulsion  or  motive.  Certain  individuals,  however,  may  not 
have  the  same  ethical  ideas  as  those  possessed  by  the  majority, 
and  therefore  may  be  willing  to  commit  a  breach  of  the  rule  of 
conduct  in  question,  but  dread  of  the  moral  condemnation  of 
the  other  members  of  the  community  will  compel  such  an  one  to 
obey  the  rule.  This  individual  acts  from  external  compulsion,  to 
wit,  public  opinion.  This  same  rule  of  conduct  may  therefore  ap- 
pear to  some  individuals  as  merely  descriptive  of  conduct  always 
voluntarily  followed  without  compulsion,  and  may  appear  to  an- 
other individual  as  a  hateful  restriction,  only  to  be  complied  with 
because  of  external  compulsion,  which  may  be  either  the  opinion 
of  the  fellow  members  of  the  community  or  the  political  power  of 
the  state.  A  rule  enforced  by  political  authority  frequently  has 
the  same  aspect.  People  of  highly  developed  ethical  ideas  may 
pass  their  entire  life  without  ever  coming  actually  in  contact  with 
the  state  or  the  agents  of  the  state,  and  be  in  entire  ignorance  of 
hundreds  of  criminal  statutes  which  are  complied  with  by  them  as 
a  matter  of  second  nature.     It  is  obvious  that  in  such  case  even 
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rules  have  no  imperative  aspect  to  such  a  person.  Does  the  rule 
cease  to  be  a  law  as  to  that  person?  The  question  whether  an 
imperative  sanction  by  the  state  is  annexed  to  positive  law  or 
common  law  is  easily  answered,  and  if  that  be  the  test  of  law, 
the  test  applies  irrespective  of  the  attitude  of  any  individual  mind 
toward  it.  If  we  reject  any  such  formal  descriptive  quality,  then 
we  find  that  the  existence  or  non-existence  of  any  external  com- 
pulsion of  public  opinion  differs  according  to  the  attitude  of  the 
individual  toward  the  conduct.  If  this  test  is  applied,  the  same 
rule  will  be  law  to  some  and  not  looked  on  as  law  by  others. 

A  rule  of  conduct,  therefore,  is  a  description  of  the  conduct 
which  individuals  follow  upon  certain  occasions,  which  rule  may 
be  voluntarily  and  unconsciously  followed  by  some  members  of 
the  community,  and  followed  by  others  because  of  external  com- 
pulsion of  public  opinion,  and  by  still  others  solely  because  of  the 
power  of  compulsion  applied  by  the  state.  Furthermore,  there 
may  be  conduct  not  habitual  with  members  of  the  community 
generally  but  followed  only  by  a  few  of  advanced  ethical  develop- 
ment. These  differences  of  conduct  are  probably  more  extensive 
in  modern  times.  If  our  definition  includes,  as  it  does,  the  ex- 
ternal compulsion  from  the  prevailing  ideas  of  the  community, 
which  therefore  may  include  ethical  and  religious  conceptions,  it 
seems  to  follow  that  law  is  properly  used  in  referring  to  the 
ethical  and  religious  law.  We  may  take  a  step  backward  in  our 
perspective  view  of  human  society  and  include  all  these  external 
forces  of  compulsion,  or  we  may  separate  them  and  consider  some 
to  the  exclusion  of  others.  The  difficulty  is  that  by  attempting 
to  include  them  all,  the  philosopher  is  frequently  lost  in  confu- 
sion of  thought  which  is  produced  by  the  attempt  to  combine  in 
the  same  chain  of  reasoning  the  conception  of  what  ought  to  be 
with  the  conception  of  what  is,  or  what  is  likely  to  be.  This 
confusion  was  apparent  in  the  thought  of  the  ancient  and 
medieval  world,20  and  it  is  only  in  recent  years  that  advanced 
minds  have  been  able  clearly  to  distinguish  these  two  conceptions. 

Law,  therefore,  is  a  mental  conception,  a  jural  description  of 
conduct,  and  consequently  originates  only  in  the  minds  of  the 
thinker,  just  as  the  description  of  the  habits  of  the  lower  animal 
is  a  mental  conception  of  the  scientist  founded  on  his  observation 

20  Ethics  and  law  were  confused  in  early  times.  Thus,  jurisprudence 
was  defined  by  Ulpian  as  "the  knowledge  of  things  human  and  divine, 
the  science  of  the  just  and  the  unjust."  Dig.  1,  1.10. 
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of  their  actions.  The  history  of  law  and  the  origin  of  law  is  sim- 
ply a  history  of  the  origin  and  development  of  the  various  ideas 
or  jural  conceptions  of  conduct  which  have  been  entertained  by 
thinkers  from  time  to  time  in  the  past.  We  must  distinguish, 
therefore,  origin  of  law  and  origin  of  conduct.  The  conduct  is 
a  fact,  and  different  conduct  appears  at  different  times  in  different 
communities.  The  explanation  of  those  differences  in  conduct, 
and  why  conduct  is  as  it  is,  is  no  concern  of  the  legal  philosopher, 
but  lies  within  the  attention  of  the  sociologist.  It  is  probable  that 
the  conduct  of  man  was,  in  the  first  instance,  adjusted  by  instinct 
to  the  surroundings  in  which  he  found  himself.  It  is  further 
likely  that  conduct  developed  gradually  and  was  altered  by  the 
pressure  of  surrounding  circumstances.  One  man,  under  certain 
facts,  would  find  it  necessary  to  vary  slightly  from  the  conduct 
which  had  heretofore  obtained.  Others,  when  faced  with  the 
same  circumstances,  would  be  likely  to  imitate  him,  and  so  a 
slightly  different  line  of  conduct  would  be  established.  Gradu- 
ally this  conduct  became  more  and  more  fixed.  As  the  intellect 
of  man  developed,  and  he  began  to  think  more  clearly  about  him- 
self and  the  surrounding  world,  he  began  consciously  to  observe 
his  conduct  and  endeavor  to  explain  in  some  way  why  he  habitu- 
ally did  a  certain  thing.  Conduct  became  more  complex  as  the 
community  advanced  in  civilization,  and  many  circumstances 
would  occur  so  infrequently  in  the  life  of  a  particular  individual 
that  he  would  have  no  previous  personal  experience  to  guide  him 
as  to  the  conduct  to  be  followed.  Perhaps  his  neighbor  would 
be  as  ignorant.  It  therefore  became  necessary  that  there  should 
be  some  persons  in  the  community  who  would  be  experts  on  mat- 
ters of  conduct  and  be  able  to  inform  others  what  should  be  done. 
It  finally  became  necessary  to  have  more  accurate  and  permanent 
knowledge,  and  with  the  invention  of  the  means  of  writing,  we 
have  the  first  appearance  of  what  we  call  written  law. 

It  is  also  likely  that  the  period  of  civilization  which  we  see  in 
the  Mesopotamian  Valley  and  in  India,  antedating  perhaps  by 
some  thousands  of  years  the  Christian  era,  is,  after  all,  a  com- 
munity in  a  state  of  legal  development  far  advanced  beyond  the 
state  of  affairs  we  are  attempting  to  describe.  The  people  who 
drew  up  the  Code  of  Manu  must  indeed  have  reached  an  intel- 
lectual development  far  superior  to  that  of  the  community  in 
which  it  is  possible  to  detect  the  first  beginnings  of  orderly  con- 
duct and  the  germ  of  rules  of  conduct.    It  is  apprehended,  there- 
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fore,  that  it  is  a  mistake  to  suppose  that  rules  of  conduct  or  law 
may  be  assigned  as  originating  within  the  space  of  recorded  his- 
tory, or  that  the  Twelve  Tables  of  Rome  or  the  Eastern  Codes 
represent  in  any  way  the  beginnings  of  law.  At  the  time  these 
codes  were  drawn  up  man  must  have  passed  over  many  cen- 
turies of  legal  development.  When  we  compare  the  civilization 
of  ancient  India  even  with  the  development  of  the  bushmen  of 
Australia,  we  can  easily  see  how  far  that  Indian  civilization  had 
progressed  from  the  original  condition  of  man  as  he  first  existed 
in  a  savage  state. 

Law,  or  rather  jural  conception  of  conduct,  will  be  divided 
in  three  ways,  according  to  which  of  three  predominating  ele- 
ments are  selected:  (A)  One  division  proceeds  by  classification 
of  the  objects  whose  conduct  is  involved.  This  personal  law  is 
law  relating  to  the  conduct  of  persons  as  determined  by  their 
personal  status,  tribal  relationship,  etc.  Territorial  law  is  law 
relating  to  the  conduct  of  all  persons  within  a  certain  territory. 
Corporation  law  is  a  law  relating  to  the  conduct  of  corporations. 
International  law  is  law  relating  to  the  conduct  of  independent 
states.  (B)  Another  classification  proceeds  by  distinguishing 
the  external  factors  determining  the  conduct  in  question.  Thus, 
we  have  international  law,  without  the  factor  of  external  political 
power;  municipal  law,  with  that  factor;  customary  law,  without 
the  external  factor  of  political  power  but  determined  by  custom 
only ;  the  law  of  morals,  with  the  external  factor  of  ethical  ideas, 
etc.  It  sometimes  happens,  however,  that  the  same  conduct  is  de- 
termined by  two  or  more  external  factors,  in  which  case  there  will 
be  a  difficulty  in  separating  the  exact  force  which  each  has  on 
the  conduct  in  question.  (C)  Another  division  proceeds  by 
classification  of  the  interests,  which  are  or  are  not  protected  by 
the  various  external  factors.  Thus,  we  have  the  law  of  real 
property,  the  law  of  crimes,  etc.  All  these  divisions  cross 
each  other  at  various  points,  and  no  one  can  be  carried  out  to 
the  exclusion  of  the  others. 

When  we  say  that  a  man  has  not  secured  justice  or  that  he 
has  been  unjustly  treated,  we  express  the  general  idea  in  the  com- 
munity as  to  the  redress  which  the  man  should  have  or  as  to  the 
consequences  which,  in  the  opinion  of  the  community,  should  fol- 
low his  conduct.  He  has  either  had  an  interest  of  his  damaged, 
or  he  has  exerted  himself  and  the  attendant  results  of  the  exer- 
tion have  not  been  realized  because  of  some  outward  agency. 
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There  is  a  justice  secured  by  the  redress  afforded  by  the  political 
power  in  the  community.  There  is  also  an  idea  of  justice  which 
does  not  always  correspond  to  justice  enforced  by  political  power 
but  which  is  entertained  by  the  more  advanced  members  of  the 
community.  Acts  damaging  interests  will  be  differently  regarded 
by  the  community  and  some  will  be  considered  as  furnishing  ap- 
propriate actions  for  redress  of  some  kind,  irrespective  of  the 
kind  of  redress ;  this  is,  calling  for  some  kind  of  compensation  or 
satisfaction  which  at  first  largely  appears  as  individual.  Modern 
ideas  of  redress  are  inappropriate  for  primitive  communities 
largely  because  of  the  economic  differences  which  exist.  Imme- 
diate, personal  satisfaction  was  generally  sufficient  for  rude  life. 
Ideas  of  justice,  therefore,  vary  from  time  to  time  in  history  and 
in  different  communities.  There  is  no  universal  standard  of  jus- 
tice although  the  notion  that  there  is  such  standard  frequently 
appears  in  the  writers. 

Inequalities  of  rank  and  social  position,  irrespective  of  the 
personal  capacity  of  the  holders  of  the  superior  position  were  ac- 
cepted by  men  of  the  middle  ages  as  a  proper  state  of  things. 
Changing  ideas  destroyed  the  political  fabric  of  Europe  under  the 
conception  that  all  men  must  have  an  equal  opportunity,  and  the 
feeble  and  the  weak  should  not  be  set  over  the  others  by  artificial 
means.  The  removal  of  these  conditions  produced  an  opportunity 
for  the  full  play  of  the  natural  inequality  of  man.  Now,  some 
philosophers  say  that  this  natural  inequality  of  man  must  be  al- 
lowed full  scope,  and  every  man  must  accept  that  inferiority  in 
the  social  order  caused  by  his  own  incapacity.  If  he  cannot  make 
a  fortune  he  must  be  content  to  be  poor;  if  he  has  not  the  brains 
of  a  great  man,  he  must  be  a  small  one.  He  cannot  complain  of 
the  consequences  resulting  from  his  own  personal  equation.  A 
new  philosophy  has  arisen — that  all  men  must  have  equal  status, 
the  weak  and  the  powerful  together,  and  that  no  man  should  be 
permitted,  by  the  exertion  of  superior  force  and  power,  to  reap 
extra  consequences  in  the  way  of  gain.  That  is,  a  superior  man 
cannot  have  the  fruits  of  his  superiority  to  himself  but  must 
share  them  with  others  so  the  community  can  take  care  of  those 
who  are  below  the  average.  The  task  of  the  statesman  is  to  recon- 
cile these  two  opposing  theories  in  such  manner  as  will  not  de- 
prive the  superior  man  of  his  incentive  and  thus  impede  the 
progress  of  society,  and  at  the  same  time,  prevent  him  from  mak- 
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ing  too  great  acquisitions  for  himself  at  the  expense  of  the 
weaker  individuals. 

The  word  "right"  is  used  in  so  many  different  senses  that 
it  has  lost  all  possibility  of  accurate  significance.  The  word  is 
extensively  employed  in  legal  philosophy  and  in  practice,  without 
any  regard  to  accuracy,  however,  and,  as  a  consequence,  generally 
serves  to  obscure  rather  than  enlighten.  Some  of  the  various 
meanings  of  the  word  "right"  have  been  pointed  out  by  a  recent 
author.2' 

The  ambiguity  of  the  word  renders  it  imperative  for  any 
writer  on  law,  and  particularly  a  writer  on  international  law,  ex- 
actly to  indicate  the  sense  in  which  he  proposes  to  use  the  word 
and  rigidly  adhere  to  his  definition.  Any  failure  to  do  this  raises 
a  well  merited  criticism  of  obscurity.  The  author  has  not  found 
any  writer  on  international  law  who  has  clearly  indicated  the 
sense  in  which  he  uses  the  word,  and  most  of  the  writers  appear 
utterly  unconscious  of  any  ambiguity  in  it  at  all.  It  is  believed 
that  it  is  entirely  possible  to  discuss  any  branch  of  law,  and  par- 
ticularly international  law,  without  using  the  word  "right."  It 
will  accordingly  be  discarded  from  the  discussion,  although  refer- 
ence will  be  made  from  time  to  time  to  its  use  by  the  writers. 

Some  of  the  various  conceptions  to  which  the  word  "right"  is 
applied  are  as  follows:  (A)  In  popular  and  legal  terminology  as 
meaning  that  it  is  just.  Since  there  is  no  absolute  standard 
of  justice,  its  use  in  this  sense  really  means  nothing  except  as 
describing  that  which  a  particular  individual  or  community  thinks 
is  just.  (B)  As  meaning  an  interest.  There  is  no  occasion  to 
employ  it  in  this  connection,  as  the  word  "interest"  sufficiently 
and  more  accurately  describes  the  conception.  (C)  As  meaning 
the  potency  of  obtaining  external  assistance  in  protecting  an 
interest,  and  may  be  limited  to  one  or  more  of  the  external  fac- 
tors, and  usually  includes  the  potency  of  obtaining  redress  by  the 
external  factor  of  the  power  of  the  state.     (D)  As  meaning  that 


21  Roscoe  Pound's  classification  in  International  Journal  of  Ethics,  Oc- 
tober, 1915,  referred  to  and  summarized  by  J.  H.  Beale,  "Conflict  of 
Laws,"  Vol.  1,  §139. 

(1)  Right  in  the  sense  of  an  interest. 

(2)  Right  as  designating  the  chief  means  which  the  law  adopts  in 
order  to  secure  interest,  that  is,  capacity  of  influencing  the  conduct  of 
others. 

(3)  Right  as  a  legal  power. 

(4)  Right  as  a  legal  privilege. 

(5)  Right  in  the  popular  sense  as  meaning  that  which  is  just. 
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which  is  in  fact  the  conduct  determined  by  the  external  factors 
in  any  community,  that  is,  custom  of  the  people,  generally  a 
popular  usage.  (E)  As  meaning  power  to  act  as  determined  by 
external  factors  apart  from  the  inherent  power  of  the  individual 
himself.  When  the  external  factor  of  the  political  power  of  the 
state  is  in  view,  the  use  is  purely  technical,  and  under  it  many 
different  powers  are  distinguished,  as  power  to  make  a  will, 
power  to  appoint,  power  of  an  agent,  power  of  attorney,  etc. 
It  is  used  in  popular  terminology  in  the  same  sense  with  particu- 
lar reference  to  the  external  factor  of  political  power.  We  have 
not  enumerated  all  the  various  uses  of  the  word,  and  the  learned 
reader  will  easily  be  able,  upon  reflection,  to  think  of  other  ambig- 
uities.22 

The  object  of  this  article  is  to  form  an  idea  of  the  defini- 
tion and  nature  of  law,  and  as  a  starting  point  we  assume  that 
law  has  something  to  do  with  human  conduct,  and  exclude  from 
the  discussion  anything  else  with  which  it  may  have  to  do,  and 
direct  our  attention  to  the  acts  of  human  beings  which  are  exter- 
nally apparent,  and  to  certain  factors  determining  those  acts. 

I  have  an  interest  in  an  object  when  I  will  be  affected  in  any 
way  by  any  change  in  the  object,  whether  that  change  is  pro- 
duced by  an  outside  agency  or  occurs  in  the  object  itself.  Nearly 
all  conduct  may  be  referred  to  some  interest,  and  our  attention 
will  be  confined  to  the  case  where  an  interest  is  affected  by  human 
conduct,  that  is,  our  inquiry  is  human  conduct,  and  nearly  all 
human  conduct  affects  an  interest  of  some  kind.  An  interest  is 
protected  when  I  am  able  to  set  in  motion  some  external  means 
of  determining  the  conduct  which  is  affecting  the  interest,  and 
unprotected  when  I  am  helpless  as  to  such  external  means.  Two 
or  more  persons  may  have  the  same  interest,  and  a  body  of  indi- 
viduals may  have  an  interest  in  the  object  as  such  or  in  some  out- 
side objects.  International  law  relates  to  the  interests  of  certain 
bodies  of  men. 


22  The  following  quotation  indicates  the  complete  obscurity  which  gen- 
erally attends  the  use  of  the  word  "right" :  "In  order  to  protect  the  indi- 
vidual members  of  human  society  from  one  another,  and  to  make  a  just 
society  possible,  the  Creator  of  man  has  implanted  in  his  nature  certain 
conceptions  which  we  call  rights,  to  which  in  every  case  obligations  cor- 
respond." Woolsey,  Int.  L.,  6th  ed.  According  to  this,  the  Creator  has 
implanted  the  conception,  but  it  seems  rather  remote  to  say  that  the  notion 
of  right  is  of  divine  origin.  Furthermore,  the  members  of  society  are 
protected  from  each  other  by  the  external  factors  determining  conduct, 
and  these  factors,  if  they  have  any  relation  to  rights,  delimit  those  rights. 
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Human  conduct  will  be  determined  by  a  number  of  factors, 
which  may  be  (A)  internal  or  inherent  in  man  himself,  i.  e.,  those 
proceeding  from  his  characteristics  as  an  animal  and  a  rational 
being;  which  may  be  roughly  classified  under  the  headings  of 
(a)  instinct,  (b)  reason,  (c)  habit,  (d)  attitude  towards  self-in- 
terest, (e)  attitude  toward  interest  of  others.  (B)  External, 
which  are  (a)  those  arising  from  the  forces  of  nature,  (b)  those 
proceeding  from  other  men.  The  latter  are  present,  because  man 
is  a  gregarious  animal,  and  will  be  absent  when  he  is  alone.  Our 
attention  will  be  confined  to  the  latter  external  factors,  which  are 
of  infinite  variety,  extending  from  the  gentle  pressure  of  love  and 
friendship  to  intimidation  and  force,  and  from  the  collective 
action  of  a  few  individuals  to  the  political  power  of  the  state. 

Man  has  always  lived  in  a  community,  and  every  community 
has  an  organization  of  some  kind  which  exercises  the  power  of 
that  community.  Every  body  of  men  having  an  organization 
exercising  such  power  from  within  constitutes  a  state  which  by 
exercising  its  power  over  its  members,  to  a  greater  or  less  extent 
determines  their  conduct. 

The  state  may  (A)  prescribe  a  rule  of  conduct  for  the  future 
and  affix  some  penalty  for  its  disobedience.  (B)  Prescribe  a  rule 
of  conduct  without  imposing  any  penalty.  (C)  Afford  redress 
for  damage  to  interests  without  prescribing  any  rule  to  be  fol- 
lowed by  the  organ  of  government  affording  such  redress,  in 
which  case  the  organ  of  government  may  attempt  to  follow  some 
rule  in  affording  redress  or  may  act  without  any  such  attempt. 
The  state  had  little  power  in  barbaric  communities  and  while  that 
power  has  increased  enormously  with  the  progress  of  civilization, 
it  seems  always  to  be  a  little  behind  the  actual  needs  of  the  com- 
munity. The  conduct  of  a  human  being  as  thus  determined  by 
the  action  of  these  various  external  factors  is  a  fact  which  in  the 
past  and  present  may  be  studied  as  such  fact,  just  as  the  habits 
of  animals  are  studied.  The  conduct  is  to  be  distinguished  from 
the  description  of  the  conduct  and  from  the  factor  determining  it. 
A  rule  of  conduct  is  the  expression  of  a  conscious  mental  effort 
to  describe  conduct  historically  (A)  in  the  present  tense,  (B)  in 
the  future  tense  as  a  source  of  information  to  the  members  of 
the  community  as  to  the  conduct  to  be  followed  in  the  future. 
The  proper  operation  of  the  external  factors  of  conduct  we  are 
discussing  is  to  protect  interests,  which  is  accomplished  by  afford- 
ing to  a  greater  or  less  extent  redress  for  damage  to  an  interest. 
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The  extent  and  nature  of  the  redress  will  vary  in  different  com- 
munities and  in  the  same  community  at  different  times.  The 
three  modes  of  redress  in  the  historical  order  in  which  they  are 
generally  supposed  to  have  appeared  are  (A)  self-help,  (B)  arbi- 
tration, (C)  power  of  the  state  which  is  generally  by  judicial 
process. 

Law,  as  it  relates  to  human  conduct  may  be  defined  to  be  the 
jural  conception  of  human  conduct  as  determined  by  external  fac- 
tors other  than  the  forces  of  nature.  The  definitions  current  in 
the  books  generally  emphasize  one  external  factor  to  the  exclu- 
sion of  the  others,  or  fail  to  indicate  whether  the  term  is  applied 
to  the  conduct  or  the  factor  or  both.  The  only  definition,  there- 
fore, which  will  include  all  possible  meanings  must  include  con- 
duct and  all  factors.  The  definition  must  further  emphasize  that 
law  is  a  pure  conception,  a  product  of  pure  reason  and  has  no 
existence  in  fact  unless  the  definition  is  narrowed  to  one  only  of 
the  factors  as  is  the  custom  with  English  speaking  judges  and 
practicing  lawyers  who  use  the  word  "law"  exclusively  to  mean 
the  rule  of  conduct  as  described  by  the  political  power  of  the 
state,  irrespective  of  whether  it  is  in  fact  enforced  by  that  polit- 
ical power  or  not.  This  meaning  of  law  is  sufficiently  clear  and 
corresponds  very  closely  to  the  popular  meaning  of  the  word. 
The  legal  philosopher,  however,  cannot  confine  himself  to  this 
narrow  conception,  as  by  so  doing  he  will  fail  to  grasp  the  exter- 
nal factors  other  than  the  power  of  the  state  determining  con- 
duct, which  factors  cannot  be  left  out  of  view  by  the  lawyer,  the 
jurist  or  the  statesman.  The  controversy  over  the  meaning  of  the 
word  "law"  simply  amounts  to  this :  all  agree  that  it  embodies  the 
conception  of  order,  but  as  limited  to  order  in  human  conduct 
there  is  a  difference  in  opinion  as  to  which  one  or  more  of  the  ex- 
ternal factors  is  embraced  in  the  meaning  of  the  word,  a  differ- 
ence of  opinion  so  acute  that  it  can  only  be  removed  by  taking  the 
word  as  extending  to  all  the  external  factors. 

It  is  not  possible,  furthermore,  accurately  to  separate  the  effect 
of  the  various  external  factors.  They  may  all  unite  in  determin- 
ing the  same  conduct  or  may  work  at  cross  purposes.  The  same 
external  factor  may  have  different  aspects  of  different  individ- 
uals, some  being  more  impressed  by  one  than  another,  and  many 
people  have  a  very  dim  realization  of  any  of  these  external  fac- 
tors at  all.     Such  persons  conform  in  their  conduct,  as  deter- 
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mined  by  their  inherent  characteristics  and  instincts,  to  that  deter- 
mined by  the  external  factors  in  the  community. 

Law  then  has  no  origin  or  existence  outside  the  mind  of 
the  thinker  although  conduct  and  the  external  factors  are  facts 
which  have  existed  and  exist  in  the  world  today.  Law  is  suscep- 
tible of  various  divisions,  and  the  one  which  illustrates  the  sub- 
ject of  our  discussion  is  that  between  conduct  as  determined  by 
the  external  political  power  of  the  state  and  conduct  not  so  deter- 
mined. The  only  instance  of  the  latter  is  that  of  the  conduct  of 
independent  states  with  which  international  law  is  concerned.  We 
must  furthermore  remember  that  there  is  no  general  or  absolute 
standard  of  justice  although  many  writers  make  the  mistake  of 
supposing  that  there  is.  Consequently,  any  supposed  standard  of 
justice  is  merely  an  individual  opinion  or  the  opinion  of  a  group 
of  individuals,  therefore  not  susceptible  of  general  application. 
The  word  "right"  has  been  used  in  so  many  different  senses  that 
it  is  entirely  useless  in  any  accurate  discussion  of  law,  and  will 
therefore  be  discarded.  This  can  be  done  quite  easily  in  inter- 
national law  where  the  words  "power"  and  "interest"  will  more 
accurately  and  with  sufficient  clearness  indicate  all  the  necessary 
meaning  in  which  the  word  "right"  is  used  by  the  writers. 

In  practice,  English-speaking  judges  and  lawyers  use  the  word 
"right"  in  a  strictly  technical  significance,  which  is  sufficiently 
clear  to  them  but  when  disassociated  from  the  practical  atmo- 
sphere of  the  courts  has  no  value  whatever. 

There  is  a  further  ambiguity  in  this  use  of  the  word  arising 
from  the  circumstance  that  "droit"  and  "recht"  in  French  and 
German  must  serve  for  the  conception  embraced  in  the  word 
"law"  in  English,  because  there  is  no  other  word  existing  in  these 
languages  corresponding  to  the  word  law. 

Roland  R.  Foulke 
Philadelphia,  Pa. 


THE    NEW    YORK    RULE    OF    DAMAGES    IN 
SPECULATIVE    TRANSACTIONS 

1.     Unauthorized  Sales 

It  should  be  remembered  that  in  New  York  legal  title  to  stock 
carried  by  a  broker  for  a  customer  on  margin  is  in  the  customer, 
so  that  the  relationship  is  that  of  pledgor  and  pledgee.1  Conse- 
quently an  unauthorized  sale  by  the  broker  is  a  conversion.2  It 
had  for  a  long  time  been  the  rule  in  New  York  that  a  plaintiff 
in  an  action  for  conversion  might  recover  as  damages  the  greatest 
value  reached  by  the  commodity  converted  from  the  time  of  the 
conversion  down  to  the  time  of  trial,  provided  that  the  action  had 
been  brought  within  a  reasonable  time  and  diligently  prosecuted.3 
For  some  time  this  rule  had  been  applied  to  stock  cases.*  The 
theory  underlying  this  rule  was  that  the  wrongful  sale  might  be 
disregarded  and  the  plaintiff  given  the  benefit  of  the  most  favor- 
able sale  he  might  have  been  able  to  make  up  to  the  time  of  trial.5 
It  soon  became  manifest  that  this  rule  was  not  equitable  in  the 
case  of  speculative  commodities,6  as  it  presupposed  the  willing- 
ness and  ability  of  the  plaintiff  to  carry  the  same  through  all  fluc- 
tuations, and  then  assumed  that  he  would  be  able  to  pick  the  top 
of  the  market.  The  result,  of  course,  gave  the  plaintiff  much 
more  than  he  would  have  made  out  of  his  venture  had  there  been 
no  conversion  and  made  it  practically  impossible  for  the  brokers 
who  had  acted  erroneously  though  in  good  faith  to  protect  them- 
selves. That  no  such  result  should  follow  was  finally  decided  in 
Baker  v.  Drake.7  In  that  case  Judge  Rapallo  held  that  the  plain- 
tiff should  have  only  the  value  of  his  speculative  bargain,  saying : 

"An  amount  sufficient  to  indemnify  the  party 


1  Markham  v.  Jaudon  (1869)  41  N.  Y.  235;  Content  v.  Banner  (1906) 
184  N.  Y.   121,  76  N.  E.  913. 

2  Markham  v.  Jaudon,  supra,  footnote  1,  p.  245. 

3  Scott  v.  Rogers  (1864)  31  N.  Y.  676;  Burt  v.  Dutcher  (1866)  34  N. 
Y.   493. 

*  Markham  v.  Jaudon,  supra,  footnote  1;  Romaine  v.  Allen  (1863)  26 
N.  Y.  309,  where  damages  were  allowed  based  on  the  price  reached  dur- 
ing the  trial  itself. 

6  Romaine  v.  Allen,  supra,  footnote  4,  p.  313;  Baker  v.  Drake  (1873) 
53  N.  Y.  211,  215. 

"Matthews  v.  Coe  (1872)  49  N.  Y.  57;  see  also  Suydam  v.  Jenkins 
(1850)  3  Sandf.   619. 

1  Supra,  footnote  5. 
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injured  for  the  loss,  which  is  the  natural,  reason- 
able and  proximate  result  of  the  wrongful  act  com- 
plained of,  and  which  a  proper  degree  of  prudence 
on  the  part  of  the  complainant  would  not  have 
adverted,  is  the  measure  of  damages.  .  .  .  The 
advance  in  the  market  price  of  the  stock  from  the 
time  of  the  sale  up  to  a  reasonable  time  to  replace 
it,  after  the  plaintiff  received  notice  of  the  sale, 
would  afford  a  complete  indemnity.  Suppose  the 
stock,  instead  of  advancing,  had  declined  after  the 
sale,  and  the  plaintiff  had  replaced  it,  or  had  full 
opportunity  to  replace  it,  at  a  lower  price,  could  it 
be  said  that  he  sustained  any  damage  by  the  sale; 
would  there  be  any  justice  or  reason  in  permitting 
him  to  lie  by  and  charge  his  broker  with  the  result 
of  a  rise  at  some  remote  subsequent  period?"8 

In  other  words,  the  customer's  recovery  was  controlled  by  the 
speculative  character  of  the  transaction.  If  he  decided  to  con- 
tinue the  speculation  he  must  repurchase,  and  in  such  case  his 
damages  obviously  would  be  the  difference  between  the  amount 
he  would  have  to  pay  and  the  price  of  the  unauthorized  sale, 
unless  that  was  greater,  in  which  case  he  would  have  suffered  no 
damages.  If,  on  the  other  hand,  the  customer  did  not  desire  to 
continue  the  speculation,  it  is  clear  that  he  should  not  be  entitled 
to  any  greater  damages.  To  make  up  his  mind  what  to  do  the 
customer  is  given  a  reasonable  time  in  which  to  seek  advice  and 
procure  funds  to  repurchase. 

The  same  rule  applies  to  transactions  in  cotton  and  wheat  for 
future  delivery,9  and  to  cases  where  the  stock  held  by  the  broker 
had  been  fully  paid  for  by  the  customer.10 

The  reasonable  period  ordinarily  begins  to  run  only  after  the 
customer  has  acquired  knowledge  of  the  wrongful  sale.  Nor  is 
the  customer  entitled  to  high  prices  reached  between  the  time  of 
the  sale  and  his  knowledge  of  it,  since,  had  he  desired  to  sell,  he 
should  have  so  ordered  the  broker.11  Moreover,  the  customer, 
should  he  desire  to  repurchase  after  learning  of  the  sale  would 
not  have  to  pay  the  high  prices  intermediate  the  sale  and  his  dis- 
covery.    On  the  other  hand,  the  customer  is  not  to  be  deprived 

8  Supra,  footnote  5,  at  pp.  216-7. 

»Hurt  v.  Miller  (1907)  120  App.  Div.   833,  105  N.  Y.  Supp.   775;  affd. 
(1908)  190  N.  Y.  553,  83  N.  E.,  1126. 

*o  Wright  v.  Bank  of  the  Metropolis  (1888)  110  N.  Y.  237,  18  N.  E.   79. 
"  Burnham  v.  Lawson  (1907)  118  App.  Div.  389,  103  N.  Y.  Supp.  482. 
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of  his  damages  because  of  a  decline  between  the  time  of  the  sale 
and  his  knowledge  of  it.  Regardless  of  the  future  course  of  the 
market,  however,  the  customer  can  always  recover,  either  in  an 
action  on  the  account,  or  an  action  for  conversion,  the  amount 
for  which  the  stock  was  actually  sold.12 

In  a  recent  case  it  was  held  immaterial  that  the  discovery  did 
not  take  place  for  several  years  after  the  conversion,  where  no 
facts  which  would  have  prompted  inquiry  came  to  the  knowledge 
of  the  customer  before  that  trial.13  In  that  case,  however,  the 
conversion  did  not  consist  of  an  unauthorized  sale,  but  of  a  sale 
in  an  unauthorized  manner.  In  other  words,  the  customer  had 
directed  the  sale  and  the  broker  had  purchased  the  stock  himself. 
The  customer  did  not  learn  of  this  until  the  trial  of  the  action 
and  was  permitted  to  recover  heavy  damages  because  of  the  in- 
crease in  the  market  value  of  the  stock.  This  seems  to  violate 
the  principle  of  Baker  v.  Drake,  as  pointed  out  in  the  dissenting 
opinion,14  because  it  could  not  be  presumed  that  the  customer 
would  carry  the  stock  for  this  long  time,  especially  as  it  declined 
after  the  sale.  Moreover,  the  customer  got  the  exact  price  he 
desired  for  his  stock,  so  it  would  hardly  seem  that  he  was  dam- 
aged at  all.  On  the  other  hand,  it  is  fundamental  that  a  customer 
may,  upon  discovery  of  the  fact,  repudiate  a  purchase  by  the 
broker  himself  and  treat  the  stock  as  still  in  the  broker's  posses- 
sion. There  would  seem  to  be  no  alternative  between  a  practical 
recognition  of  a  broker's  right  to  purchase  himself,  where  the 
price  received  is  not  affected,  and  between  applying  the  rule  of 
damages  approved  by  the  court. 

A  similar  situation  was  somewhat  differently  dealt  with  in 
a  case  involving  transactions  in  cotton  for  future  delivery,  in 
which  certain  customs  of  the  Cotton  Exchange  were  held  to  be, 
in  effect,  purchases  by  the  broker,  and  so  illegal.15  Here  also 
the  customer  did  not  discover  the  so-called  purchases  by  the 
broker  until  the  time  of  the  trial.     This  was  some  time  after 

12  Mclntvre  v.  Whitney  (1910)  139  App.  Div.  557,  124  N.  Y.  Supp.  234; 
affd.  (1911)  201  N.  Y.  526,  94  N.  E.  1096.  The  lower  court  had  lim- 
ited the  plaintiff  to  the  highest  price  which  the  stock  had  reached  within 
a  reasonable  time  after  discovery  of  the  conversion,  which  was  much  less 
than  the  sale  price.  This  was  held  to  be  error  as  it  failed  to  understand 
the  reason  for  the  rule  of  Baker  v.  Drake  and  also  enabled  the  broker  to 
profit  by  his  own  wrong. 

"Stiebel  v.  Lissberger  (1915)  166  App.  Div.   164,  151  N.  Y.  Supp.  822. 

14  Supra,  footnote  5. 

"Cohen  v.  Rothschild  (1918)  182  App.  Div.  408,  169  N.  Y.  Supp.  659. 
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maturity  of  all  the  contracts  dealt  in,  so  that  it  was  not  possible 
for  the  court  to  treat  them  as  still  in  existence  and  fix  damages 
on  the  basis  of  their  value  at  the  time  of  discovery.  On  the 
other  hand  the  court  did  not  wish  to  give  practical  recognition  to 
these  customs  by  allowing  only  nominal  damages ;  hence  it 
adopted  the  expedient  of  throwing  out  any  losses  the  customer 
suffered  by  reason  of  such  trades.  This  result  has  no  basis  in 
principle  because  it  makes  the  customer's  damages  depend,  not 
alone  on  the  trade  held  illegal,  but  also  on  the  offsetting  trade  in 
all  respects  legal.  It  was  probably  adopted,  however,  because 
the  rule  of  the  Stiebel  Case16  could  not  be  applied  in  view  of  the 
maturity  of  the  contracts  and  because  no  other  rule  was  avail- 
able. It  must  then  be  taken  as  the  rule  to  be  applied  in  cotton 
and  wheat  cases  where  discovery  took  place  after  the  maturity 
of  the  contract. 

To  sum  up,  therefore,  a  customer  may  always  recover  the 
amount  realized  upon  the  sale,17  and  may  recover  more  if,  during 
a  reasonable  period  after  the  discovery  of  the  sale,  the  stock  has 
advanced;18  and  in  the  case  of  futures  which  have  matured  be- 
fore discovery,  the  customer  may  recover  any  loss  sustained  in 
connection  with  the  particular  trade.19 

There  are,  however,  cases  in  which  the  reasonable  period 
begins  to  run  before  the  customer  has  actual  knowledge  of  the 
conversion.  If  the  customer  has  knowledge  of  facts  sufficient 
to  put  him  upon  inquiry  which  would  have  disclosed  the  conver- 
sion, the  reasonable  period  begins  with  the  knowledge  of  these 
facts.20  It  has  recently  been  held  that  the  mere  closing  of  the 
Exchange  following  the  outbreak  of  the  European  war  did  not 
put  the  customer  on  inquiry,  where  he  had  a  substantial  equity 
in  his  stock  at  the  time  of  the  closing,  but  that  he  was  put  on  in- 
quiry when  he  learned  that  his  broker  had  gone  out  of  business.21 

On  the  other  hand,  where  the  customer  had  been  called  for 
margin  and  knew  his  stocks  were  depreciating  in  a  panicky  mar- 
ket, he  was  held  to  have  been  put  on  inquiry  and  entitled  to  no 

18  Supra,  footnote  13. 

17  Supra,  footnote  12. 

18  Baker  v.  Drake,  supra,  footnote  5 ;  Wright  v.  Bank  of  Metropolis, 
supra,  footnote  10;  Stiebel  v.  Lissberger,  supra,  footnote  13. 

19  Supra,  footnote  15. 

"Mayer  v.  Monzo  (1917)  221  N.  Y.  442,  117  N.  E.  948. 
"O'Connor  v.  Gilmore  (N.  Y.  App.  Div.  3rd  Dept.  1919),  N.  Y.  L.  J. 
1439. 
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damages,  as  the  stocks  had  declined  within  a  reasonable  time 
after  he  should  have  known  of  the  conversion.22 

An  interesting  question  arises  where  the  customer's  ignor- 
ance of  the  conversion  is  due  to  his  failure  to  examine  a  notice 
received  from  the  broker.  Where  the  notice  was  sent  and  not 
received  it  would  seem  clear  that  the  customer  should  not  be  lim- 
ited, as  notice  can  in  no  way  be  brought  home  to  him.  On  the 
other  hand,  it  does  not  seem  equitable  that  a  customer  should  be 
permitted  to  keep  a  broker's  notice  without  looking  at  it  and  then 
claim  damages  to  which  he  would  not  have  been  entitled  had  he 
examined  the  notice.  No  case  has  been  found  by  the  writer  in 
which  the  situation  arose. 

In  this  connection  it  should  be  remembered  that  a  customer 
can  never  recover  unless  he  promptly  repudiates  the  wrongful 
sale, — for  otherwise  he  will  be  deemed  to  have  ratified,  or  will  be 
estopped  from  questioning  it.23  It  would  probably  be  held  that 
failure  to  examine  a  statement  received  would  constitute  a  ratifi- 
cation after  a  reasonable  time  had  elapsed.  If,  however,  the 
customer  does  examine  the  statement  before  the  expiration  of 
such  time  and  then  disaffirms,  when  would  he  be  charged  with 
knowledge  so  as  to  start  the  period  in  which  damages  might  be 
assessed?  No  clear  answer  can  be  made,  and  it  would  seem  that 
the  receipt  of  the  statement  should  start  the  time  running. 

What  constitutes  a  reasonable  period  in  which  to  repurchase 
and  so  fix  damages  depends  upon  the  circumstances.24  The  im- 
pression prevails  that  30  days  constitutes  such  period  and  it  has 
been  so  held  in  a  number  of  cases.25  Other  periods  have,  how- 
ever, also  been  upheld  as  reasonable.26  In  the  case  just  cited,  it 
appeared  that  the  customer  had  made  up  his  mind  what  to  do 
shortly  after  the  conversion  when  he  ordered  the  brokers  to  sell 
the  cotton  previously  converted,  which,  however,  they  refused  to 
do,  claiming  that  he  had  been  sold  out.  The  court  fixed  the  dam- 
ages as  of  the  day  of  the  customer's  direction  to  sell,  holding  that 
the  plaintiff  could  not  speculate  at  the  broker's  expense  after  he 
had  taken  a  definite  position. 

Of  course  where  a  broker  sells  short  for  a  customer  without 

22  Supra,  footnote  20. 

23  See  Hope  v.  Lawrence  (1867)  50  Barb.   258. 

24  Supra,  footnote  9. 

26  Colt  v.  Owens  (1882)  90  N.  Y.   368. 
26  Supra,  footnote  9. 
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proper  instructions,  the  customer  may  simply  disregard  the  trade 
altogether,  and  so  no  question  of  damages  arises. 

2.     Unauthorized  Purchases 

A  purchase  on  the  long  side  not  authorized  by  the  customer 
may  similarly  be  disregarded  by  him.  But  where  the  purchase 
is  made  to  close  out  a  short  sale  previously  made,  the  same  ques- 
tions arise  as  upon  a  conversion  of  stock. 

The  courts  have  uniformly  held  that  such  unauthorized  pur- 
chase could  be  repudiated,  and  then  completely  disregarded  by  the 
customer.27  The  customer  may  therefore,  at  any  time,  after 
prompt  repudiation  require  the  broker  to  buy  in  the  short  stock, 
and  sue  for  the  difference  between  the  price  at  which  the  stock 
could  have  been  bought  upon  such  order  and  the  price  at  which 
the  unauthorized  purchase  was  made.28  No  question  of  reason- 
able time  is  involved,  provided  the  wrongful  purchase  has  been 
promptly  repudiated.  The  unauthorized  purchase  is  held  not  to 
affect  the  customer  who  is  short,  any  more  than  it  would 
affect  a  customer  who  had  no  position  in  the  market.  The  same 
conclusion  is  reached  in  transactions  for  the  future  delivery  of 
commodities.29  This  rule  has  none  of  the  defects  of  the  old  con- 
version rule,  because  the  customer  must  manifestly  maintain  his 
margin  in  order  to  be  in  a  position  to  compel  the  broker  to  execute 
his  purchase  order.  Nor  does  it  penalize  the  broker  by  allowing 
to  the  customer  damages  based  on  the  almost  miraculous  fore- 
sight of  picking  the  most  favorable  price.  On  the  other  hand, 
this  rule  requires  the  customer  to  continue  dealing  with  a  broker 
with  whom  he  is  already  in  dispute,  and  prevents  the  broker  from 
requiring  additional  margins  in  case  of  a  temporary  advance  in 
the  market,  so  as  to  remain  consistent  with  his  claim  that  the  cus- 
tomer is  out  of  the  market. 

It  is  apparent  that  in  the  case  of  the  covering  of  short  sales 
the  courts  have  applied  a  theory  entirely  different  from  that  ap- 
plied in  the  case  of  sales  of  long  stock.  There  would  seem  to  be 
no  reason  why  the  same  rule  should  not  be  applied  to  both  situa- 
tions.    Certainly,  if  an  unauthorized  purchase  can  be  disregarded 


"White  v.  Smith  (1874)  54  N.  Y.  522;  Rogers  v.  Wiley  (1892)  131 
N.  Y.  527,  30  N.  E.  582;  Barber  v.  Ellingwood,  No.  1,  (1909)  135  App. 
Div.   549,  120  N.  Y.  Supp.  947. 

28  White  v.  Smith,  supra,  footnote  27. 

29  Campbell  v.  Wright  (1890)  118  N.  Y.  594,  23  N.  E.  914. 
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by  the  customer,  an  unauthorized  sale  can  be  also.  That  the  sale 
was  made  against  a  previous  purchase  should  make  no  difference. 
The  customer  could  act  as  if  the  original  stock  were  still  held  by 
the  broker  and  either  order  it  sold  or  demand  its  delivery,  and 
thus  altogether  eliminate  the  question  of  reasonable  time.  That 
a  refusal  by  the  broker  to  deliver  upon  demand  by  the  customer 
and  the  tender  of  carrying  charges  stock  once  wrongfully  sold 
constituted  a  second  conversion  has  indeed  been  held,  although 
there  the  demand  was  in  fact  within  a  reasonable  time  after  dis- 
covery of  the  first  conversion.30 

It  is  clear,  however,  that  the  courts  have  not  adopted  this  rule 

in  the  case  of  sales,  because  they  felt  that  it  would  permit  the 
customer  to  carry  the  stock  through  various  fluctuations  while  the 
broker  was  prevented  from  claiming  margin  because  of  his  con- 
tention that  the  customer  was  out  of  the  market.  In  other  words, 
it  was  realized  that  if  the  market  declined  the  customer  would 
hold  the  broker  to  the  sale  price,  and  if  it  advanced,  would  give 
a  new  order  at  the  higher  price  or  demand  the  stock  and  claim 
damages  accordingly. 

But  does  not  this  very  vice  affect  the  existing  rule  covering  a 
broker's  unauthorized  purchases  against  his  customer's  short 
sales?  If  the  market  goes  down  after  the  improper  purchase  the 
customer  is  entitled  to,  and  invariably  will  claim  damages;  while 
if  it  goes  up  he  will  ratify  and  claim  the  benefit  of  the  original 
purchase. 

There  seems  to  be  no  good  reason  why  the  conversion  rule 
should  not  be  generally  applied.  In  both  cases  the  customer  is 
speculating.  If  by  a  wrongful  sale  he  is  deprived  of  his  oppor- 
tunity to  hold  stock  for  an  advance,  he  is  equally  by  a  wrongful 
purchase  deprived  of  his  opportunity  to  wait  for  a  decline  before 
covering  his  short  sale.  If  in  the  one  case  it  has  been  held 
equitable  that  he  should  decide  within  a  reasonable  time  whether 
or  not  to  continue  the  speculation,  it  is  also  equitable  that  he 
should  similarly  so  decide  in  the  other.  So,  if  his  damages  in  the 
first  case  are  limited  by  the  amount  he  would  have  to  pay  to  re- 
place the  stock  wrongfully  sold,  equally  should  they  in  the  second 
case  be  limited  by  the  price  at  which  he  resells  the  stock  wrong- 
fully bought  in.  The  reasoning  of  the  court  in  Baker  v.  Drake91 
applies  just  as  well  to  the  case  of  wrongful  purchase. 

30  Supra,  footnote  13. 

31  Supra,  footnote  5. 
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To  the  ordinary  speculator  or  broker  it  makes  no  difference 
which  side  of  the  market  the  initial  trade  is  on.  This  is  espe- 
cially true  of  trading  in  future,  as  in  such  transaction  there  is  no 
delivering  or  borrowing,  no  interest  or  dividends,  and  short  sell- 
ing and  long  buying  are  in  every  step  and  book  entry  identical. 
It  would,  therefore,  appear  that  there  is  no  warrant,  either  in 
theory  or  because  of  business  practice,  why  the  law  should  differ- 
entiate the  two  kinds  of  trades,  impose  different  duties  upon  the 
parties  and  apply  different  rules  of  damage. 

The  courts  should  require  that  a  customer  dissatisfied  either 
with  a  wrongful  sale  or  a  wrongful  purchase  against  previous 
commitments  on  the  opposite  side  of  the  market,  repudiate 
promptly,  and  that  within  a  reasonable  time  he  either  repurchase 
or  resell  so  as  to  put  himself  back  in  his  original  position ;  or  if 
he  does  not  care  to  do  so,  that  he  be  limited  in  his  damages  to  the 
difference  between  the  unauthorized  trade  and  the  price  at  which 
the  replacing  trade  could  have  been  made. 

3.    Failure  to  Execute  Orders 

If  a  broker  accepts  an  order  from  a  customer  which  could  have 
been  executed  by  the  exercise  of  reasonable  care  the  broker  will 
be  liable  for  his  failure  to  fill  the  order.32  It  is  not  within  the 
purpose  of  this  article  to  consider  the  circumstances  under  which 
such  liability  arises.  But  it  is  proposed  to  consider  what  rule  of 
damages  is  applicable  where  liability  has  been  established. 

The  courts  of  New  York  seem  to  have  applied  to  this  class  of 
cases  the  same  rule  applied  to  wrongful  covering  of  short  sales. 
They  seem  to  have  reached  this  result  by  a  process  of  reverse  rea- 
soning. In  other  words,  just  as  they  held  that  the  initial  wrong- 
ful purchase  might  be  disregarded  and  damages  claimed  on  the 
basis  of  a  subsequent  order  and  purchase,  so  here  it  has  been  held 
that  a  subsequent  sale  or  purchase  might  be  disregarded  and  dam- 
ages claimed  on  the  basis  of  the  original  unexecuted  order.  In 
Allen  v.  McConihe33  it  was  held  that  the  customer  upon  objecting 
to  the  non-execution  of  his  order  to  sell  had  in  effect  abandoned 
the  stock  to  the  broker,  although  he  had  not  so  stated,  and  was 
therefore  entitled  to  the  value  of  the  stock  at  the  price  it  should 
have  been  sold  at,  less  any  credit  later  given  him  by  the  broker 
upon  the  actual  sale  of  the  stock.    The  case  seems,  however,  to 

**  Supra,  footnote  1,  at  p.  239. 

33  (1891)  124  N.  Y.  342,  26  N.  E.  812 
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have  been  decided  on  the  ground  that  the  customer  did  not  have 
legal  title  in  the  stock,  and  therefore  could  not  have  sold  it  except 
by  taking  it  up  from  the  brokers.34  The  court  overruled  the  sug- 
gestion that  the  customer  give  a  second  order  to  sell  so  as  to  limit 
his  damages,  on  the  ground  that  such  direction  might  be  deemed 
a  waiver.  But  it  has  never  been  held  than  an  order  to  repur- 
chase stock  wrongfully  sold  constituted  a  waiver. 

In  Policastro  v.  Sprague35  the  customer  in  fact  gave  a  second 
order  which  was  held  not  to  constitute  a  waiver  of  the  broker's 
failure  to  execute  the  first  order.  In  this  case,  in  spite  of  the 
fact  that  the  jury  found  that  the  stock  could  have  been  sold 
within  a  reasonable  time  after  the  customer  learned  that  his  order 
had  not  been  filled,  at  the  price  named  by  him  in  that  order,  recov- 
ery was  had  of  the  difference  between  the  price  of  the  original 
order  and  the  amount  realized  upon  the  execution  of  the  second 
order.  The  court  apparently  based  its  decision  upon  the  cus- 
tomer's contention  that  there  was  no  way  in  which  he  could  sell 
the  stock,  and  ignoring  the  fact  that  the  customer  could,  after 
learning  of  the  broker's  default,  have  sold  the  stock  at  the  orig- 
inal price  in  just  the  same  way  as  he  subsequently  sold  it  at  a 
lower  price. 

Here  again  the  rule  adopted  by  the  court  permits  the  cus- 
tomer to  speculate  at  the  broker's  expense.  If  the  market  goes  up 
the  customer  will  be  glad  to  forgive  the  non-execution  and  take 
advantage  of  the  more  favorable  market.  On  the  other  hand,  if 
the  market  goes  down  he  can  sit  still  and  make  the  broker  pay 
the  loss.  The  broker  cannot  protect  himself  without  admitting 
that  he  has  made  a  mistake. 

It  would  be  perfectly  simple  to  require  the  customer  to  take 
a  definite  position  within  a  reasonable  time  after  discovering  the 
non-execution.  He  should  be  required  either  to  order  a  resale  if 
he  desired  to  terminate  the  speculation,  or  if  he  did  not,  he  should 
not  be  permitted  to  continue  the  speculation  at  the  broker's  ex- 
pense, but  should  be  limited  in  his  damages  to  the  difference 
between  the  price  of  the  unexecuted  order  and  the  lowest  price 
reached  by  the  stock  within  the  reasonable  period. 

4.    Conclusion 
It  thus  appears  that  two  divergent  rules  have  been  developed. 

3*  Supra,  footnote  33,  at  p.  348. 

"  (1916)  175  App.  Div.  417,  161  N.  Y.  Supp.  912. 
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In  the  case  of  wrongful  sales  the  customer  is  limited  in  his  dam- 
ages by  the  highest  price  the  stock  or  commodity  reaches  during 
reasonable  period  after  discovery  of  the  wrongful  sale,  so  that  if 
during  this  period  the  price  is  lower  than  that  of  the  sale  no  dam- 
ages are  obtainable.  In  the  case  of  wrongful  purchases  or  fail- 
ures to  execute  orders,  either  of  sale  or  of  purchase,  the  cus- 
tomer is  bound  by  no  limitation  of  time.  In  the  case  of  wrong- 
ful purchase  he  may  recover  the  difference  between  the  price  at 
which  the  wrongful  purchase  was  made  and  the  price  of  his  order 
subsequently  given.  In  the  case  of  non-execution  he  is  entitled 
to  the  price  at  which  the  order  should  have  been  executed,  sub- 
ject to  any  saving  made  by  reason  of  a  later  execution.  In  both 
of  these  last  cases  the  customer  is  in  a  position  where  he  can 
speculate  at  the  broker's  expense.  In  both  of  them  the  rule  ap- 
plied to  wrongful  sales  could  easily  be  applied.  No  objection  can 
be  taken  to  the  application  of  this  rule  to  all  the  cases  which  may 
arise,  either  of  wrongful  execution  or  wrongful  non-execution  of 
orders.  If  this  were  done  there  would  be  a  single  rule  applicable 
to  all  speculative  transactions.  The  customer  would  always  be 
required  to  repudiate  promptly  the  broker's  wrong,  whether  of 
commission  or  omission,  and  would  within  a  reasonable  time  after 
discovery  be  required  to  place  himself  in  the  position  he  originally 
desired  to  be  in,  either  by  repurchasing,  reselling  or  giving  new 
orders  to  sell  or  to  buy.  If  he  did  not  give  the  new  orders  he 
would  be  limited  in  his  damages  by  the  extreme  price  reached  dur- 
ing the  reasonable  period.  In  this  way  both  broker  and  customer 
would  be  protected  and  harmony  brought  into  the  law. 

Osmond  K.  Fraenkel 
New  York  City 
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NOVEMBER,  NINETEEN  HUNDRED  AND  NINETEEN 


The  Law  School. — The  166th  academic  year  of  the  University, 
and  the  first  since  the  cessation  of  hostilities  in  the  World  War, 
opened  in  September  with  the  Law  School  re-established  on  a  normal 
basis.  All  members  of  the  faculty,  with  the  exception  of  Professor 
Parkinson,  have  returned  to  the  School  and  are  giving  the  courses 
regularly  assigned  to  them.  Professor  Parkinson,  who  is  serving  as 
official  Legislative  Draftsman  for  the  United  States  Senate,  is  ex- 
pected to  retm  to  his  professorial  duties  at  mid-year. 
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Professor  Walter  Wheeler  Cook,  lately  professor  of  law  at  Yale 
University  and  formerly  of  Chicago  University,  was  appointed  to  the 
faculty  of  law  at  the  May  meeting  of  the  Trustees,  and  has  assumed 
his  duties  in  Columbia  Law  School.  He  will  give  the  courses  in 
Common  Law  Pleading,  Equity  I,  Equity  III  and  Conflict  of  Laws. 

Although  the  registration  in  the  school  for  the  year  is  not  yet 
complete,  the  registration  at  the  opening  of  school  was  as  follows: 

First   Year 270 

Second  Year 86 

Third  Year 79 

Candidate  for  LL.M 2 

Non-matriculants    36 

Total 473 

This  total  includes  representatives  of  98  colleges  and  universi- 
ties. It  is  about  43  in  excess  of  the  total  registration  on  the  corre- 
sponding registration  day  for  the  academic  year  1916-17,  the  last 
registration  before  our  participation  in  the  war.  About  seventy- 
five  of  the  men  registered  in  the  first-year  class,  while  technically 
first-year  students,  were  registered  in  the  school  in  the  Spring  term 
of  the  academic  year  1918-19  and  will  have  completed  a  full  year  of 
law  study  by  the  middle  of  the  present  academic  year. 


NOTES 


An  Extension  of  the  Doctrine  op  De  Facto  Corporations. — 
Although  the  doctrine  of  de  facto  corporations  is  firmly  established  in 
this  country,  the  rules  governing  its  application  are  by  no  means  free 
from  doubt.  Clearly  such  a  doctrine  is  not  strictly  reconcilable  with 
the  law  as  laid  down  in  legislative  fiat  and  apparently  has  never  been 
accepted  in  England.1  In  this  country,  however,  the  de  facto  corpo- 
ration has  been  recognized  as  a  legal  organization  with  a  standing 
against  all  the  world  except  the  state.2  Various  theories  have  been 
raised  in  its  defense,  but  the  basis  of  its  existence  may  be  safely 
ascribed  to  a  belief  that  it  is  in  the  interests  of  modern  business 
mechanism,  that  substantial  efforts  to  achieve  corporate  franchise 
should  be  awarded  at  least  a  qualified  legality,  both  in  behalf  of  third 
persons  dealing  with  such  a  corporation,  and  the  corporation  itself.3 
But  in  order  to  avail  itself  of  such  privileges,  certain  requisites  must 
have  been  complied  with,  namely,  there  must  have  been  an  existing 
law  under  which  a  corporation  might  have  been  formed,  a  colorable 
attempt  in  good  faith  to  comply  with  that  law,  and  a  subsequent  user 
by  the  corporation.*  And  it  would  seem,  there  is  no  greater  diffi- 
culty in  the  continuance  of  a  corporation  de  facto  after  its  de  jure 
existence  has  ceased  than  in  the  existence  of  such  corporation  as  de 
facto  from  its  inception,5  unless  the  termination  of  the  de  jure  status 
has  been  effected  by  positive  affirmative  action  of  the  state.6  Thus 
where  a  corporation's  charter  expires,  unless  the  legislature  has  ex- 
pressly declared  the  corporation  terminated,7  if  the  necessary  ele- 

1  Machen,  Modern  Law  of  Corporations,  241. 

*  "A  de  facto  corporation  is  a  reality.  It  has  an  actual  and  substantial 
legal  existence."  Society  Perun  v.  Cleveland  (1885)  43  Ohio  481,  490,  3 
N.  E.  357. 

"  20  Harvard  Law  Rev.  456,  469. 

*  Von  Lengerke  v.  City  of  New  York  (1912)  150  App.  Div.  98,  134  N. 
Y.  Supp.  832;  Finnegan  v.  Noerenberg  (1893)  52  Minn.  239,  53  N.  W. 
1150,  criticizing  the  requisites  as  defined  in  Methodist  Episcopal  Union 
Church  v.  Pickett  (1859)  19  N.  Y.  482. 

»  Wilson  v.  Brown  (1919)  107  Misc.  173,  175  N.  Y.  Supp.  688;  Bush- 
nell  v.  Consolidated  Ice-Machine  Co.  (1891)  138  111.  67,  27  N.  E.  596. 

6Newhall  v.  Western  Zinc  Mining  Co.  (1912)  164  Cal.  380,  128  Pac. 
1040. 

T  The  word  forfeiture  has  been  loosely  applied  to  include  mere  causes 
of  forfeiture,  whereas  a  forfeiture  is  the  actual  loss  of  the  charter.  At 
common  law,  the  existence  of  a  de  facto  corporation  could  not  be  dis- 
puted except  in  a  direct  judicial  determination.  Eaton  v.  Aspinwall  (1859) 
19  N.  Y.,  119;  Oroville  &  V.  R.  R.  v.  Plumas  County  (1869)  37  Cal.  354; 
Elizabethtown  Gas  Light  Co.  v.  Green  (1889)  46  N.  J.  Eq.  118,  18  Atl. 
844.  Nor  could  a  cause  of  forfeiture  terminate  corporate  life  until  there 
had  been  such  a  judicial  proceeding,  Heard  v.  Talbot  (1856)  73  Mass., 
113;  and  the  common  law  in  this  respect  has  been  codified.  Rippstein  v. 
Haynes  Medina  Valley  Ry.  (Tex.  1905)  85  S.  W.  314.  Where,  however, 
the  legislature  in  the  strongest  language  provides  for  a   forfeiture  ipso 
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merits  are  present,  there  is  strong  authority  for  treating  such  a  cor- 
poration, if  it  continues  to  do  business,  as  de  facto.* 

It  follows  that  the  matter  of  forfeiture  is  clearly  distinct  from 
the  mere  expiration  of  the  corporate  charter.  The  duration  of  a  cor- 
poration is  a  part  of  the  mass  of  regulations  prescribed  by  the  leg- 
islature, to  regulate  the  conduct  of  corporations  to  be  formed  subse- 
quently. But  for  the  existence  of  the  doctrine  of  corporations  de 
facto,  violations  of  such  conditions  of  corporate  existence  might  well 
be  held  to  end  corporate  rights  and  franchises.  But  the  effect  of  the 
doctrine  is  merely  to  lay  an  offending  corporation  open  to  the  attack 
of  the  state.9 


facto  after  mis-user  or  non-user,  such  a  cause  of  forfeiture  will  amount 
to  an  actual  forfeiture  itself,  Brooklyn  Steam  Transit  Co.  v.  City  of 
Brooklyn  (1879)  78  N.  Y.  524;  Matter  of  Brooklyn,  Winfield  &  Newton 
Ry.  (1878)  72  N.  Y.  245;  but  such  cases  of  forfeiture  ipso  facto  seem  to 
be  confined  to  cases  where  a  public  utility  asserts  some  right  requiring  of 
it  a  de  jure  status ;  Brooklyn  Steam  Transit  Co.  v.  City  of  Brooklyn, 
supra;  Matter  of  Brooklyn,  Winfield  &  Newton  Ry.,  supra;  and  even  here, 
only  the  most  unqualified  language  will  be  construed  to  work  a  forfeiture. 
Smith  v.  N.  Y.  &  L.  I.  Bridge  Co.  (1896)  148  N.  Y.  540,  42  N.  E  1088; 
Utah,  N.  &  C  R.  R.  v.  Utah  &  C.  Ry.  (C.  C.  1901)  110  Fed.  879, 
Furthermore,  the  legislature  may  authorize  some  executive  act,  such  as 
a  proclamation  by  the  Governor,  to  take  the  place  of  a  judicial  proceed- 
ing, and  then  such  an  act  is  competent  to  terminate  all  corporate  privi- 
leges. Kaiser  Land  &  Fruit  Co.  v.  Curry  (1909)  155  Cal.  638,  103  Pac, 
341;  Lewis  v.  Curry  (1909)  156  Cal.,  93,  103  Pac.  493;  Lewis  v.  Miller  & 
Lux  (1909)  156  Cal.  101,  103  Pac.  496.  But  where  the  statute  provides  for 
such  an  executive  act  after  failure  by  the  corporation  to  pay  its  license  tax, 
P.  L.  Cal.  (1905)  c.  386,  amended  P.  L.  Cal.  (1907)  c.  347,  403;  now  super- 
seded by  P.  L.  Cal.  (1917)  c.  215,  the  failure  by  itself,  without  executive 
act,  will  not  end  the  life  of  the  corporation.  Alaska  Salmon  Co.  v.  Stand- 
ard Box  Co.  (1910)  158  Cal.  567,  112  Pac.  454.  Cf.  State  v.  Howell  (1912) 
67  Wash.  377,  121  Pac.  861,  where  the  statute  was  interpreted  as  not  au- 
thorizing a  forfeiture  by  an  executive  act.     Rem.  1915  Code,  Sec.  3715. 

8  Wilson  v.  Brown,  supra,  footnote  1.  Here  whereas  the  charter  lim- 
ited the  company  to  twenty  years  existence,  it  did  business  beyond  that 
period,  but  in  view  of  the  fact  that  the  general  law  permitted  corporations 
to  continue  for  fifty  years,  de  facto  existence  was  recognized.  But  see 
Sturges  v.  Vanderbilt  (1878)  73  N.  Y.  384.  See  Arlington  Hotel  Co.  v. 
Rector  (1916)  124  Ark.  90,  186  S.  W.  6Z2,  where  the  general  law  put  no 
limit  on  the  duration  of  corporate  privileges.  But  where  the  general  law 
named  a  twenty  year  limit  when  no  other  was  placed  in  the  charter,  there 
can  be  no  de  facto  existence  thereafter.  Bradley  v.  Reppell  (1896)  133 
Mo.  545,  32  S.  W.  645;  cf.  St.  Louis  Gas  Light  Co.  v.  St.  Louis  (1881)  11 
Mo.  App.  55;  affirmed  (1884)  84  Mo.  202;  Krutz  v.  Paola  Town  Co. 
(1878)  20  Kan.  397.  Where  a  statute  permitted  corporations  to  continue 
beyond  their  chartered  limitation  to  wind  up  their  affairs,  a  corporation 
which  went  on  doing  new  business  was  held  to  be  a  de  facto  organization. 
Miller  v.  Newburg  Orrel  Coal  Co.  (1888)  31  W.  Va.  836,  8  S.  E  600; 
contra,  Ewald  Iron  Co.  v.  Commonwealth  (1910)  140  Ky.  692,  131  S.  W. 
774.  But  where  the  time  for  bringing  suits  has  expired,  the  corporation 
is  neither  de  jure  nor  de  facto.  Shore  Line  R.  R.  v.  Maine  Cent.  R.  R. 
(1899)  92  Me.  476,  43  Atl.  113. 

9  Eaton  v.  Aspinwall,  supra,  footnote  7 ;  Oroville  &  V.  R.  R.  v.  Green, 
supra,  footnote  7 ;  Elizabethtown  Gas  Light  Co.  v.  Green,  supra,  footnote  7. 
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On  the  other  hand,  a  forfeiture,  properly  speaking,  is  a  procedure 
authorized  by  the  legislature  to  take  advantage  of  that  class  of  viola- 
tions, which  by  themselves,  merely  render  a  corporation  de  facto  as 
opposed  to  de  jure.  It  is  the  actual  attack  against  a  de  facto  corpo- 
ration, and  to  question  its  finality  would  be  tantamount  to  question- 
ing the  ability  of  the  state  to  put  an  end  to  a  de  facto  corporation  at 
all.  Under  such  a  construction,  a  de  facto  corporation  would  enjoy 
an  immunity  wholly  comparable  to  that  of  the  de  jure  corporation 
itself. 

The  distinction  between  the  corporation  which  owes  its  legal 
standing  to  the  non-interference  of  the  state  and  the  corporation 
which  has  been  outlawed  by  the  affirmative  action  of  the  sovereign 
power  seems  to  have  been  lost  sight  of  in  the  recent  case  of  Held  v. 
Crosthwaite  et  al.  (C.  C.  A.  2nd  Dist.  1919)  61  K  Y.  L.  J.  1671.  The 
defendants  lost  their  corporate  franchise  by  a  proclamation  of  the 
governor  after  two  years'  failure  to  pay  taxes  pursuant  to  statute,10 
but  in  ignorance  of  this,  continued  business  as  a  corporation.  Sub- 
sequently the  taxes  having  been  paid,  the  defendants  were  reinstated 
as  a  corporation.  In  a  suit  against  the  defendants  as  individuals, 
on  a  cause  of  action  arising  after  the  revocation  of  their  charter,  but 
before  reinstatement,  the  court  held  that  between  the  time  of  the 
forfeiture  and  the  reinstatement  there  was  at  least  a  de  facto  corpo- 
ration and  defendants  were  not  individually  liable. 

10  N.  J.  Comp.  Stat.  (1910)  pp.  5293-4-5,  par.  512-515,  518;  amended 
Supp.  N.  J.  Comp.  Stat.  (1911-1915)  p.  1534,  par.  133: 

Sec.  1.    If  any  corporation  created  under  any  act  of  this  state  shall  for 
two  consecutive  years  neglect  or  refuse  to  pay  the  state  any  tax     . 
assessed  against  it     .     .     .     the  charter  of  such  corporation  shall  be  de- 
clared void  as  in  section  two    .     .     .     unless  the  governor  shall,  for  good 
cause  shown  to  him  give  further  time  for  the  payment  of  such  tax.    .    .    . 

Sec.  2.     .     .     .the  comptroller  shall  report  to  the  governor  a  list  of  all 
corporations  which  for  two  years  next  preceding  such  report  have  failed 
.     to  pay  taxes  assessed  against  them  .     .     and  the  governor 

shall  forthwith  issue  his  proclamation  declaring     .  .     that  the  char- 

ters of  these  corporations  are  repealed,  and  all  powers  conferred  by  law 
upon  such  corporations  shall  thereafter  be  deemed  inoperative  and  void. 

Sec.  3.  The  proclamation  of  the  governor  shall  be  filed  in  the  office  of 
the  secretary  of  state. 

Sec.  4.  Any  person  or  persons  who  shall  exercise  or  attempt  to  exer- 
cise any  powers  under  the  charter  of  any  such  corporation  after  the  issu- 
ing of  such  proclamation,  shall  be  deemed  guilty  of  a  misdemeanor  and 
shall  be  punished     .     .     . 

Sec.  7.    If  the  charter  of  any  corporation     .     .  shall     .     .     .     be- 

come inoperative  or  void  by  proclamation  of  the  governor  .      .     for 

non-payment  of  taxes,  the  governor,  by  and  with  the  advice  of  the  attor- 
ney-general, may  upon  payment  by  said  corporation  to  the  secretary  of 
state  of  such  sum  in  lieu  of  taxes  and  penalties  as  to  them  may  seem 
reasonable,  but  in  no  case  to  be  less  than  the  fees  required  as  upon  the 
filing  of  the  original  certificate  of  corporation,  permit  such  corporation  to 
be  reinstated  and  entitled  to  all  its  franchises  and  privileges,  and  upon 
such  payment  as  aforesaid  the  secretary  of  state  shall  issue  his  certificate 
entitling  such  corporation  to  continue  its  said  business  and  its  said  fran- 
chises * 

C/.'p.*L.'Cal.  (1905)  c.  386. 
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It  would  seem  clear  that  a  corporation  whose  charter  has  been 
revoked  by  affirmative  act  has  ceased  to  exist,  whether  dissolution  be 
by  judicial  decree  or  statutory  forfeiture.11  Apart  from  the  reinstate- 
ment, the  instant  corporation  ceased  to  exist  by  reason  of  the  Gov- 
ernor's revoking  its  charter.  How  a  corporation  thus  extinguished 
could  come  to  life  again,  seems  hard  to  conceive.  The  fact  that  the 
defendants  acted  in  good  faith  can  make  no  difference  in  view  of  the 
unqualified  language  of  the  statute.12  And  this  view  is  further 
strengthened  by  the  provision  making  continued  use  of  a  franchise 
after  its  revocation,  a  criminal  offense,  irrespective  of  any  knowledge 
or  intent.13  Nor  can  any  authority  be  found  for  the  proposition  sug- 
gested by  the  court  that  the  reinstating  proclamation  related  back  as 
from  the  time  of  the  forfeiture.1*  The  doctrine  of  relation  back  is  at 
best  a  fiction  and  should  not  be  favored. 

The  court  further  suggests  that  unless  it  held  that  the  forfeiture 
was  like  a  mere  suspension  of  the  right  to  do  business,  and  that  the 
reinstatement  related  back  to  the  time  of  suspension,  such  reinstate- 
ment would  necessarily  be  invalid  as  a  delegation  of  the  legislative 

11  Newhall  v.  Western  Zinc  Mining  Co.,  supra,  footnote  6. 

12  Sec.  3  of  the  New  Jersey  statute,  supra,  footnote  10,  merely  pro- 
vides that  the  Governor's  proclamation  be  filed  with  the  Secretary  of 
State.  In  its  original  form,  P.  L.  1905,  508,  this  section  provided  that  the 
proclamation  be  "published  in  such  newspapers  and  for  such  length  of 
time  as  the  governor  shall  designate."  But  as  later  amended,  P.  L.  1914 
c.  14,  this  provision  was  stricken  out  so  that  today  there  is  no  provision  as 
to  notification  of  the  corporation. 

13  See  Sec.  4  of  the  New  Jersey  Statute,  supra,  footnote  10. 

14  An  attempted  exercise  of  corporate  powers  between  the  expiration 
of  a  charter  and  its  renewal  was  held  void,  the  court  not  discussing  the 
possibility  of  the  renewed  charter  relating  back  to  the  time  of  expiration. 
United  Brothers  v.  Williams  (1906)  126  Ga.  19,  54  S.  E.  907.  Nor  is  the 
theory  of  relation  back  allowed  to  permit  a  corporation  to  ratify  a  con- 
tract made  by  an  agent  in  its  name  before  it  was  incorporated.  Bradley 
Fertilizer  Co.  y.  South  Pub.  Co.  (N.  Y.  1892)  17  N.  Y.  Supp.  587.  Where 
a  charter  expired  in  1839  and  was  renewed  in  1846,  a  corporation  which 
by  statute  was  entitled  to  benefit  from  any  escheat,  was  permitted  to 
claim  realty  which  escheated  in  1842  upon  the  renewal  of  its  corporate 
life,  but  quite  apart  from  any  theory  of  de  facto  existence  between  1839 
and  1846.  Brown  v.  Chesterville  Academy  Society  (S.  C.  1851)  3  Rich. 
362.  However,  where  a  corporation  filed  a  petition  for  renewal  before 
the  expiration  of  its  charter,  and  through  no  fault  of  its  own,  the  re- 
newal was  not  made  for  two  years,  the  new  charter  was  held  to  relate 
back  to  the  date  of  filing.  St.  Philip's  Church  v.  Zion  Presbyterian  Church 
(1885)  23  S.  C.  297.  Although  there  are  no  cases  suggesting  such  a  doc- 
trine as  the  court  applied  in  the  principal  case,  the  wording  of  the  revised 
California  statute  is  suggestive.  Originally  it  had  been  practically  iden- 
tical with  the  New  Jersey  statute  udder  consideration,  but  was  later 
amended  to  the  effect  that  "the  revivor  of  a  corporation  .  .  .  shall 
be  without  prejudice  to  any  action  or  proceeding,  defense  or  right  which 
has  occurred  by  reason  of  any  forfeiture."  P.  L.  1917  c.  215,  sec.  14. 
Such  wording  is  significant  for  it  may  be  contended  that  the  legislature 
thought  that  but  for  such  a  provision,  there' would  be  a  deprivation  of 
rights  which  had  accrued  in  the  interim  by  application  of  the  fiction  of 
relation  back,  a  thing  they  specifically  sought  to  avoid. 
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power  of  granting  charters.  For  if  the  old  charter  had  been  re- 
voked, contends  the  court,  the  reinstatement  amounts  to  the  grant 
of  a  new  charter  by  an  executive  officer.  But  it  would  seem  that  as 
the  legislature  has  precisely  defined  under  what  circumstances  the 
Governor  may  reinstate  the  corporation,  such  circumscribed  power  is 
no  more  than  ministerial.15  When  ministerial  acts  are  to  be  per- 
formed, their  delegation  is  not  unconstitutional.16  And  in  this  case 
where  the  Governor  was  authorized  to  reinstate  a  corporation  on 
payment  of  a  reasonable  sum,  in  no  case  less  than  the  amount  of  the 
fee  required  upon  the  filing  of  the  original  certificate  of  incorpora- 
tion, the  legislature  has  merely  given  the  Governor  executive  func- 
tions. 

It  might  seem  that,  having  recognized  the  anomalous  doctrine  of 
de  facto  corporations,  there  would  be  no  reason  for  not  extending  its 
effect  to  the  present  situation.  It  is  true,  it  plays  a  large  part  in 
modern  business  operations,  but  the  doctrine  of  de  facto  corporations 
is  a  dangerous  one  and  must  be  guarded  carefully.  For,  unre- 
strained, it  might  easily  reach  a  point  where  as  a  practical  matter, 
decrees  of  corporate  dissolution  would  be  impotent. 

The  Meaning  of  Interstate  Commerce  in  the  Federal  Employ- 
ers' Liability  Act. — The  Federal  Employers'  Liability  Act  of  19061 
was  declared  unconstitutional2  for  the  reason  that  it  applied  to  em- 
ployees of  interstate  carriers,  whether  those  employees  were  employed 
in  interstate  or  intrastate  commerce.  The  present  Act  of  1908,3  how- 
ever, providing  that  "every  common  carrier  by  railroad  while,  en- 
gaged in  commerce  between  any  of  the  States  or  Territories  . 
shall  be  liable  in  damages  to  any  persons  suffering  injury  while  em- 
ployed by  such  carrier  in  such  commerce",  has  obviated  that  diffi- 
culty.4 Plainly,  by  the  terms  of  the  statute,  a  right  to  recovery 
thereunder  arises  only  where  it  appears  that  at  the  time  of  the  in- 
jury, both  the  carrier  and  the  employee  were  engaged  in  interstate 
commerce.5     It  is  not  sufficient  that  the  employee  was  immediately 

16  Sec.  7  of  the  New  Jersey  Statute,  supra,  footnote  10. 

"Jackson  v.  Whiting  (1904)  84  Miss.  163,  36  So.  611;  Schaake  v. 
Dolley  (1911)  85  Kan.  598,  118  Pac.  80:  see  Smith  v.  Wortham  (Tex. 
1913)  157  S.  W.  740. 

i  34  Stat.  232. 

2  The  Employers'  Liability  Cases  (1908)  207  U.  S.  463,  28  Sup.  Ct.  141. 

3  35  Stat.  65,  Comp.  Stat.  §8657. 

*  Second  Employers'  Liability  Cases  (1912)  223  U.  S.  1,  32  Sup.  Ct.  169. 

6Pedersen  v.  D.  L.  &  W.  R.  R.  (1913)  229  U.  S.  146,  33  Sup.  Ct  648. 
".  .  .  from  the  very  nature  of  the  question,  his  employer,  at  the  mo- 
ment of  the  injury,  must  be  engaged  in  interstate  commerce,  not  gener- 
ally, but  in  the  specific  instance  and  in  that  identical  commerce  he  (em- 
ployee) must  be  injured  if  he  recovers  under  the  statute."  Thornton, 
The  Federal  Employers'  Liability  and  Safety  Appliance  Act,  §28.  "It 
is  true  that  the  act  is  applicable  to  carriers  only  'while  engaged'  in  inter- 
state commerce,  but  ...  if  the  employee  was  engaged  in  such  com- 
merce, so  was  the  road,  for  the  road  was  the  master,  and  the  servant's 
act  its  act."  Calasurdo  v.  Central  R.  R.  of  N.  J.  (C.  C.  1910)  180  Fed. 
832,  838. 
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previous  to  the  injury  so  engaged,6  or  that  his  duties  contemplated 
such  an  engagement  after  the  performance  of  the  service  in  the  course 
of  which  the  injury  occurred,7  although  the  requisite  employment  is 
established  by  proof  that  the  employee  was  on  the  premises  and  act- 
ing under  orders  preparatory  to  engaging  in  interstate  commerce, 
even  though  it  may  appear  that  he  was  not  yet  at  his  post.8  For  one 
to  be  engaged  in  interstate  commerce  by  railroad,  it  is  necessary  for 
him  to  show  that  his  work  in  some  way  is  connected  with  the  move- 
ment of  an  interstate  train.9  Just  how  close  this  relation  must  be, 
it  is  difficult  to  lay  down  with  any  precision.  All  that  can  be  done 
is  to  examine  and  classify  the  wealth  of  cases  which  have  arisen 
since  Congress  directed  its  attention  to  this  matter  and  to  endeavor 
to  fit  in  any  new  set  of  facts  with  one  group  or  the  other. 

Clearly  a  person  engaged  as  one  of  a  train  crew  in  moving  en- 
gine and  rolling  stock  from  one  state  to  another  is  engaged  in  inter- 
state commerce,10  although  the  cars  are  empty,11  are  taken  for  the 
purpose  of  being  repaired,12  or  are  merely  carrying  coal  and  water  to 
be  used  in  the  railroad's  own  engines.13  Similarly,  a  switchman,  en- 
gaged in  a  railroad  division  yard,  in  switching  interstate  cars  loaded 
with  freight  and  in  transit  from  one  state  to  another,  is  within  the 
Act.14  The  distributing  of  cars  from  an  interstate  train  and,  inci- 
dentally, clearing  the  track  for  another  interstate  train,  gives  the 
required  jurisdiction.15  Again,  an  employee  injured  while  engaged 
in  switching  an  interstate  car  marked  for  repair,  to  a  repair  track18 

e  Chicago,  Burlington  &  Q.  R.  R.  v.  Harrington  (1916)  241  U.  S.  177, 
36  Sup.  Ct.  517. 

Mil.  Central  R.  R.  v.  Behrens  (1914)  233  U.  S.  473,  34  Sup.  Ct.  646. 

sLamphere  v.  Oregon  R.  &  Nav.  Co.  (C  C.  A.  1912)  196  Fed.  336. 
See  N.  Y.  Central  R.  R.  v.  Carr  (1915)  238  U.  S.  260,  35  Sup.  Ct  780. 
But  where  the  employee  subject  to  be  employed  in  either  interstate  or  in- 
trastate commerce  as  directed  by  a  superior,  was  injured  while  in  quest 
of  orders  and  but  for  the  injury  would  have  received  orders  requiring 
him  immediately  to  make  up  an  interstate  train,  such  injury  was  not 
within  the  Act.  Erie  R.  R.  v.  Welch  (1916)  242  U.  S.  303,  37  Sup.  Ct. 
116. 

9  A  train  is  interstate  within  the  Act  if  it  includes  an  interstate  car. 
Niel  v.  Idaho  &  Washington  N.  R.  R.  (1912)  22  Idaho  74,  125  Pac.  331 
(semble).  A  car  is  interstate  if  it  contains  but  a  single  article  of  inter- 
state commerce,  although  it  does  not  go  outside  the  state,  Norfolk  & 
Western  R.  R.  v.  Pennsylvania  (1890)  136  U.  S.  114,  10  Sup.  Ct.  958; 
Thornton  op.  cit.  §38,  is  empty,  Malott  v.  Hood  (1903)  201  111.  202,  66 
N.  E.  247,  or  is  merely  being  delivered  to  make  up  a  train,  Mobile,  etc. 
R.  R.  v.  Blomberg  (1904)  141  Ala.  258,  37  So.  395. 

"  Chesapeake  &  Ohio  Ry.  v.  Proffitt  (1916)  241  U.  S.  422,  36  Sup.  Ct. 
620;  Southern  Ry.  v.  Gray  (1916)  241  U.  S.  333,  36  Sup.  Ct  558. 

"North  Carolina  R.  R.  v.  Zachary  (1914)  232  U.  S.  248,  34  Sup.  Ct 
305 

"Chicago,  Rock  Island  &  Pac.  Ry.  v.  Wright  (1916)  239  U.  S.  548, 
36  Sup.  Ct  185. 

"Barker  v.  Kansas  City  etc.  Ry.  (1913)  88  Kan.  767,  129  Pac.  1151. 

"Rich  v.  St  Louis  etc.  R.  R.  (1912)  166  Mo.  App.  379,  148  S.  W.  1011. 

"Seaboard  Air-Line  Ry.  v.  Koennecke  (1915)  239  U.  S.  352,  36  Sup. 
Ct  126. 

"  Delk  v.  St  Louis  etc.  R.  R.  (1911)  220  U.  S.  580,  31  Sup.  Ct.  617. 
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or  while  engaged  in  cutting  out  an  intrastate  car  from  a  mixed  train 
so  that  the  train  may  proceed  on  its  interstate  business,  can  recover 
under  the  federal  Act.17  It  is  also  now  well  established  that  the 
work  of  repairing  a  car  while  part  of  an  interstate  train  is  inter- 
state commerce.18  Such  repairing  may  be  done  on  the  completion  of 
the  interstate  run  in  order  to  get  the  cars  and  engine  ready  for  an- 
other run19  or  at  a  repair  shop  connected  with  an  interstate  track,20 
but  where  the  repairs  necessitate  the  withdrawal  of  the  car  or  engine 
for  a  substantial  period,  the  courts  consider  it  as  having  been  with- 
drawn from  interstate  commerce.21 

A  more  difficult  question  is  presented  when  we  consider  the  status 
of  employees  engaged  in  work  on  appliances  not  part  of  the  inter- 
state train  itself.  Though  once  questioned,  it  is  now  generally  rec- 
ognized that  employees  engaged  in  repairing  tracks,  road-beds  and 
bridges  used  in  both  interstate  and  intrastate  commerce,  can  re- 
cover under  the  federal  Act,22  if  at  the  time  of  the  injury  the  struc- 
tures had  already  become  instrumentalities  of  interstate  commerce.23 
Included  in  this  class  is  such  work  as  taking  up  or  laying  down 
rails,24  repairing  bridges,25  trestles,26  turn-tables27  and  switches;28 
ballasting  the  track;29  clearing  the  track  of  debris  from  wreck30  or 
snow;31  excavating  and  deepening  ditches  along  the  track  for  drain- 

17  N.  Y.  Central  R.  R.  v.  Carr  (1915)  supra,  footnote  8. 

"Walsh  v.  N.  Y.,  N.  H.  &  H.  R.  R.  (1912)  223  U.  S.  1,  32  Sup.  Ct. 
169. 

"Baltimore  &  Ohio  R   R.  v.  Darr  (C.  C.  A.  1913)  204  Fed.  751. 

20  Law  v.  111.  Cent.  R.  R.  (C.  C.  A.  1913)  208  Fed.  869. 

2i  Minneapolis  &  St.  Louis  R.  R.  v.  Winters  (1917)  242  U.  S.  353,  37 
Sup.  Ct.  170. 

22  N.  Y.  Central  R.  R.  v.  White  (1917)  243  U.  S.  188,  37  Sup.  Ct.  247. 
The  track  of  a  railroad  company  used  both  in  interstate  and  intrastate 
commerce  is  "while  essential  to  the  latter,  indispensable  to  the  former." 
See  Interstate  Commerce  Commission  v.  111.  Central  R.  R.  (1910)  215 
U.  S.  452,  30  Sup.  Ct.  185,  and  ".  .  .  where  the  employment  necessa- 
rily and  directly  contributes  to  the  more  extended  use  and  without  which 
interstate  traffic  could  not  be  carried  on  at  all,  no  reason  appears  for 
denying  the  power  over  the  one,  although  it  may  indirectly  contribute  to 
the  other."    Zikos  v.  Oregon  R.  R.  &  Nav.  Co.  (C.  C.  1910)  179  Fed.  893. 

23  Pedersen  v.  D.  L.  &  W.  R.  R.,  supra,  footnote  5.  Employees  en- 
gaged in  new  construction  are  not  within  the  Act,  although  the  structure, 
when  completed,  is  to  be  used  in  interstate  commerce.  Jackson  v.  Chi- 
cago M.  &  St.  P.  Ry.  (D.  C  1914)  210  Fed.  495;  Bravis  v.  Chicago  M. 
&  St.  P.  Ry.  (C.  C.  A.  1914)  217  Fed.  234. 

24  See  Cherpeski  v.  Great  Northern  Ry.  (1915)  128  Minn.  360,  150  N. 
W.  1091. 

«  Mcintosh  v.  St.  Louis  &  S.  F.  R.  R.  (1914)  182  Mo.  App.  288,  168 
S.  W.  821. 

2«  Louisville  &  Nashville  R.  R.  v.  Walker's  Adm'r.  (1915)  162  Ky. 
209,  172  S.  W.  517. 

27  Chesapeake  &  Ohio  Ry.  v.  Kornhoff  (1915)  167  Ky.  353,  180  S.  W. 
523. 

28  Calasurdo  v.  Central  R.  R.  of  N.  T-,  supra,  footnote  5. 

29  San  Petro,  Los  Angeles,  etc.  R.  R.  v.  Davide  (C.  C.  A  1914)  210 
Fed.  870. 

80  Denver  &  Rio  Grande  R.  R.  v.  Wilson  (Cal.  1917)  163  Pac.  857. 
"Hardwick  v.  Wabash  R.  R.  (1914)  181  Mo.  App.  156,  168  S.  W.  328. 
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age  purposes;32  painting  bridges33  and  repairing  of  telegraph  and 
telephone  lines  of  an  interstate  carrier.34 

In  two  recent  cases  the  United  States  Supreme  Court  was  again 
called  upon  to  pass  on  the  question.  In  Kinzell  v.  Chicago,  Mil- 
waukee and  St.  Paul  Ry.  (1919)  250  U.  S.  130,  39  Sup.  Ct.  412,  the 
court  held  that  a  workman  employed,  at  the  time  of  the  injury,  in 
clearing  the  track  of  an  interstate  railroad,  of  earth  accumulated 
by  the  construction  of  a  fill  to  take  the  place  of  a  trestle,  was  en- 
gaged in  interstate  commerce  and  allowed  to  maintain  an  action 
under  the  Federal  Statute.  In  the  other  case,  Philadelphia,  Balti- 
more and  Washington  R.  R.  v.  Smith  (1919)  250  U.  S.  101,  39  Sup. 
Ct.  396;  the  court  held  that  one  employed  as  a  mess  cook  and  camp 
cleaner  or  attendant  for  a  gang  of  bridge  carpenters  who  travelled 
along  the  road  to  repair  bridges  and  bridge  abutments  for  an  inter- 
state railroad,  could  recover  under  the  Federal  Act  for  an  injury 
sustained  while  cooking  a  meal  in  the  camp  car.  Both  cases  are 
undoubtedly  in  line  with  the  authorities  cited. 

It  is  contended,  however,  that  if  we  do  not  limit  the  classes  of 
employees  engaged  in  interstate  commerce  to  those  connected  with 
interstate  transportation  itself,  then  there  is  no  logical  reason  why 
every  servant  of  the  interstate  carrier  should  not  be  included.33  It 
is  nevertheless  apparent  that  Congress  intended  to  exert  its  author- 
ity over  the  subject  matter  to  the  fullest  extent  of  its  power.36  Nor 
does  it  follow  that  by  giving  the  Statute  a  broad  interpretation,  we 
must  conclude  that  every  employee  of  the  interstate  carrier  is  en- 
gaged in  commerce  between  the  states,  for  it  is  evident  that  still  a 
number  of  these  employees  are  so  remotely  and  indirectly  connected 
with  the  movement  of  interstate  transportation  that  they  do  not  fall 
within  the  reason  of  the  act  :37  nor  are  many  of  them  engaged  in  work 
of  a  hazardous  character  which,  although  not  mentioned  in  the  Act, 
seems  to  have  had  some  effect  in  the  decisions.38  After  all,  as  fre- 
quently happens,  it  would  seem  a  question  of  degree  and,  as  the 
Supreme  Court  has  aptly  pointed  out,  the  matter  must  be  viewed 
from  a  practical  standpoint  and  not  in  a  technical  legal  sense.89 

3*  Louisville  &  Nashville  R.  R.  v.  Blankenship  (Ala.  1917)  74  So.  960. 

»»  Louisville  &  Nashville  R.  R.  v.  Netherton  (1917)  175  Ky.  159,  193 
S.  W.  1035. 

•*CoaI  &  Coke  Ry.  v.  Deal  (C.  C.  A.  1916)  231  Fed.  604;  Southern 
Pac  Co.  v.  Industrial  Accident  Commission  (1916)  174  Cal.  19,  161  Pac. 
1143. 

35  See  the  dissenting  opinion  of  Lamar  J.,  in  Pedersen  v.  D.  L  &  W. 
R.  R.,  supra,  footnote  5,  at  p.  153. 

s«See  Lamphere  v.  Oregon  R.  R.  &  Nav.  Co.  (C.  C  1911)  193  Fed. 
248,  reversed  on  other  grounds  (C.  C.  A.  1912)  196  Fed.  336.  ".  .  . 
the  act  meant  to  include  everybody  whom  Congress  could  include."  Cal- 
asurdo  v.  Central  R.  R.  of  N.  J.,  supra,  footnote  5,  at  p.  837.  But  see 
Ruck  v.  Chicago  M.  &  St.  P.  Ry.  (1913)  153  Wis.  158,  164,  140  N.  W.  1074. 

"  See  Lamphere  v.  Oregon  R.  R.  &  Nav.  Co.,  supra,  footnote  36; 
Minneapolis  &  St.  Louis  R.  R.  v.  Winters,  supra,  footnote  21. 

as  Thornton  op.  cit.  §38. 

3»  Shanks  v.  D.  L.  &  W.  R.  R.  (1916)  239  U.  S.  556,  36  Sup.  Ct  188. 
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Thus,  the  courts  have  refused  to  hold  as  within  the  Act,  employees 
engaged  in  repairing  or  reconstructing  stations,  roundhouses,  ma- 
chine shops  and  similar  structures40  or  repairing  engines  and  cars 
therein.41  Employees  engaged  in  such  duties  as  are  generally  per- 
formed by  watchmen,  detectives  and  police  officers  in  protecting  and 
guarding  property  of  the  carrier,  are  usually  not  under  the  purview 
of  the  Act,42  nor  are  clerks  in  the  accounting  department,  ticket 
sellers  and  other  employees  of  the  general  office.43  Although  the 
status  of  many  of  these  last  named  employees  has  not  been  specific- 
ally passed  upon  by  the  Supreme  Court,  there  is  little  doubt  but 
what  they  will  be  excluded  from  the  terms  of  the  Act,  the  policy  of 
the  courts  seeming  to  be  to  restrict  its  application  to  those  whose 
work  is  a  physical  contribution  to  the  physical  movement  of  the 
trains. 

Prospective  Profits  as  Damages. — It  is  rather  generally  agreed 
that  there  is  nothing  inherently  objectionable  in  permitting  profits 
to  constitute,  not  only  an  element  of,  but  often  a  measure  of  dam- 
ages.1 Being  the  subject  of  damages,  they  must  conform  with  the 
general  rules  in  respect  of  causation  and  manner  of  proof.  They 
must  not  be  special  or  remote,  except  where  specifically  or  reason- 
ably within  the  contemplation  of  the  parties.2     But  the  objection 

4<>  Gallagher  v.  N.  Y.  Central  R.  R.  (1917)  180  App.  Div.  88,  167  N. 
Y.  Supp.  480;  Voris  v.  Chicago  M.  &  St.  P.  R.  R.  (1913)  172  Mo.  App. 
125,  131,  157  S.  W.  835 ;  Shanks  v.  D.  L.  &  W.  R.  R,  supra,  footnote  39. 

41LaCasse  v.  New  Orleans  T.  &  M.  R.  R.  (1914)  135  La.  130,  64  So. 
1012. 

"Chicago  R.  I.  &  P.  Ry.  v.  Industrial  Board  of  Illinois  (1916)  273 
111.  528,  113  N.  E.  80;  Alabama  Great  Southern  R.  R.  v.  Bonner  (Ala. 
1917)  75  So.  986.  But  such  persons  may  under  certain  circumstances  be 
within  the  Act.  Atlantic  Coast  Line  Ry.  v.  Jones  (1913)  9  Ala.  App.  499, 
63  So.  693. 

«  Thornton  op.  cit.  $38. 

1  In  Brigham  &  Co.  v.  Carlisle  (1884)  78  Ala.  243,  at  p.  249,  the  court 
said :  "Profits  are  not  excluded  from  recovery,  because  they  are  profits; 
but,  when  excluded,  it  is  on  the  ground  that  there  are  no  criteria  by 
which  to  estimate  the  amount  with  the  certainty  on  which  the  adjudica- 
tions of  the  courts,  and  the  findings  of  the  jury  should  be  based."  And 
quoting  from  3  Sutherland,  Damages  (1st  ed.)  157,  it  continues:  '"it  is 
more  a  general  truth  than  a  general  principle,  that  a  loss  of  profits  is  no 
ground  on  which  damages  can  be  given.' "  Masterton  v.  The  Mayor 
(N.  Y.  1845)  7  Hill  61,  69;  Bagley  v.  Smith  (1853)  10  N.  Y.  489,  496; 
Gale  v.  Leckie  (1817)  2  Stark.  107;  see  McNeil  v.  Reid  (1832)  9  Bing. 
*68,  *74;  Ward  v.  Smith  (1822)   11  Price  19,  26. 

But  it  seems  that  some  courts  think  that  the  very  character  of  cer- 
tain businesses  or  acts  is  such  that  their  profits  can  never  be  sufficiently 
ascertained.  Cain  v.  Vollmer  (1910)  19  Idaho  163,  112  Pac.  686  (horse 
racing)  ;  Smitha  v.  Gentry  (Ky.  1898)  45  S.  W.  515  (information  lead- 
ing to  capture  of  a  criminal). 

2  Fell  v.  Newberry  (1895)  106  Mich.  542,  64  N.  W.  474;  Somers  v. 
Wright  (1874)  115  Mass.  292,  298;  Stewart  v.  Lanier  House  Co.  (1885) 
75  Ga.  582,  598;  Vicksburg  &  M.  R.  R.  v.  Ragsdale  (1872)  46  Miss.  458, 
478;  Walrath  v.  Whittekind   (1881)   26  Kan.  482;  Alamo  Mills  Co.  v. 


400  COLUMBIA  LAW  REVIEW 

peculiarly  applicable  to  the  recovery  of  prospective  profits  as  dam- 
ages is  their  speculative  character.  "Speculativeness,"  however,  may 
be  used  in  two  senses,  (1)  uncertainty  as  to  the  fact  that  the  defend- 
ant's act  occasioned  the  plaintiff's  loss,  and  (2)  uncertainty  as  to  the 
quantum  of  that  loss.3  The  former  requirement  is  but  a  reiteration 
of  what  is  necessary  to  the  recovery  of  damages  of  any  sort,  viz. : 
certainty  of  cause.  If  this  is  lacking,  there  can  be  no  consideration 
of  the  second  requirement.4 

Having  established  that  the  fact  complained  of  is  the  cause  of 
the  loss  of  the  prospective  profits,  the  question  becomes:  how  uncer- 
tain, if  at  all,  may  the  profits  be  before  becoming  speculative  and, 
consequently,  impossible  of  recovery?  It  must  be  premised  from  the 
very  nature  of  the  question,  that  in  any  consideration  of  what  profits 
might  have  been  or  may  be,  there  is  bound  to  be  uncertainty.5  Real- 
izing this,  it  has  been  the  policy  of  the  courts  to  permit  of  wide 
latitude,  both  in  the  exactitude  with  which  profits  are  established, 
and  in  the  character  of  the  proof  admissible  for  this  purpose,  if 
there  is  no  doubt  of  the  fact  that  there  is  a  loss  resultant  from  the 
breach.6 

Difficulty  of  ascertainment  is  of  itself  no  obstacle  to  the  recovery 


Hercules  Iron  Works  (1892)  1  Tex.  Civ.  App.  683,  691,  22  S.  W.  1097; 
Pollock  &  Co.  v.  Gantt  (1881)  69  Ala.  373;  Hadley  v.  Baxendale  (1854) 
9  Exch.  *341;  see  Cates  v.  Sparkman  (1889)  73  Tex.  619,  623,  11  S.  W. 
846;  Richmond  &  J.  v.  Dubuque  &  S.  C.  R.  R.  (1875)  40  Iowa  264, 
273-4;  Morey  v.  King  (1877)  49  Vt.  304,  313;  Rau  v.  Weyand  &  Co. 
(1903)  89  App.  Div.  200,  85  N.  Y.  Supp.  916;  Wakeman  v.  Wheeler  & 
Wilson  Mfg.  Co.  (1886)  101  N.  Y.  205,  4  N.  E.  264;  Devlin  v.  The  Mayor 
(1875)  63  N.  Y.  8,  26;  1  Joyce,  Damages,  §92. 

aWitherbee  v.  Mever  (1898)  155  N.  Y.  446,  449,  50  N.  E.  58;  Cas- 
sidy  v.  LeFevre  (1871)  45  N.  Y.  562,  568;  Rochester  Lantern  Co.  v. 
Stiles  (1892)  135  N.  Y.  209,  217,  31  N.  E.  1018. 

4  Cutting  v.  Miner  (1898)  30  App.  Div.  457,  52  N.  Y.  Supp.  288.  The 
defendant  broke  a  contract  under  which  the  plaintiff  was  to  receive  a  cer- 
tain percentage  of  the  receipts  from  an,  as  yet,  untried  play.  The  court, 
unconvinced  that  the  play  would  be  a  success,  sent  the  cause  back  for 
a  new  trial,  although  the  jury  below  had  already  assessed  damages.  In 
other  words,  the  court  would  not  permit  a  consideration  of  the  amount 
of  loss,  since  it  had  not  been  proved  that  there  would  be  any  loss  at  all. 

6  In  Wakeman  v.  Wheeler  &  Wilson  Mfg.  Co.,  supra,  footnote  2,  the 
court,  at  p.  209,  said :  "They  (profits)  are  nearly  always  involved  in 
some  uncertainty  and  contingency;  usually  they  are  to  be  worked  out  in 
the  future,  and  they  can  be  determined  only  approximately  upon  rea- 
sonable conjectures  and  probable  estimates."  Bagley  v.  Smith,  supra, 
footnote  1;  U.  S.  Trust  Co.  v.  O'Brien  (1894)  143  N.  Y.  284,  288-9; 
Stevens  v.  Amsinck  (1912)  149  App.  Div.  220,  229,  133  N.  Y.  Supp.  815. 

6  See  opinion  of  Grover,  J.,  rendered  in  consultation  in  Taylor  v. 
Bradley  (1868)  39  N.  Y.  129,  as  reported  in  4  Abb.  Ct.  of  App.  Dec.  363, 
at  p.  366:  "Profits  which  would  certainly  have  been  realized  but  for  the 
defendant's  default  are  recoverable.  .  .  .  It  is  not  an  uncertainty  as 
to  the  value  of  the  benefit  or  gain  to  be  derived  from  performance,  but 
an  uncertainty  or  contingency  whether  such  gain  or  profit  would  be  de- 
rived at  all." 
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of  profits  as  damages  by  giving  them  a  speculative  character.7  The 
value  of  a  crop  that  might  have  been  grown,8  of  the  privilege  of  sell- 
ing newspapers,9  or  of  a  chance,10  has  been  estimated  by  juries  and 
the  findings  sustained.  A  further  reason  for  permitting  inexacti- 
tude in  fixing  damages  is  the  entirely  salutary  doctrine  that  it  is 
better  thus,  with  the  burden  on  the  wrongdoer,  than  to  deny  all  re- 
lief to  one  entitled  to  some,  simply  because  the  amount  cannot  be 
definitely  named.  It  has  therefore  been  the  policy  of  the  courts  to 
uphold  any  verdict  which  indicates  at  least  what  the  plaintiff  suf- 
fered, if  there  has  been  any  evidence  which  tends  to  prove  this.11 

With  the  foregoing  in  mind,  it  is  natural  that  a  greater  ampli- 
tude should  be  allowed  in  the  method  of  fixing  an  amount  which 
need  not  be  certain,  than  would  otherwise  be  the  case.  This  ampli- 
tude takes  the  form  of  permitting  what  will  be  termed  "the  method 
of  comparison." 

States  of  fact  vary  so,  that  only  a  general,  and  then  none  too 
lucid  attempt  can  be  made  at  an  analysis  of  how  to  apply  the  method. 
So  much  is  clear  though, — that  prespective  profits  may  be  of  two 
kinds:  those  which  might  have  been  and  those  which  may  be  made, 
and  whether  it  is  the  one  or  the  other  is  dependent  on  whether  suit 
is  brought  before  or  after  the  period  during  which  profits  are  sought 
to  be  adduced.  Now,  if  suit  is  brought  just  before  that  period  duT- 
ing  which  profits  are  to  be  determined,  there  seems  but  one  means 
to  ascertain  what  those  profits  may  be,  namely,  by  a  computation 
based  on  what  the  earnings  of  the  plaintiff  or  another,  similarly  sit- 
uated, were,  prior  to  the  period  in  question,  through  the  use  of  a 
similar  thing,  and  proof  that  conditions  will  continue  to  be  similar.12 

7  Cockburn,  C.  J.,  in  Simpson  v.  London,  etc.  Ry.  (1876)  L.  R.  1  Q.  B. 
D.  274,  at  p.  277,  puts  it  as  follows:  "As  to  the  supposed  impossibility 
of  ascertaining  the  damages,  I  think  there  is  no  such  impossibility ;  to 
some  extent,  no  doubt,  they  must  be  a  matter  of  speculation,  but  that  is  no 
reason  for  not  awarding  any  damages  at  all." 

s  Chew  v.  Lucas  (1896)  15  Ind.  App.  595,  45  N.  E.  235  (though  the 
court  limited  its  decision  to  a  contract  calling  for  lease  of  a  farm  for 
grain  rent)  ;  see,  Chan  Kiu  Sing  v.  Gordon  (1915)  171  Cal.  28,  151  Pac. 
657. 

9  Nash  v.  Thousand  Island  Steamboat  Co.  (1908)  123  App.  Div.  148, 
108  N.  Y.  Supp.  336. 

10  Chaplin  v.  Hicks  [1911]  2K.B.  786,  where,  because  defendant  broke 
his  contract  the  plaintiff  lost  her  chance  of  being  a  possible  1  out  of  4 
to  be  selected  for  a  theatrical  engagement,  the  appellate  court  refused  to 
set  aside  a  verdict  of  £100. 

11  Stevens  v.  Amsinck,  supra,  footnote  5 ;  Vicksburg  &  M.  R.  R.  v. 
Ragsdale,  supra,  footnote  2 ;  Depew  v.  Ketchum  ( 1894)  75  Hun  227,  230, 
27  N.  Y.  Supp.  8;  see  Dart  v.  Laimbeer  (1887)  107  N.  Y.  664,  669,  14 
N.  E.  291;  Dickinson  v.  Hart  (1894)  142  N.  Y.  183,  188,  36  N.  E.  801 ; 
Allison  v.  Chandler  (1863)  11  Mich.  542,  555. 

"Nelson  v.  Davenport  (Wash.  1919)  183  Pac.  132;  Chappell  v.  West- 
ern Ry.  (1911)  8  Ga.  App.  787,  791,  70  S.  E.  208;  Lavens  v.  Lieb  (1896) 
12  App.  Div.  487,  489,  42  N.  Y.  Supp.  90;  Bagley  v.  Smith,  supra,  foot- 
note 1,  at  p.  498;  White  v.  Miller  (1877)  71  N.  Y.  118,  133;  Chew  v. 
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If,  however,  suit  is  begun  immediately  after  that  time  during  which 
the  plaintiff  was  to  have  had  the  use  of  something  which  was  to 
have  been  furnished  by  the  defendant,  there  is  available,  in  addition 
to  the  method  just  noted,  still  another  means,  viz. :  by  a  comparison 
with  those  earnings  of  the  plaintiff  or  another,  which  had  been  made 
possible  by  the  use,  during  a  period  similar  in  time  and  conditions, 
of  something  similar  to  that  of  which  the  defendant  deprived  the 
plaintiff.13  But  besides  the  last  situation  noted,  there  is  still  an- 
other case  in  which  the  problem  of  what  profits  might  have  been 
made,  arises.  It  is  the  case  where  the  action  is  commenced  after 
both  the  period  in  question  and  a  later  interval.  Not  only  can  the 
aforementioned  methods  of  calculation  be  used  here,  but  there 
are  these  further  ones:  (1)  by  a  comparison  between  the  earn- 
ings of  the  plaintiff  or  another,  prior  and  subsequent  to  the  period 
during  which  the  plaintiff  was  deprived  of  something  by  the  defend- 
ant, if  those  times  and  the  things  used  were  similar  to  the  period 
and  thing  in  question;14  or,  (2)  by  a  computation  based  on  what  the 
earnings  of  the  plaintiff  or  another  similarly  situated  were,  subse- 
quent to  the  period  in  question,  through  the  use  of  a  similar  thing, 
and  proof  that  conditions  had  then  been  similar.15 

It  would  seem  to  follow  that  the  admission  of  a  method  leading 
to  so  many  variations  would  bring  with  it  a  corresponding  relaxa- 
tion in  determining  the  competency  of  the  evidence  necessary  to  es- 
tablish the  facts.18  The  incompetence  of  expert  testimony  alone,  as 
to  the  possibility  of  the  arising  or  continuance  of  profits,  is  not 
caused  by  any  inclination  to  reject  the  method  of  comparison,  but 
rather,  because  of  an  objection,  amply  approved  of,  to  the  way  in 
which  it  would  be  employed,  namely,  permitting  the  expert  himself 
to  make  a  comparison  which  is  within  the  province  of  the  jury.11 
It  is  for  the  expert  to  testify  as  to  whether  certain  conditions  and 
things  are,  have  been  or  may  be  similar,  but  not  to  draw  any  conclu- 
sions from  the  fact  of  similarity  or  dissimilarity.18    It  is  because  of 

Lucas,  supra,  footnote  8;  Schell  v.  Plumb  (1874)  55  N.  Y.  592,  where 
damages  were  computed  for  failure  of  the  defendant  to  support  the 
plaintiff  for  life  by  the  use  of  an  annuity  table — another  application  of 
the  method  of  comparison. 

13  Nash  v.  Thousand  Island  Steamboat  Co.,  supra,  footnote  9;  Orbach 
v.  Paramount  Pictures  Corporation  (Mass.  1919)  123  N.  E.  669;  Nelson 
Theatre  Co.  v.  Nelson  (1913)  216  Mass.  30,  35,  102  N.  E  926. 

14  Orbach  i>.  Paramount  Pictures  Corporation,  supra,  footnote  13; 
Dickinson  v.  Hart,  supra,  footnote  11. 

15  Stevens  v.  Amsinck,  supra,  footnote  5,  at  p.  230.  It  would  seem 
that  in  Cramer  v.  Grand  Rapids  Show  Case  Co.  (1918)  223  N.  Y.  63, 
119  N.  E  227,  the  method  was  recognized,  but  proof  was  insufficient 
to  establish  similarity  of  conditions  during  the  period  in  question  and  a 
later  time  because  of  the  newness  of  the  business. 

16  See  Dart  v.  Laimbeer,  supra,  footnote  11,  at  p.  669. 

"Lincoln  v.  Saratoga  &  Schenectady  R.  R.  (N.  Y.  1840)  23  Wend. 
425,  431-2;  Norman  v.  Wells  (N.  Y.  1837)   17  Wend.  136,  161-2. 

18  Nelson  Theatre  Co.  v.  Nelson,  supra,  footnote  13 ;  Neal  v.  Jefferson 
(1912)  212  Mass.  517,  99  N.  E.  334  (semble). 
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the  difficulty  of  making  an  adequate  comparison  that  profits  of  a 
new  enterprise  are  generally  held  to  be  too  speculative,19  while  those 
of  an  established  business  are  more  readily  allowed.20  And,  of 
course,  there  are  those  cases  wherein,  although  there  seemed  to  be 
no  very  good  method  of  computation,  yet  the  court  left,  undisturbed, 
the  damages  awarded.21 

In  view  of  this  leniency  of  treatment,  the  case  of  Broadway  Pho- 
toplay Co.  v.  World  Film  Corporation  (1919)  225  N.  Y.  104,  121  N. 
E.  756,  is  rather  surprising.  The  defendant  broke  its  contract  to 
furnish  the  plaintiff  with  first  run  feature  films  one  day  a  week  for 
a  year.  To  establish  what  profits  had  been  lost,  the  plaintiff  was 
permitted  to  introduce  evidence  of  varying  earnings  from  other  first 
run  feature  films  exhibited  by  itself,  prior  and  subsequent  to  the 
year,  and  evidence  of  the  rise  of  profits  in  other  theatres  because  of 
the  running  of  that  sort  of  picture.  The  trial  court  found  for  the 
plaintiff  and  the  Appellate  Division  affirmed.  The  Court  of  Ap- 
peals, never  questioning  but  that  there  was  a  loss  of  profits,  but  on 
the  grounds  that  the  evidence  of  what  the  plaintiff's  previous  and 
subsequent  earnings  were,  showed  no  normal  rate  of  profits,  and  that 
no  comparison  could  be  made  with  other  theatres  in  sections  of  the 
city,  dissimilar  to  the  plaintiffs,  held  such  evidence  inadmissible, 
reversed  judgment  and  granted  a  new  trial.     The  production  of  a 

"Kenny  v.  Collier  (1887)  79  Ga.  743;  see  Benyakar  v.  Scherz  (1905) 
103  App.  Div.  192,  92  N.  Y.  Supp.  1089. 

In  Todd  v.  Keane  (1896)  167  Mass.  157,  45  N.  E  81,  and  Cutting  v. 
Miner,  supra,  footnote  4,  the  court  did  not  deny  the  legitimacy  of  using 
the  method  of  comparison  in  a  new  enterprise,  but  failed  to  find  suffi- 
cient similarity  of  conditions.  In  Moss  v.  Tompkins  (1893)  69  Hun 
288,  23  N.  Y.  Supp.  623,  aff'd.  (1895)  144  N.  Y.  659,  39  N.  E.  858,  it  was 
held  that  there  could  be  no  recovery  of  prospective  profits  of  a  play  that 
was  about  to  be  produced  and  intimated  that  had  "stars"  been  in  the 
cast,  there  might  have  been  a  better  basis  of  reckoning.  Cf.  though, 
Broadway  Photoplay  Co.  v.  World  Film  Corporation  (1919)  225  N.  Y. 
104,  121  N.  E.  756,  where  defendant  failed  to  furnish  motion  picture 
films  of  "stars,"  and  yet  recovery  was  denied. 

However,  in  Crittenden  v.  Johnston  (1896)  7  App.  Div.  258,  40  N.  Y. 
Supp.  87,  the  opinion  of  an  expert  as  to  the  earnings  of  similar  enter- 
prises was  received  and  prospective  profits  recovered  in  a  new  busi- 
ness. And  Gale  v.  Leckie,  supra,  footnote  1,  allowed  recovery  of  pros- 
pective profits  from  the  publication  of  a  new  book.  .  .  These  shad- 
ings of  decisions  illustrate  the  quickness  of  the  court,  even  in  new  enter- 
prises, to  permit  recovery  if  some  basis  of  comparison,  moderately  trust- 
worthy, is  afforded. 

"Brady  v.  Erlanger  (App.  Div.  1919)  61  N.  Y.  L.  J.  1277;  More  v. 
Knox  (1900)  52  App.  Div.  145,  150,  64  N.  Y.  Supp.  1101,  aff'd.  (1901) 
169  N.  Y.  591,  62  N.  E  1098;  Snow  v.  Pulitzer  (1894)  142  N.  Y.  263,  270, 
36  N.  E.  1059;  Bagley  v.  Smith,  supra,  footnote  1;  Dart  v.  Laimbeer, 
supra,  footnote  11;  Dickinson  v.  Hart,  supra,  footnote  11. 

11  Chaplin  v.  Hicks,  supra,  footnote  10;  Gagnon  v.  Sperry  &  H.  Co. 
(1910)  206  Mass.  547,  92  N.  E  701. 

As  to  the  application  of  the  rule  to  various  kinds  of  contracts  and 
torts,  see  1  Sedgwick,  Damages  (9th  ed.)  §§179-200,  and  1  Joyce,  Dam- 
ages, §235. 
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new  spoken  play  differs  vastly  from  the  first  exhibition  of  a  moving 
picture.  The  success  of  the  former  is  attributable  to  the  quality  of 
the  play  itself,  the  actors,  theatre  and  author,  and  is  measured  by  its 
ability  to  continue  to  draw  large  houses.  The  first  run  feature  film, 
because  of  the  presence  of  a  "star"  and  the  fact  of  newness,  is  almost 
sure  to  attract  the  admirers  of  that  particular  "star"  (and  there  are 
many  of  them),  together  with  the  regular  devotees  of  the  moving 
picture,  for  at  least  the  first  exhibition  of  that  picture — quite  irre- 
spective of  its  quality.  Since  it  was  for  but  one  day's  exhibition 
that  the  plaintiff  had  contracted,  the  jury  did  have  a  real  reason  for 
finding  that  the  first  run  films  would  bring  more  people  to  the  plain- 
tiff's theatre  for  those  days,  and  by  that  standard,  were  more  profit- 
able. The  court  might  well  have  permitted  the  judgment  to  stand,  or 
at  the  worst,  reduced  it,  since  the  jury  had  been  able  from  the  facts, 
meagre  though  they  might  have  been,  to  arrive  at  an  estimate  which 
was  not  considered  excessive.  In  so  doing,  it  would,  it  is  submitted, 
have  been  more  in  accord  with  its  own  previous  commendable  deci- 
sions.22 

The  Interest  of  a  Partner  in  Partnership  Property  Under 
the  Uniform  Partnership  Act. — The  wider  adoption  by  our  State 
legislatures  of  the  Uniform  Partnership  Act,  renders  the  case  of 
Hall's  Estate  (1919)  28  Pa.  Dist.  Kep.  312,  recently  decided  by  the 
Pennsylvania  District  Court,  of  more  than  usual  interest.  Upon 
the  death  of  A,  his  partner,  B,  in  the  exercise  of  the  option  conferred 
by  the  articles  of  partnership  to  continue  the  business  as  his  own, 
paid  A's  administrator  a  sum  in  cash  for  A's  interest  in  the  firm, 
including  A's  share  of  the  proceeds  of  the  sale  of  land  conveyed  to 
A  and  B  as  co-partners.  Upon  an  accounting,  the  distributees 
claimed  that  A's  widow  was  entitled  to  dower  only,  in  so  much  of 
this  sum  as  accrued  from  the  sale  of  the  partnership  land.  But 
under  sections  25  and  26  of  the  Uniform  Partnership  Act,  it  was 
held  that  the  proceeds  of  the  land  were  to  be  distributed  as  person- 
alty, the  widow  being  entitled  to  her  share  absolutely,  as  distributee. 

The  rule  here  applied  has  obtained  in  England  both  previous  to,1 
and  under,  the  Partnership  Act,  1890.2  It  is  a  rule  calculated  to 
carry  out  the  expectations  of  business  men  who  subject  assets  to  the 
risks  of  a  partnership  enterprise,  that  a  partner  has  substituted  for 
the  actual  enjoyment  of  such  assets,  whether  lands  or  chattels,  a 
claim  to  the  use  of  their  proceeds,  postponed  until  the  termination 
of  the  enterprise  and  contingent  upon  its  success.  For  purposes  of 
descent  and  distribution,  this  expectation  is  fulfilled  in  law  by  apply- 
ing to  a  partner's  rights,  privileges,  powers,  and  immunities  in 
partnership  assets  of  all  kinds,  the  rules  ordinarily  applied  to  choses 
in  action. 

22  Crittenden  v.  Johnson,  supra,  footnote  19 ;  Nash  v.  Thousand  Island 
Steamboat  Co.,  supra,  footnote  9. 

lAtty.  Genl.  v.  Hubbuck  (1884)   13  Q.  B.  Div.  275. 
2  Partnership  Act  (1890)  §22. 
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However,  instead  of  frankly  recognizing  in  this  rule  the  adop- 
tion of  business  "principles"  in  business  law,  the  courts  have  gener- 
ally either  explained  it  as  an  instance  of  "equitable  conversion"  by 
agreement,3  or  merely  re-stated  it  in  terms  of  the  so-called  entity 
theory.4  The  inadequacy  of  the  former  explanation  is  manifested 
by  the  refusal  of  the  American  courts  generally  to  construe  the 
agreement  of  partnership  as  providing  for  the  sale  of  firm  lands  on 
dissolution,  except  when  necessary  to  pay  the  firm  debts,  or  liquidate 
the  balances  between  partners.5  The  naivete  of  the  latter  statement 
becomes  evident  when  it  is  remembered  that  the  firm  is  said  to  be  a 
person  merely  in  order  that  a  partner's  interest  in  the  firm  assets 
may  be  dominated  a  chose  in  action  against  the  firm-person  "who" 
owns  the  assets;  instead  of  declaring  simply  that  a  partner's  inter- 
est in  the  assets,  while  not  a  chose  in  action,  shall  be  distributed 
according  to  the  rules  applied  to  choses  in  action. 

As  indicated,  the  result  reached  in  the  principal  case  is  incon- 
sistent with  the  law  in  most  American  jurisdictions6  and  with  that 
of  Pennsylvania  before  the  adoption  in  that  state  of  the  Uniform 
Partnership  Act,7  inasmuch  as  the  sale  of  the  land  was  not  necessary 
to  pay  debts  or  to  liquidate  the  balances  between  the  partners.  The 
decision,  however,  is  based  upon  §25  (2e)  and  §26  of  the  Uniform 
Partnership  Act, — being  apparently  the  first  adjudication  under 
those  sections, — and  adopts  the  English  rule. 

Section  25  is  noteworthy.  It  implicitly  recognizes  the  interest  of 
a  partner  in  firm  assets  to  be  a  complex  aggregate  of  legal  relations; 
and  instead  of  attempting  to  state  the  law  in  a  single  sentence  by 
resort  to  fiction,  or  metaphor,  as  in  the  English  prototype,8  it  enu- 
merates and  distributes  among  the  partners  and  others  concerned  the 
various  rights,  powers,  privileges,  and  immunities  constituting  this 
aggregate,  unhampered  by  old  notions  of  tenancies-in-common,  equi- 
table conversions,  and  the  separate  personality  of  the  firm.9  Thus, 
in  perfectly  clear  language,  it  is  stated  that  "a  partner's  right  in 

3  Darby  v.  Darby  (1856)  3  Drew.  495. 

4  Burdick,  Partnership  (3rd  ed.)  107.  The  author's  statement,  by  nec- 
essary implication,  implies  that  title  to  partnership  property  rests  in  an 
entity  apart  from  the  partners  themselves. 

5  Shearer  v.  Shearer  (1867)  98  Mass.  107,  144;  Darrow  v.  Calkins 
(1897)  154  N.  Y.  503,  514,  49  N.  E.  61.  But  cf.  Partnership  Act  (1890) 
§39;  Uniform  Partnership  Act  §38. 

«8  Columbia  Law  Rev.  208. 

'Haeberley's  Appeal  (1899)  191  Pa.  239,  247,  43  Atl.  207;  but  cf.  Ihm- 
sen  v.  Huston  (1915)  247  Pa.  402,  93  Atl.  601. 

8  "Land   (which)     .     .     .     has  become  partnership  property     . 
shall     ...     be  treated  as  personal  or  moveable  and  riot  real 

or  heritable  estate."  Partnership  Act  (1890)  §22.  See  the  comment  of 
the  draftsmen  of  the  Uniform  Partnership  Act  on  this  "fictional  .     . 

treatment,"  in  Draft  "D"  of  an  Act  to  Make  Uniform  the  Law  of  Part- 
nership (1911)  45,  a  copy  of  which  pamphlet  is  in  the  Columbia  Univer- 
sity Law  Library. 

•  Burdick,  op.  cit.,  102. 
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specific  partnership  property  is  not  subject  to  dower.  ...  A 
partner's  interest  in  the  partnership  is  his  share  of  the  profits  and 
surplus,  and  the  same  is  personal  property."10  By  the  present  deci- 
sion, the  Pennsylvania  Court  has  made  operative  the  intention  of 
the  draftsmen  of  the  Act,11  and  furnishes  a  sound  precedent  for  the 
interpretation  of  the  sections  in  question. 

"Uniform  Partnership  Act  §25  (2e),  §26. 

11  For  the  history  of  their  discussions,  see  18  Columbia  Law  Rev.  582. 
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Francis  de  L.  Cunningham,  Editor-in-Charge 
Norman  H.  Samuelson,  Associate  Editor 

Administrative  Law — Liability  of  State — Trespass  by  Soldiers. — 
Groups  of  soldiers,  belonging  to  the  New  York  National  Guard,  en- 
tered at  various  times  upon  the  claimant's  farm,  adjoining  Camp 
Whitman,  and  caused  substantial  damage.  Held,  the  State  was  not 
liable  for  the  unauthorized  and  tortious  acts  of  its  agents,  com- 
mitted without  the  scope  of  their  authority.  Ashby  v.  State  (1918) 
103  Misc.  206,  175  N.  Y.  Supp.  312. 

Inasmuch  as  the  claimant  failed  to  establish  that  the  depreda- 
tions forming  the  subject  of  the  suit  were  done  at  the  direction  of 
an  officer,  or  in  the  course  of  the  offenders'  duties,  the  case  was 
determinable  by  the  familiar  principle  of  agency.  See  Marrier  v. 
St.  Paul,  etc.  Ry.  (1884)  31  Minn.  351,  17  N.  W.  952.  The  court, 
however,  enunciated  also  the  broader  rule  of  non-liability  of  a  State, 
without  its  consent,  for  the  unauthorized  and  tortious  acts  of  its 
officers,  even  when  they  are  vested  with  discretionary  powers,  and 
the  acts  are  performed  in  the  course  of  public  service.  The  almost 
complete  refusal  of  the  State  to  subject  itself  to  suit  in  cases  in- 
volving the  tortious  conduct  of  public  administrative  officers,  Bur- 
roughs v.  Commonwealth  (1916)  224  Mass.  28,  112  N.  E.  491,  is 
peculiar  to  Anglo-American  law.  Borchard,  Diplomatic  Protection 
of  Citizens  Abroad  §§66,  69,  70.  Relief  may  be  had  against  the 
offending  officer  or  agent  himself,  however,  Wyman,  Administrative 
Law  §12;  Litchfield  v.  Bond  (1906)  186  N.  Y.  66,  78  N.  E.  719,  ex- 
cept when  the  actual  adverse  interest  in  suit  is  in  the  State.  See 
Hopkins  v.  Clemson  College  (1910)  221  U.  S.  636,  31  Sup.  Ct.  654. 
When  an  inferior  militia  officer  obeys  the  order  of  a  superior  officer 
apparently  falling  within  the  scope  of  the  latter's  authority,  only 
the  superior  officer  will  be  held  liable  if  such  authority  was  in  fact 
abused.  Despan  v.  Olney  (C.  C.  1852)  Fed.  Cases  No.  3822;  see 
Franks  v.  Smith  (1911)  142  Ky.  232,  134  S.  W.  484.  But,  in  New 
York,  as  elsewhere,  militiamen  on  active  duty  are  protected  from 
civil  and  criminal  process  for  offenses  committed  while  on  duty. 
N.  Y.  Consol.  Laws  c.  36  (Laws  of  1909  c.  41)  §§  235,  14.  That  the 
remedy  of  a  claimant  for  damages  wrongfully  inflicted  by  the  armed 
forces  of  the  State  during  active  service  is  adequate,  can  hardly  be 
contended,  even  independently  of  the  financial  irresponsibility  of 
the  great  number  of  offenders.  The  doctrine  that  the  State  is  not 
subject  to  suit  for  the  tortious  acts  of  its  agents,  committed  in  the 
scope  of  their  service,  has  resulted  from  a  generally  discredited  mis- 
application of  the  principle  of  ultra  vires.  Borchard,  op.  cit.  §70. 
Its  abandonment  would  appear  highly  desirable  to  insure  the  em- 
ployment of  greater  care  in  the  exercise  of  the  powers  of  the  State 
over  the  persons  and  property  of  its  citizens. 
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Automobiles — Non-Registration — Effect  on  Rights  in  Civil  Ac- 
tion.— The  plaintiff  was  injured  by  the  defendant's  negligence  while 
a  passenger  in  an  automobile  which  was  not  legally  registered;  under 
a  statute  providing  that  "no  motor  vehicle  .  .  .  shall  be  oper- 
ated .  .  .  upon  any  highway  .  .  .  unless  registered  as  pro- 
vided in  this  chapter,"  and  imposing  a  penalty  for  violation  of  the 
provision.  Me.  Rev.  Stat.  1916,  c.  26,  §§28,  33.  Held,  such  non- 
registration was  no  bar  to  recovery  in  a  common-law  action  for  neg- 
ligence. Cobb  v.  Cumberland  County  Power  &c.  Co.  (Me.  1918)  104 
Atl.  844. 

State  statutes  generally  prescribe  affirmatively  registration  of  mo- 
tor vehicles,  making  non-registration  a  misdemeanor.     N.  Y.  Laws  of 
1910,  c.  374,  §§282,  283,  290;  R.  I.  Pub.  L.,  c.  1354,  §§3,  13,  28;  Minn. 
Gen.  Stat.  1913,  §§2620,  2626,  2645.    Under  these  Statutes,  the  courts 
apply  the  general  principle  that  collateral  violation  of  a  statute  not 
proximately  contributing  to  the  injury  is  no  bar  to  a  civil  recovery. 
Hyde  v.  McCreery  (1911)  145  App.  Div.  729,  130  N.  Y.  Supp.  269; 
Marquis  v.  Messier  (1917)  39  R.  I.  563,  99  Atl.  527;  Armstead  v. 
Lounsberry  (1915)   129  Minn.  34,  151  N.  W.  542;  1  Shearman  & 
Redf.,  Negligence  (6th  ed.)  §104.     The  Massachusetts  Statute,  Acts 
1909,  c.  534,  §9,  which  adds  to  the  affirmative  provision  a  prohibi- 
tive clause  like  that  of  Maine,  has  received  a  different  interpretation. 
An  unregistered  vehicle  is  said  to  be  outlawed,  to  be  a  trespasser  on 
the  highway;  Dudley  v.  Northampton  St.  Ry.  (1909)  202  Mass.  443, 
89  N.  E.  25 ;  the  mere  running  of  the  vehicle  is  a  violation  of  the  law 
which  directly  caused  the  injury,  Holden  v.  McOillicuddy   (1913) 
215  Mass.  563,  102  N.  E.  923 ;  Knight  v.  Savannah  Electric  Co.  (Ga. 
App.  1917)  93  S.  E.  17,  accord.    But  cf.  Bourne  v.  Whitman  (1911) 
209  Mass.  169,  95  N.  E.  404.     The  basis  of  this  theory  is  sometimes 
said  to  be  in  the  prohibitive  clause,  Hemming  v.  City  of  New  Haven 
(1910)  82  Conn.  661,  74  Atl.  892,  but  similar  statutory  wording  has 
received  a  contrary  construction.  Va.  Acts  of  1910  c.  326  §1 ;  Southern 
Ry.  v.  Vaughan  (1916)  118  Va.  692,  88  S.  E.  305.     The  purpose  of  a 
licensing  act  is  viewed  by  the  courts  on  the  one  hand  as  merely  to 
provide  revenue,  see  Atlantic  Coast  Line  R.  R.  v.  Weir  (1912)  63 
Fla.  69,  58  So.  641,  or  else  to  regulate  the  rights  of  travelers  among 
themselves,  Dudley  v.  Northampton  St.  Ry.,  supra,  and  to  protect 
pedestrians,  Knight  v.  Savannah  Electric  Co.,  supra.    It  is  difficult 
to  see  how  the  registration  of  a  motor  vehicle,  which  involves  no  test 
of  fitness  like  the  licensing  of  an  operator,  can  effect  the  purposes 
last  set  forth ;  or  create  duties  to  private  individuals  beyond  a  public 
duty  to  be  enforced  by  the  imposition  of  the  penalties  prescribed  in 
the  ordinary  administration  of  the  criminal  law.     Shimoda  v.  Bundy 
(1914)  24  Cal.  App.  675,  142  Pac.  109;  Hyde  v.  McCreery,  supra; 
2  Elliott,  Roads  &  Streets  (3rd  ed.)   §1115.    Where  the  legislature 
desires  to  deprive  the  plaintiff  of  civil  rights,  it  will  do  so  specific- 
ally.   Conn.  Rev.  Stat.  1918,  §1565;  Stroud  v.  Water  Commissioners 
(1916)  90  Conn.  412,  97  Atl.  336.     The  instant  case,  even  in  view 
of  the  Maine  Statute,  seems  sound  and  is  in  accord  with  the  weight 
of  authority. 
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Bankruptcy — Right  to  Discharge — Worthless  Check  as  a  Mate- 
rially False  Statement  in  Writing. — The  bankrupt  had  a  trading 
account  with  his  stockbrokers.  They  called  on  him  for  additional 
margin  and  he  sent  a  check  for  $5,000  knowing  that  he  did  not  have 
that  sum  in  the  bank.  Semble,  this  check  was  a  "materially  false 
statement  in  writing"  such  as  would  bar  the  bankrupt  from  a  dis- 
charge under  section  14b(3)  of  the  Bankruptcy  Act  (36  Stat.  839, 
U.  S.  Comp.  Stat.  1916,  §9598).  In  re  Robinson  (D.  C.  1919)  256 
Fed.  55. 

The  great  mass  of  decisions  under  this  section  of  the  Act  have 
had  to  do  with  regularly  drawn  up  statements  of  financial  condi- 
tion, listing  the  total  assets  and  liabilities  of  the  maker.  Cf.  Collier, 
Bankruptcy  (11th  ed.)  389.  So  uniform  were  the  precedents  in  this 
respect  that  when  a  case  similar  to  the  instant  one  first  came  up,  it 
was  held  that  the  check  was  not  a  statement  within  the  meaning  of 
the  Act  and  the  bankrupt  was  granted  a  discharge.  In  re  Rea  Bros. 
(D.  C.  1917)  251  Fed.  431.  Although  the  giving  of  other  bills  of 
exchange  does  not  import  a  present  debt  due  the  drawer  from  the 
drawee,  the  giving  of  a  check  is  a  representation  that  the  drawer  has 
sufficient  funds  in  the  bank  to  pay  it.  Mulroney  Mfg.  Co.  v.  Weeks 
(Iowa  1919)  171  N.  W.  36;  Foote  v.  People  (N.  Y.  1879)  17  Hun 
218;  Barton  v.  People  (1890)  135  111.  405,  25  N.  E.  776.  Hence  it  is 
submitted  that  the  check  itself,  in  view  of  delivery  in  the  usual 
course  of  business,  should  be  interpreted  as  such  a  representation  or 
statement  in  writing,  and  is  within  the  purview  of  the  Act,  the 
purpose  of  which  is  to  punish  an  attempt  on  the  part  of  a  debtor 
to  misrepresent  his  ability  to  pay.  Unless  this  were  so,  we  would 
reach  a  conclusion  which  would  hold  a  person  who  misrepresents 
his  ability  to  pay  a  specific  sum  less  accountable  than  one  who  mis- 
represents his  entire  financial  condition. 

Criminal  Law — Adder  and  Abettor — Degree  of  Gun,T. — The  defend- 
ant and  one  B  went  to  the  house  of  one  Matney  with  the  purpose  of 
precipitating  trouble  and  in  the  course  of  an  argument,  B  shot  and 
killed  Matney.  The  defendant,  upon  being  convicted  of  voluntary 
manslaughter,  appealed  on  the  ground  that  the  court's  charge,  in- 
cluding an  instruction  on  murder,  was  improper,  since  B  had  al- 
ready been  convicted  of  voluntary  manslaughter  only.  Semble,  an 
aider  and  abettor  may  be  guilty  of  willful  murder  though  the  prin- 
cipal be  convicted  of  manslaughter  only.  Bingham  v.  Common- 
wealth (Ky.  1919)  210  S.  W.  459. 

It  was  an  uncontroverted  rule  of  common  law  that  the  offense  of 
the  accessory  could  not  be  greater  than  that  of  the  principal.  May, 
Crimes  (3rd  ed.)  §70;  1  Bishop,  Criminal  Law  (8th  ed.)  §666.  This 
was  due  to  the  fact  that  the  guilt  of  the  principal  was  a  condition 
precedent  to  the  conviction  of  the  accessory;  Ex  parte  Bowen  (1889) 
25  Fla.  645,  6  So.  65;  Buck  v.  Commonwealth  (1884)  107  Pa.  St. 
486 ;  18  Columbia  Law  Rev.  471 ;  and  it  seemed  "incongruous  and 
absurd  that  he  who  is  punished  only  as  a  partaker  of  the  guilt  of 
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another  should  be  adjudged  guilty  of  a  higher  crime  than  the  other." 
2  Hawkins,  Pleas  of  the  Crown  (6th  ed.)  445.  Unlike  the  case  of  the 
accessory,  an  aider  and  abettor,  who  is  a  principal  in  the  second 
degree,  4  Bl.  Comm.  *34,  could  always  be  convicted  before  the  prin- 
cipal in  the  first  degree,  or  even  after  the  latter's  acquittal  by  a 
different  jury,  Domina  Regina  v.  Wallis  (1703)  1  Salk.  334;  see 
State  v.  Whitt  (1893)  113  N.  C.  716,  719,  18  S.  E.  715;  contra,  Jones 
v.  State  (1880)  64  Ga.  697,  the  former's  guilt  and  crime  being 
deemed  independent  of  the  guilt  or  crime  of  anyone  else.  Because 
of  this  independence,  the  law  early  recognized  the  possibility  of  con- 
victing the  principal  of  the  second  degree  of  a  higher  crime  than 
the  principal  of  the  first  degree,  Mickey  v.  Commonwealth  (1873) 
72  Ky.  593;  1  East's  Pleas  of  the  Crown  c.  5  §121,  and  the  instant 
case  is  in  line  with  modern  decisions.  Parker  v.  Commonwealth 
(1918)  180  Ky.  102,  201  S.  W.  475;  semble,  State  v.  Gray  (1895) 
55  Kan.  135,  39  Pac.  1050.  At  the  present  time,  in  many,  if  not 
in  most  jurisdictions,  the  distinction  between  accessory  before  the 
fact  and  principal  has  been  wiped  out  by  statute  and  the  hitherto 
accessory  can  also  be  convicted  regardless  of  his  principal.  People 
v.  Bliven  (1889)  112  N.  Y.  79,  19  N.  E.  638;  Spies  et  al.  v.  People 
(1887)  122  111.  1,  12  N.  E.  865;  18  Columbia  Law  Rev.  471. 

Criminal  Law — Soliciting  to  Murder — Unborn  Child. — The  defend- 
ant solicited  a  woman  to  kill  the  child  with  which  she  was  then 
enceinte,  after  its  birth.  The  child  was  later  born  alive.  Held,  that 
the  defendant  was  guilty  of  soliciting  the  murder  of  a  person  under 
section  4  of  the  Offences  against  the  Person  Act  of  1861  (24  &  25 
Vic.  c.  100).  Bex  v.  Shepherd  (Court  of  Crim.  App.  1919)  35  T. 
L.  R.  366. 

An  unborn  child  is  not  considered  a  "person"  who  can  be  killed 
within  the  description  of  murder  at  common  law.  1  Russell,  Crimes 
(7th  Eng.  ed.)  663;  State  v.  Prude  (1899)  76  Miss.  543,  24  So.  871; 
State  v.  Winthrop  (1876)  43  Iowa  519;  see  Evans  v.  People  (1872) 
49  N.  Y.  86.  However,  if  the  child  be  born  alive  and  die  from  inju- 
ries inflicted  while  en  ventre,  it  is  homicide;  3  Coke,  Institutes  50; 
1  Hawkins,  Pleas  of  the  Crown  (6th  ed.)  121;  2  Bishop,  Criminal 
Law  (8th  ed.)  §633;  Clarke  v.  State  (1897)  117  Ala.  1;  and  one  who 
solicits  the  murder  of  an  unborn  child  that  is  subsequently  born  and 
killed  is  accessory  to  the  murder.  Parker's  Case  (1560)  2  Dyer 
*186b;  2  Bishop,  op.  cit.  §634.  From  the  brief  report  of  Parkers 
Case,  supra,  it  would  seem  that  the  theory  on  which  the  defendant 
was  made  accessory  was  that  the  solicitation  naturally  looked  to  a 
future  event  and  the  effect  of  the  defendant's  felonious  intent  con- 
tinued in  the  mind  of  the  murderer  until  the  killing  was  consum- 
mated. Under  this  theory  the  result  in  the  instant  case  is  easily 
justified,  since  the  child  was  born  alive.  A  more  difficult  question 
would  have  arisen  if  the  child  had  been  born  dead  or  prosecution  had 
been  begun  before  birth.  It  is  hard  to  see  how  the  statute  could 
reasonably  be  stretched  to  cover  such  a  case  and  a  practical  diffi- 
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culty  would  be  met  in  indicating  in  the  indictment  the  "person" 
whose  murder  wa9  solicited.  Nevertheless  an  indictment  was  sus- 
tained in  Regina  v.  Banks  (1873)  12  Cox  C.  C.  393,  under  sec.  4  of 
the  statute  in  question,  even  though  the  letter  of  solicitation  was 
intercepted  and  never  read  by  the  prospective  mother.  The  child 
was  later  born  alive,  but  that  would  seem  to  have  been  immaterial 
as  the  court  under  the  sixth  count  necessarily  held  the  offence  com- 
plete upon  the  posting  of  the  letter  while  the  child  was  still  unborn. 
Since,  in  the  light  of  undisputed  authority,  the  court  could  not  have 
decided  that  the  unborn  child  was  a  "person",  the  court  must  have 
gone  on  the  theory  that  the  purpose  of  the  statute  was  to  punish 
the  mere  incitement  to  murder,  the  word  "person"  being  inserted  to 
eliminate  animals  and  things.  As  soliciting  the  murder  of  a  person 
was  already  an  offence  at  common  law,  1  Wharton,  Criminal  Law 
(11th  ed.)  278  n.,  such  a  construction  is  possible.  Nevertheless,  al- 
though public  policy  might  demand  this  result,  it  is  rather  a  ques- 
tion for  the  legislature  than  the  courts. 

Descent  and  Distribution — Pretermitted  Heir — Determination  op 
Testator's  Intent. — Under  a  Maine  statute,  Rev.  Stat.  c.  79,  §9,  a 
child  unprovided  for  in  its  parent's  will  is  accorded  the  same  interest 
that  it  would  have  taken  in  the  event  of  intestacy,  unless  it  appears 
that  the  testamentary  omission  was  intentional,  or  was  not  occa- 
sioned by  mistake,  or  that  the  child  had  received  during  the  testa- 
tor's lifetime  a  due  proportion  of  the  estate.  Held,  that  under  the 
statute  evidence  extrinsic  to  the  will  is  admissible  to  show  that  such 
omission  was  intentional.  Appeal  of  Ingraham  (Me.  1919)  105 
Atl.  812. 

The  courts  of  the  several  states  have  adopted  widely  differing 
constructions  of  legislation  similar  to  that  in  the  instant  case,  the 
divergence  being  predicated  doubtless  more  on  conceptions  of  policy 
than  on  considerations  of  statutory  construction.  Thus,  under  the 
Rhode  Island  law,  which  makes  no  specific  exception  cf  cases  where 
omission  is  intentional,  even  an  express  disinheritance  of  the  child 
in  the  will  itself  will  not  suffice  to  defeat  its  claim  to  share  in  the 
estate;  see  Chace  v.  Chace  (1860)  6,R.  I.  407;  whereas,  in  Illinois, 
where  the  statute  provides  that  the  child  shall  take  unless  it  appears 
"by  such  will"  that  it  was  the  intention  of  the  testator  to  disinherit 
it,  it  has  been  held  that  extrinsic  evidence  is  likewise  admissible  to 
prove  the  intention.  Reet  v.  Peet  (1907)  229  111.  341,  82  N.  E.  376. 
Medially  ranged  are  the  rules  of  Missouri,  California,  and  Maine  and 
Iowa:  the  first  judicially  qualifying  a  statute  similar  to  that  in- 
volved in  Chace  v.  Chace,  supra,  by  excepting  cases  where  the  testa- 
tor specifically  excludes  the  child  in  his  will;  see  Wetherall  v.  Harris 
(1872)  51  Mo.  65;  the  second,  holding  that  the  evidence  of  intentional 
omission  must  appear  in  the  will  itself,  to  cut  off  pretermitted  heirs; 
In  re  Wardell's  Estate  (1881)  57  Cal.  484;  and  the  two  states  last 
named  championing  the  rule  exemplified  in  the  instant  case.  Cf. 
Perkins  v.  Perkins  (1899)  109  Iowa  216,  80  N.  W.  335;  Whittemore 


412  COLUMBIA  LAW  REVIEW 

v.  Russel  (1888)  80  Me.  297,  14  Atl.  197.  The  courts  of  Utah  and 
Massachusetts  are  often  cited  as  favoring  the  same  doctrine,  but 
their  espousal  of  it  i9  based  upon  the  peculiar  draftsmanship,  and 
the  history,  respectively,  of  the  statutes  locally  applicable.  Wilson 
v.  Fosket  (1843)  47  Mass.  400;  Coulam  v.  Douall  (1890)  133  U.  S. 
216,  10  Sup.  Ct.  253.  It  will  be  noted  that  only  the  Maine  and  the 
California  rules  are  diametrically  opposed,  since  other  considera- 
tions account  for  the  holdings  in  the  other  jurisdictions.  The  Cali- 
fornia interpretation  is  defensible  in  that  it  refuses  to  admit,  after 
a  testator's  decease,  a  mass  of  evidence  of  doubtful  value  as  to  his 
intentions;  and  places  a  premium  on  the  sound  draftsmanship  of 
wills.  The  rule  of  the  instant  case  would  appear  sounder,  how- 
ever, in  that  it  insures,  in  the  majority  of  cases,  the  effectuation  of 
the  actual  intent  of  the  testator,  and  construes  with  the  utmost 
strictness  a  statute  interfering  with  his  right  freely  to  dispose  of  his 
property.  It  is  clear  that  evidence  of  intention  to  omit  does  not 
contradict,  but  confirms  the  will.  However,  the  question  is  not  pri- 
marily one  of  the  law  of  wills,  but  of  statutory  interpretation. 

Divorce — Habitual  Drunkenness — Drug  Addiction. — The  plaintiff 
brought  an  action  for  divorce  on  the  statutory  ground  of  habitual 
drunkenness  and  introduced  evidence  to  show  that  the  defendant 
was  addicted  to  the  use  of  drugs  which  produced  effects  similar  to 
those  caused  by  the  excessive  use  of  intoxicating  liquors.  Held, 
such  proof  would  not  sustain  the  action.  Smith  v.  Smith  (Del.  1919) 
105  Atl.  833. 

"Habitual  drunkenness"  is  usually  thought  of  as  meaning  the 
habitual  use  of  intoxicating  liquors  to  excess,  and  is  in  many  juris- 
dictions a  statutory  ground  for  divorce.  Bishop,  Statutory  Crimes 
(3rd  ed.)  §§970,  972;  1  Bishop,  Marriage,  Divorce  &  Separation 
§§1781-1785.  The  courts  have  consistently  interpreted  "drunkenness" 
only  in  its  popular  sense,  i.  e.,  as  intoxication  from  alcoholic  liquor, 
Commonwealth  v.  Whitney  (1853)  65  Mass.  477;  Youngs  v.  Youngs 
(1889)  130  111.  230,  22  N.  E.  806;  Ring  v.  Ring  (1901)  112  Ga.  854,  38 
S.  E.  330,  although  recognizing  that  the  evil  effects  of  narcotics  are 
similar  to  those  caused  by  alcohol.  Dawson  v.  Dawson  (1886)  23 
Mo.  App.  169.  Thus  the  use  of  drugs  by  the  wife  has  been  held  to 
offer  such  "indignities"  to  the  husband  as  to  justify  a  divorce,  Daw- 
son v.  Dawson,  supra,  and  it  has  been  intimated  that  drug  addic- 
tion would  constitute  "misconduct  which  permanently  destroys  the 
happiness  of  the  petitioner".  See  Barber  v.  Barber  (Conn.  1851) 
14  Law  Eep.  (O.  S.)  375.  In  some  states  statutes  define  habitual 
drunkenness  to  include  addiction  to  drugs,  Md.  Code  (Bagby,  1911) 
Art.  16  §56;  Colo.  Rev.  Stat.  (1908)  c.  42  §2134,  and  in  others,  stat- 
utes making  habitual  drunkenness  a  ground  for  divorce  specifically 
include  the  use  of  narcotics.  Mass.  Rev.  Laws  (1902)  c.  152  §1; 
N.  D.  Comp.  Laws  (1913)  §§4380(3),  4385.  The  precedents  on  which 
the  instant  case  rests  seem  justifiable  only  on  the  grounds  of  the 
courts'    reluctance   to    usurp   legislative    functions,    see    Youngs    v. 
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Youngs,  supra,  and  their  desire  to  preserve  the  integrity  of  the  mar- 
riage relation  by  construing  strictly  statutes  in  derogation  thereof. 
See  Barber  v.  Barber,  supra. 

Good  Will — Professional — Transferrability  by  Bequest. — The  de- 
cedent, a  well-known  Roentgenologist,  bequeathed  the  good  will  of 
his  business  together  with  his  apparatus  to  his  assistant,  a  physi- 
cian. The  latter  opened  his  office  in  the  same  place  that  the  de- 
cedent had  occupied  but  under  his  own  name.  A  transfer  tax  was 
levied  on  the  good  wilL  The  executors  appealed  on  the  ground  that 
no  good  will  survived  the  decedent.  Held,  no  good  will  passed 
Rubject  to  the  transfer  tax.  In  re  Caldwell's  Estate  (1919)  176  N. 
Y.  Supp.  425. 

The  good  will  of  a  business  firm  is  a  recognized  asset.  Thomp- 
son v.  Winnebago  Co.  (1878)  48  Iowa  155;  Boon  v.  Moss  (1877)  70 
N.  Y.  465;  but  cf.  Chicago  Life  Ins.  Co.  v.  Auditor  (1881)  101  111. 
82.  As  such  it  is  transferable  both  by  sale,  Ouerand  v.  Bandelet 
(1870)  32  Md.  561,  and  through  death,  Oraeser's  Estate  (1911)  230 
Fa.  145,  79  Atl.  242,  and  is  therefore  taxable,  In  re  Vivanti's  Estate 
(1910)  138  App.  Div.  281,  122  N.  Y.  Supp.  954.  The  fact  that  good 
will  exists  also  in  professions  is  now  recognized,  and  a  contract  for 
its  sale  is  valid.  Hoyt  v.  Holly  (1872)  39  Conn.  326;  Maxwell  v. 
Sherman  (1911)  172  Ala.  626,  55  So.  520;  but  cf.  Slack  v.  Suddoth 
(1899)  102  Tenn.  375,  52  S.  W.  180.  The  question  in  the  principal 
case  is  whether  it  passed  by  will  to  the  decedent's  assistant.  Good 
will  in  a  business  would  seem  to  require  the  combination  of  two 
elements — "continuing  an  established  business  in  its  old  place  and 
continuing  it  under  the  old  style  or  name."  People  ex  rel.  A.  J. 
Johnson  Co.  v.  Roberts  (1899)  159  N.  Y.  70,  83,  53  N.  E.  685.  But 
professional  good  will  has  no  local  existence;  it  attaches  itself  solely 
to  the  individual  as  a  result  of  the  public  confidence  in  his  skill  and 
ability,  Acme  Harvester  Co.  v.  C raver  (1903)  110  111.  Ap.  413,  426, 
aff'd.  209  111.  483,  70  N.  E.  1047;  Brown  v.  Benzinger  (1912)  118  Md. 
29,  37,  84  Atl.  79,  although  he  may  bestow  a  vicarious  good  will  on 
another  by  recommending  him  and  refraining  from  competition. 
Hoyt  v.  Holly,  supra;  Maxwell  v.  Sherman,  supra.  In  the  instant 
case  the  deceased  did  not  actively  recommend  his  assistant  to  his 
patients,  nor  did  the  latter  use  the  name  or  announce  himself  as  the 
successor  to  the  deceased,  or  otherwise  connect  himself  with  the 
person  of  the  testator.  Whatever  good  will  the  assistant  enjoyed 
was  entirely  personal  to  him,  and  was  gained  from  association  with 
the  deceased  during  his  lifetime,  and  not  by  virtue  of  his  will. 
Hence,  the  decision  seems  sound  on  principle  although  there  is  no 
case  directly  in  point.  Cf.  Ryman  v.  Kennedy  (1913)  141  Ala.  75, 
80  S.  E.  551 ;  Kremelberg  v.  Thompson  (1917)  87  N.  J.  Eq.  655,  659, 
103  Atl.  523. 

Injunctions — Basis     of     Jurisdiction — Protection     of     Personal 
Rights. — The  defendant  was  living  in  a  state  of  fornication  with 
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the  plaintiff's  minor  daughter.  The  plaintiff  asked  an  injunction  to 
restrain  the  defendant  from  associating  with  the  girl  and  from  com- 
municating with  her  in  any  way.  Semble,  the  injunction  will  lie 
though  no  property  rights  are  involved.  Stark  v.  Hamilton  (Ga. 
1919)  99  S.  E.  861. 

Starting  with  the  dicta  in  Gee  v.  Pritchard  (1818)  2  Swanst. 
*402,  it  has  come  to  be  generally  accepted  that  equity  will  not  act 
where  no  property  rights  are  involved.  Hodecher  v.  Strieker  (1896) 
39  1ST.  Y.  Supp.  515;  1  High,  Injunctions  (4th  ed.)  §20b.  So,  in  the 
absence  of  statute,  the  publication  of  one's  photograph,  or  other  sim- 
ilar acts  subjecting  the  plaintiff  to  mental  suffering  or  loss  of  repu- 
tation only  will  not  be  interfered  with  in  equity.  Roberson  v.  Roch- 
ester Folding  Box  Co.  (1902)  171  N.  Y.  538,  64  N.  E.  442;  Atkinson 
v.  Doherty  (1899)  121  Mich.  372,  80  N.  W.  285;  Chappell  v.  Stewart 
(1896)  82  Md.  323,  33  Atl.  542.  This  harsh  rule,  however,  has  been 
considerably  ameliorated  since  the  courts  are  astute  to  find  some 
injury  to  property,  no  matter  how  trivial,  as  a  technical  basis  for 
equitable  jurisdiction  in  such  cases.  Vanderbilt  v.  Mitchell  (1907) 
72  N.  J.  Eq.  910,  67  Atl.  97.  Thus  one  court  in  granting  damages 
for  using  the  plaintiff's  picture  for  advertising  purposes,  argued  that 
if  it  had  value  as  an  advertisement  in  the  hands  of  the  defendant,  it 
would  be  protected  as  property,  indicating,  obiter,  that  an  injunction 
would  also  lie.  Munden  v.  Harris  (1911)  153  Mo.  App.  652,  134  S. 
W.  1076.  As  the  property  basis  for  jurisdiction  grew  more  and 
more  transparent,  one  would  naturally  expect  to  see  it  discarded  en- 
tirely as  a  useless  fiction,  and  there  have  been  some  strong  indica- 
tions by  courts  that  they  have  done  this.  Itzkowitch  v.  Whitdker 
(1905)  115  La.  479,  39  So.  499;  Ex  parte  Warfield  (1899)  40  Tex. 
Cr.  413,  50  S.  W.  933;  see  Vanderbilt  v.  Mitchell,  supra,  at  p.  919. 
The  principal  case  is  certainly  in  line  with  modern  thought  on  this 
subject  and,  although  somewhat  guarded  in  its  language,  may  be 
said  to  represent  a  step  forward. 

Insurance — Accident  Indemnity  Insurance — Trivial  Mishap — De- 
lay of  Notice. — Under  an  indemnity  insurance  policy  requiring 
immediate  notice  in  case  of  accident  an  employee  of  the  plaintiff 
insured  was  injured.  The  injury  of  which  the  plaintiff  was  aware 
at  the  time  was  apparently  of  no  consequence  but  became  serious 
three  months  later,  when  the  plaintiff  gave  the  defendant  insurer 
notice.  The  plaintiff  paid  the  employee's  claim  but  the  defendant 
refused  to  indemnify  him  on  the  ground  that  he  did  not  give  imme- 
diate notice.  The  jury  found  that  the  plaintiff  was  justified  in  his  be- 
lief that  the  injury  was  trivial  and  of  no  consequence.  Held,  the 
plaintiff  gave  sufficient  notice.  Melcher  v.  Ocean  Accident  &  Guar- 
antee Corporation  (1919)  226  N.  Y.  51,  123  N.  E.  81.  The  same 
court  held  the  defendant  not  liable  under  similar  facts  where  the 
plaintiff,  having  notice  but  failing  to  make  an  investigation,  did  not 
notify  the  defendant  until  ten  days  after  the  accident.  Haas  Tobacco 
Co.  v.  American  Fidelity  Co.  (N.  Y.  1919)  123  N.  E.  755. 
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The  insured  under  an  accident  insurance  policy  requiring  imme- 
diate notice  is  not  under  a  duty  to  give  notice  until  he  personally, 
Liability  Assur.  Corp.  v.  Lumber  Co.  (1916)  111  Miss.  759,  72  So. 
152;  see  Christatos  v.  New  England  Casualty  Co.  (1916)  95  Misc. 
534,  159  N.  Y.  Supp.  700,  or  his  superintendent,  manager  or  fore- 
man, Woolverton  v.  Fidelity  Casualty  Co.  (1907)  190  N.  Y.  41,  82 
N.  E.  745;  Northwestern  T.  E.  Co.  v.  Maryland  C.  Co.  (1902)  86 
Minn.  467,  90  N.  W.  1110,  has  or  by  the  exercise  of  due  diligence 
would  have  knowledge  of  the  accident;  and  then  he  has  a  reason- 
able time  in  which  to  investigate  and  give  notice.  Mandell  v.  Fidel- 
ity &  Casualty  Co.  (1898)  170  Mass.  173,  49  N.  E.  110;  see  Jefferson 
Realty  Co.  v.  Emp.  Liability  Cor.  (1912)  149  Ky.  741,  149  S.  W. 
1011;  Barclay  v.  London  Co.  (1909)  46  Colo.  558,  105  Pac.  865. 
What  is  a  reasonable  time  is  for  the  jury  to  decide,  unless  the  delay 
has  been  so  great  that  the  court  may  rule  it  as  a  matter  of  law. 
5  Joyce,  Insurance  (2nd  ed.)  5500.  The  giving  of  notice  within  a 
reasonable  time  is  a  condition  precedent  to  the  insurer's  liability, 
Hagstrom  v.  American  Fidelity  Co.  (Minn.  1917)  1G3  N.  W.  670; 
Box  Co.  v.  Insurance  Co.  (1913)  170  Mo.  App.  361,  156  S.  W.  740, 
but  whether  notice  must  be  given  when  the  insured  reasonably  be- 
lieves that  the  injury  is  trivial  is  a  disputed  point.  Some  courts, 
construing  the  contract  strictly,  hold  that  the  insured  must  give 
immediate  notice  however  slight  the  injury,  McCarthy  v.  Rendle 
(Mass.  1918)  119  N.  E.  188;  Aronson  v.  Frankfort  Ins.  Co.  (1908) 
9  Cal.  App.  473,  99  Pac.  537;  Casscl  v.  Lancashire  Ins.  Co.  (1885) 
1  T.  L.  R.  495,  and  if  the  insured,  believing  the  accident  trivial, 
elects  not  to  give  notice,  he  thereby  assumes  the  risk  and  relieves 
the  insurer  of  liability.  Forbes  Cartage  Co.  v.  Frankfort  Ins.  Co. 
(1915)  195  111.  App.  75.  Other  courts,  interpreting  the  policy  more 
liberally,  in  line  with  the  usual  rule  as  to  insurance  policies,  cf.  2 
Wharton,  Contracts  §670;  Allen  v.  Ins.  Co.  (1881)  85  N.  Y.  473, 
require  notice  only  of  those  accidents  which  to  a  reasonable  man 
would  seem  likely  to  give  rise  to  a  claim  for  damages,  holding  that 
the  parties  did  not  contemplate  and  it  would  be  unreasonable  to  re- 
quire notice  of  every  trivial  happening.  The  Employers'  Liability 
Assurance  Corp.  v.  Roehm  (1919)  99  Ohio  St.  343,  124  N.  E.  223; 
Chapin  v.  Ocean  Accident  &  Guarantee  Corp.  (1914)  96  Neb.  213, 
147  N.  W.  465;  Lucas  v.  New  Amsterdam  Casualty  Co.  (1916)  97 
Misc.  618,  162  N.  Y.  Supp.  191.  It  is  submitted  that  the  instant 
cases  follow  the  better  line  of  reasoning. 

Insurance — Indemnity — Operation  of  Automobile  in  Violation  of 
Statute. — D  agreed  to  indemnify  P  against  "any  loss  or  expense  on 
account  of  bodily  injuries  accidentally  suffered  by  any  person 
through  maintenance,  use  or  loading"  of  P's  automobile.  In  viola- 
tion of  the  Highway  Law,  N.  Y.  Consol.  Laws  c.  25,  §  282(2)  (Laws 
of  1910  c.  374,  §  1),  P  committed  a  misdemeanor,  N.  Y.  Consol. 
Laws,  supra,  §290,  by  intrusting  his  automobile  to  an  infant  who 
injured  X,   who,   in  turn,   recovered  damages  from   P.     Held,  two 
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judges  dissenting,  P  was  entitled  to  indemnity  from  D  because  the 
risks  insured  against  were  not  the  consequences  of  illegal  acts,  but 
of  accidents.  M essersmith  v.  Am.  Fidelity  Co.  (1919)  187  App. 
Div.  35,  175  N.  Y.  Supp.  169. 

The  rule  is  axiomatic  that  a  contract  calling  for  the  perform- 
ance, Hart  v.  City  Theatres  Co.  (1915)  215  1ST.  Y.  322,  109  N.  E. 
497;  McMullen  v.  Hoffman  (1899)  174  U.  S.  639,  43  Sup.  Ct.  1117, 
or  indemnity  for  the  consequences  of  illegal  acts,  Pollock,  Contracts 
(3rd  Am.  ed.)  495  n.  54,  is  void.  But,  to  apply  this  rule,  the  vice 
must  be  part  and  parcel  of  the  agreement,  not  merely  incidental  or 
collateral  to  it.  See  Armstrong  v.  American  Exchange  Bank  (1890) 
133  U.  S.  433,  33  Sup.  Ct.  747.  For  example,  substantial  authority 
holds  that  mere  knowledge  of  the  vendor  that  the  vendee  intends  to 
make  an  illegal  use  of  the  property  is  no  defense  to  an  action  for 
the  price,  Pollock,  op.  cit.  485  n.  42,  unless  the  vendor  participates  in 
the  illegal  act,  Pollock,  op.  cit.  486  f5,  or  the  contract  contemplates 
the  performance  of  that  which  is  malum  in  se  or  malum  prohibitum. 
See  Tracy  v.  Talmage  (1856)  14  N.  Y.  162,  179.  Likewise,  an  inci- 
dental illegal  act,  done  without  the  concurrence  of  the  assured  on  a 
legal  adventure  will  not  impair  a  marine  insurance  policy,  Richards, 
Insurance  (3rd  ed.)  240,  nor  will  a  fire  insurance  policy  on  liquors, 
the  sale  of  which  is  prohibited,  be  avoided  on  this  account;  Mechan- 
ics' Ins.  Co.  v.  Hoover  Distilling  Co.  (C.  C.  A.  1910)  182  Fed.  590; 
but  indemnity  against  fine  or  forfeiture  for  such  illegal  sale  would 
not  be  enforced;  see  Niagara  Ins.  Co.  v.  De  Graff  (1863)  12  Mich. 
124,  which  dictum  closely  resembles  the  instant  case.  The  insurer 
bears  all  risk  arising  from  the  "maintenance  and  use"  of  the  assured's 
automobile.  Such  comprehensive  language  includes  loss  resulting 
from  his  violation  of  statute.  Unlike  fire  insurance,  which  indem- 
nifies notwithstanding  any  degree  of  carelessness  occasioning  loss, 
see  Columbia  Ins.  Co.  v.  Lawrence  (1836)  35  U.  S.  507,  the  policy  in 
the  instant  case  partly  aims  to  protect  the  holder  from  the  conse- 
quences of  breaking  the  law,  transferring  such  liability  to  an  in- 
demnity company,  and  thus  removing  an  effectual  deterrent  to  reck- 
less driving — fear  of  liability  in  tort.  Therefore,  it  seems  that  the 
majority  opinion  fails  to  note  that  the  indemnity  policy  encour- 
ages the  very  conduct  which  the  Highway  Law  was  framed  to  pre- 
vent. Analogy  and  sound  policy  run  counter  to  this  decision  and 
deny  recovery. 

jURy — Deliberations — Testimony  op  Fellow  Jurors. — In  proceed- 
ings, after  acquittal  of  the  defendant,  against  a  petit  juror  for  crim- 
inal contempt  of  court  in  expressions  of  personal  knowledge  during 
retirement,  after  disclaimer  of  such  knowledge  on  examination, 
held,  two  judges  dissenting,  there  was  no  error  in  receiving  the  tes- 
timony of  other  jurors  concerning  the  deliberations  of  the  jury, 
since  there  was  no  attack  on  the  verdict.  Matter  of  Nunns  (N.  Y. 
App.  Div.  2nd  Dept.  1919)  61  N.  Y.  L.  J.  1531. 

For  a  juror  to  bring  his  personal  knowledge  of  a  fact  in  contro- 
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versy  to  the  jury-room  is  a  violation  of  his  duties;  N.  Y.  Code  Crim. 
Proc.  §413;  cf.  People  v.  Zeiger  (N.  Y.  1865)  6  Park.  355;  and 
where  evidence  of  such  miscouduct  can  properly  be  brought  before 
the  court,  it  is  grounds  for  a  new  trial.  Falls  City  v.  Sperry  (1903) 
68  Neb.  420,  94  N.  W.  529;  Heffron  v.  Gallupe  (1868)  55  Me.  563, 
But  testimony  of  fellow  jurors  is  generally  not  receivable,  under  the 
rule  that  jurors  shall  not  be  heard  to  impeach  their  verdict,  McDon- 
ald v.  Pless  (1915)  238  U.  S.  264,  35  Sup.  Ct.  783;  Williams  v.  Mont- 
gomery (1875)  60  N.  Y.  648;  contra,  Crawford  v.  State  (1821)  10 
Tenn.  60;  cf.  Wright  v.  Illinois,  etc.  Tel.  Co.  (1866)  20  Iowa  195. 
However,  on  motion  for  a  new  trial,  in  support  of  which  such  evi- 
dence is  usually  adduced,  the  true  question  seems  to  be  not  the 
inviolability  of  certain  things  said  in  the  jury-room,  but  the  legal 
effect  to  be  given  them  in  overturning  the  verdict.  1  Greenleaf,  Evi- 
dence (16th  ed.)  §252a.  Evidence  of  the  deliberations  of  the  jury 
seems  ineffectual  to  change  the  import  of  the  written  document,  under 
the  parol  evidence  rule,  see  Wright  v.  Illinois,  etc.  Tel.  Co.,  supra, 
at  p.  210.  But  this  principle  will  not  apply  in  the  use  of  jurors  as 
witnesses  in  contempt  proceedings.  See  McDonald  v.  Pless,  supra,  at 
p.  269;  Canal  Bank  v.  Mayor,  etc.  of  Albany  (N.  Y.  1832)  9  Wend. 
244,  256.  A  juror  is  truly  privileged,  however,  not  to  have  his 'Com- 
munications in  retirement  disclosed  without  his  consent.  4  Wigmore, 
Evidence  §2346.  In  view  of  this  well-established  rule,  it  is  submit- 
ted that  the  evidence  of  the  jurors  should  have  been  excluded  in  the 
instant  case,  because  of  the  importance  of  preserving  to  jurymen 
the  essential  confidence  of  the  inviolability  of  their  communications, 
Rex  v.  Brown  (1907)  7  N.  S.  W.  St.  Rep.  290;  cf.  Woodward  v. 
Leavitt  (1871)  107  Mass.  453.  To  other  "overt"  acts  of  jurymen, 
as  drunkenness,  this  principle  will  not  apply.  Perry  v.  Bailey  (1874) 
12  Kan.  539. 

Landlord  and  Tenant — Construction  of  Leases — Liability  of  Ten- 
ant for  Cost  of  Alterations. — The  lessee  in  the  first  case  cove- 
nanted to  conform  to  all  laws  and  ordinances  of  the  city  of  New 
York,  and  not  to  make  any  alterations  in  the  premises  without  the 
consent  of  the  lessor.  In  the  second  case,  the  lessee  covenanted  to 
comply  with  all  laws,  orders,  etc.  at  his  own  cost.  In  each  case  a 
fire  escape  was  ordered  built  by  the  city  authorities.  Held,  in  the 
first  case,  the  landlord  could  not  recover  from  the  tenant  the  cost 
of  building  the  fire  escape;  Oetty  v.  Fitch,  Cornell  &  Co.  (1919) 
107  Misc.  404,  177  N.  Y.  Supp.  691;  in  the  second  case,  the  land- 
lord was  entitled  to  recover.  Cohen  v.  Margolies  (1919)  107  Misc. 
480,  177  N.  Y.  Supp.  694. 

The  instant  cases  follow  a  line  of  New  York  decisions  which  con- 
strue such  covenants  in  a  lease  strictly  in  favor  of  the  lessee.  Cf. 
Kalman  v.  Cox  (1905)  46  Misc.  589,  92  N.  Y.  Supp.  816.  Thus  a 
general  covenant  to  repair  at  the  lessee's  cost  does  not  include  the 
making  of  structural  changes,  Younger  v.  Campbell  (1917)  177  App. 
Div.  403,  163  N.  Y.  Supp.  609,  nor  of  repairs  not  reasonably  within 
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the  contemplation  of  the  parties,  Street  v.  Central  Brewing  Co. 
(1905)  101  App.  Div.  3,  91  N.  Y.  Supp.  547,  nor  of  alterations  re- 
quired by  a  change  of  municipal  policy  effected  subsequent  to  the 
making  of  the  lease;  Herald  Square  Realty  Co.  v.  Saks  &  Co.  (1915) 
215  N.  Y.  427,  109  N.  E.  545;  and  the  courts  will  infer  the  inten- 
tion of  the  parties  from  a  consideration  of  all  the  clauses  in  the 
lease.  City  of  N.  Y.  v.  U.  S.  Trust  Co.  (1906)  11G  App.  Div.  349, 
101  N.  Y.  Supp.  574;  Epstein  v.  Saviano  (1906)  51  Misc.  28,  99 
N.  Y.  Supp.  910.  In  view  of  this  policy,  the  instant  cases  are  prob- 
ably correctly  decided,  although  it  is  noteworthy  that  in  the  first 
case  the  court  said  that  the  issue  was  whether  the  landlord  was 
bound  to  make  the  "structural  changes"  ordered,  and  in  the  second 
held  that  the  erection  of  fire  escapes  did  not  constitute  "structural 
changes"  as  the  term  had  been  applied  in  "some  of  the  cases".  The 
court,  however,  distinguished  the  cases  on  the  ground  that  to  "con- 
form" implied  mere  passivity,  while  to  "comply"  at  his  own  cost 
imposed  on  the  tenant  the  active  duty  of  doing  the  work  ordered  by 
the  city.  Not  all  courts  have  taken  such  a  benign  attitude  towards 
the  tenant  as  has  been  usual  in  those  of  New  York.  Cf.  McKinley 
v.  C.  Jutte  &  Co.  (1911)  230  Pa.  St.  122,  79  Atl.  244;  Poleck  v. 
Pioche   (1868)   35  Cal.  416. 

Officers — Wrongful  Removal — Liability  for  Damages. — The  plain- 
tiff was  discharged  from  his  position  in  the  civil  service  for  political 
reasons  and  without  a  hearing,  contrary  to  the  provisions  of  the 
Civil  Service  Law.  He  was  reinstated  pursuant  to  a  writ  of  peremp- 
tory mandamus  and  now  sues  the  officer  who  removed  him  for  dam- 
ages. Held,  the  plaintiff  may  recover  the  compensation  attached  to 
his  position  from  the  time  of  his  removal  until  he  was  reinstated, 
McGraw  v.  Gresser  (N.  Y.  1919)  123  N.  E.  84. 

That  the  right  to  hold  public  office  and  enjoy  its  benefits  should 
not  be  a  mere  empty  privilege  was  recognized  early  in  the  English 
law.  The  writs  of  quo  warranto  and  mandamus  were  given  to  secure 
it.  2  Bl.  Comm.  *263.  The  New  York  statute  simply  re-expresses 
one  phase  of  this  well-established  principle  in  prohibiting  the  re- 
moval of  certain  incumbents  from  civil  service  positions  without  a 
hearing,  with  the  writ  of  mandamus  as  remedy.  N.  Y.  Consol.  Laws 
c.  7  (Laws  of  1909  c.  15)  §22.  Not  only  has  the  right  been  recog- 
nized, but  it  has  been  appreciated  that  the  writ  simply  operated  to 
reinstate  and  was  not  a  complete  remedy,  and  hence  an  action  for 
damages  was  permitted.  In  early  law  an  action  for  money  had  and 
received  was  allowed  against  one  who  wrongfully  held  another's 
office.  Green  v.  Hewett  (1793)  Peake's  N.  P.  182;  see  Boyter  v. 
Dodsworth  (1796)  6  Term  Rep.  681.  In  New  York  a  veteran  re- 
moved from  civil  service  without  a  hearing  may  recover  his  lost 
compensation  from  the  employing  village,  township,  or  city.  N.  Y. 
Consol.  Laws  c.  7  (Laws  of  1909  c.  15)  §23;  cf.  Bryant  v.  Town  of 
Randolph  (1892)  133  N.  Y.  70,  30  N.  E.  657.  There  seems  to  be 
no  reason  why  the  one  who  committed  the  wrong  should  be  ex- 
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empt  from  civil  liability  by  virtue  of  his  office.  This  principle 
was  clearly  enunciated  by  Holt,  C.  J.,  in  Lane  v.  Cotton  (1701)  1 
Salk.  17,  and  established  in  the  English  law  in  Ashby  v.  White 
(1703)  2  Ld.  Raym.  938;  and  has  been  followed  in  the  United  States. 
Beardslee  v.  Dodge  (1894)  143  N".  Y.  160,  38  N.  E.  205;  Tracy  & 
Balestier  v.  Swartwout  (1836)  35  U.  S.  80;  Kelly  v.  Bemis  (1855) 
70  Mass.  83.  The  common-law  privilege  of  judicial  officers,  Ran- 
dall v.  Brigham  (1868)  74  0*.  S.  523,  does  not  apply  where,  as  in  the 
principal  case,  the  act  was  ministerial,  and  purity  of  motive  is  im- 
material. Houghton  v.  Swarthout  (N.  Y.  1845)  1  Den.  589;  Amy  v. 
The  Supervisors  (1870)  78  U.  S.  136;  but  see  People  ex  rel.  Walker 
v.  Ahearn  (1910)  139  App.  Div.  88,  94,  12  N.  Y.  Supp.  845,  aff'd 
People  ex  rel.  Walker  v.  McAneny  (1911)  202  N.  Y.  551,  95  N.  E. 
1137. 

Usury — Mortgages — Time  for  Setting  Up  Defense. — Under  a  stat- 
ute causing  a  forfeiture  of  all  interest  in  an  usurious  transaction, 
a  mortgagor,  on  the  theory  that  the  interest  previously  paid  should 
be  applied  toward  the  discharge  of  the  principal  indebtedness,  sought 
either  to  have  the  mortgage  and  foreclosure  deed  cancelled,  or  to 
redeem  in  case  not  fully  paid,  where  the  mortgagee  himself  had 
bought  in  the  property  at  a  regular  foreclosure  sale.  Held,  two  judges 
dissenting,  that  he  could  do  neither.  Jones  v.  Meriwether  (Ala.  1919) 
82  So.  185. 

Usury  statutes,  broadly,  are  of  two  kinds,  (1)  those  making  the 
entire  transaction  void,  Gen.  Bus.  Law  §373,  N.  Y.  Consol.  Laws  c. 
20  (Laws  of  1909  c.  25)  §373,  and  (2)  those  entailing  a  forfeiture 
of  interest,  either  all,  Alabama,  Code  1907  §4623,  or  the  illegal  por- 
tion, Ky.  Stat.  (Carroll  1915)  §2219.  Under  the  former  kind  of 
statute,  where  a  loan  has  been  made  at  an  usurious  rate  and  a  mort- 
gage given,  foreclosure  will  be  enjoined  without  a  tender  of  the 
amount  due.  Kaufman  v.  Schwartz  (1916)  174  App.  Div.  239,  160 
N.  Y.  Supp.  1056  (chattel  mortgage).  Under  the  latter  sort  the  sale 
will  not  be  enjoined  unless  there  is  a  tender  of  the  principal  plus 
legal  interest,  although  all  interest  is  declared  forfeited,  Lindsay  v. 
U.  S.  Savings  &  Loan  Co.  (1899)  127  Ala.  366,  28  So.  171,  except 
where  there  is  a  clear  statutory  provision  to  the  contrary.  Barclift 
v.  Fields  (1906)  145  Ala.  264,  41  So.  84.  But  in  any  case,  the  re- 
straint will  be  only  "pro  tanto,"  see  Powell  v.  Hopkins  (1872)  38 
Md.  1,  13.  At  foreclosure,  though,  the  amount  of  excess  paid  may 
be  applied  as  a  set  off;  Harbison  v.  Houghton  (1866)  41  111.  522,  627; 
Pond  v.  Causdell  (1872)  23  N.  J.  Eq.  181;  Ward  v.  Sharp  (1843) 
15  Vt.  115 ;  or  usury  may  be  pleaded  as  a  defense,  Holm  v.  First 
National  Bank  (1901)  15  S.  D.  75,  87  N.  W.  526.  After  foreclosure, 
a  distinction  is  drawn  in  those  jurisdictions  wherein  usury  voids 
the  transaction  and  those  in  which  interest  is  forfeited.  In  the 
former,  the  mortgage,  mortgage  sale,  and  notes  may  be  avoided, 
Scott  v.  Austin  (1887)  36  Minn.  460,  32  N.  W.  89  and  864,  except 
where  the  property  has  been  sold  to  an  innocent  purchaser  for  value, 
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Jackson  v.  Henry  (N.  Y.  1813)  10  Johns.  185.  In  the  latter,  the 
mortgagor  may  not  attack  the  foreclosure  proceedings  or  redeem, 
although  the  property  has  been  bought  by  the  mortgagee,  Tyler  v. 
Mass.  Mutual  Ins.  Co.  (1883)  108  111.  58,  nor  can  any  interest  al- 
ready paid  be  recovered,  Perkins  v.  Conant  (1862)  29  111.  184.  The 
reason  is  that,  since  usury  is  but  a  defence  in  such  case,  and  the  right 
of  the  mortgagee  to  purchase  at  foreclosure  unquestioned  (where  so 
provided  in  the  mortgage  agreement),  it  does  not  lie  in  the  plain- 
tiff's mouth  to  use  that  as  a  reason  to  ask  equity  to  move  which 
might  very  well  have  been  employed  previously  either  as  a  defense 
or  as  a  cause  of  equitable  interference. 

Wills — Words  of  Survivorship — To  What  Period  Referred. — 
Property  was  devised  by  the  testatrix  to  her  husband  and  children 
with  the  provision  that  the  husband  should  inherit  the  children's 
share  if  they  died  before  him.  Held,  three  judges  dissenting,  that 
the  two  children  who  survived  tbe  testatrix  took  an  indefeasible  fee 
in  their  share,  the  period  of  survivorship  being  restricted  to  the 
lifetime  of  the  testatrix.  Haigler  v.  Haigler  (Ala.  1919)  80  So.  864. 
A  devise  of  property  to  one  with  a  limitation  over  simply  "in 
case  of  death"  or  "if  he  die"  gives  the  devisee  an  indefeasible  estate 
if  he  survives  the  testator,  Marvel  v.  Wilmington  Trust  Co.  (Del. 
1913)  87  Atl.  1014;  Renner  v.  Williams  (1905)  71  Ohio  St.  335,  73 
N.  E.  221,  for  the  reason  that  it  would  be  absurd  to  speak  of  vest- 
ing an  estate  absolutely  subject  to  be  divested  "in  case  of  death", 
an  event  certain  to  occur.  See  O'Mahoney  v.  Burdett  (1874)  L.  R. 
7  H.  L.  388,  395.  Where  the  limitation  over  is  in  case  of  death 
coupled  with  some  contingency,  such  as  "dying  under  age"  or  "with- 
out children"  or  "in  the  lifetime  of  another",  the  event  is  no  longer 
certain  to  occur.  In  such  a  case  the  courts  must  construe  each  will 
individually  to  ascertain  whether  or  not  the  testator  intended  to 
give  effect  to  the  limitation  over  if  the  contingency  happened  after 
his  death.  "No  will  has  a  brother",  and  so  we  find  some  courts 
divesting  the  estate  if  the  contingency  happens  after  the  testator's 
death,  Carpenter  v.  Sangamon  Loan  &  Trust  Co.  (1907)  229  111. 
486,  82  N.  E.  418;  Britton  v.  Thornton  (1884)  112  U.  S.  526,  5  Sup. 
Ct.  291;  cf.  Meins  v.  Pease  (1911)  208  Mass.  478,  94  N.  E.  845,  while 
other  courts  restrict  the  period  of  survivorship  under  the  identical 
circumstances  to  the  testator's  death.  In  re  Geissler  (1902)  72  App. 
Div.  85,  76  N.  Y.  Supp.  100;  Burleson  v.  Mays  (1914)  189  Ala.  107, 
66  So.  36.  The  children  in  the  principal  case  took  a  vested  estate  in 
fee  upon  the  death  of  the  testatrix.  The  courts  favor  an  absolute 
as  against  a  defeasible  estate  and  will  not  cut  down  the  estate  unless 
the  intention  of  the  testator  to  do  so  is  expressed  with  reasonable 
clearness.  Pitts  v.  Campbell  (1911)  173  Ala.  604,  55  So.  500;  Banzer 
v.  Banzer  (1898)  156  N.  Y.  429,  51  K  E.  291;  Hordern  v.  Hordern 
(1908)  25  T.  L.  R.  185.  The  court  in  the  instant  case  interpreted 
the  limitation  over  as  if  it  were  "in  case  of  the  death  of  my  chil- 
dren, my  husband  shall  inherit  their  share,"  thus  putting  the  prin- 
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cipal  ca6e  in  the  same  class  as  Marvel  v.  Wilmington  Trust  Co., 
supra,  and  attaching  no  importance  to  the  phrase  ''before  my  hus- 
band" which  makes  the  event  contingent  and  uncertain  and  which 
would  seem  to  mean  literally  death  at  any  time  before  the  husband. 
It  is  submitted  that  the  court  thus  denied  what  to  all  intents  and 
purposes  was  a  good  executory  devise,  Gardner,  Wills  (2nd  ed.)  455, 
without  in  any  way  showing  that  such  was  the  intention  of  the  tes- 
tatrix, and  that  the  dissenting  opinion  is  the  sounder  theory. 

Workmen's  Compensation  Acts — Minor  Illegally  Employed — Re- 
covery Under  the  Act. — Where  a  Workmen's  Compensation  Act, 
Callaghan's  111.  Stat.  Ann.  1913-1916  par.  5475(5),  defined  employees 
as  including  "minors  who  are  legally  permitted  to  work  under  the 
laws  of  the  state",  a  minor  was  injured  while  employed  in  violation 
of  the  Child  Labor  Law.  Held,  he  could  not  recover  compensation 
under  the  Act.  Moll  v.  Industrial  Commission  (HI.  1919)  123  N. 
E.  562. 

Cases  in  point  seem  to  depend  on  the  statutory  definition  of  "em- 
ployees" entitled  to  compensation.  Where  the  Workmen's  Compen- 
sation Act  defines  "employees"  without  specific  mention  of  minors, 
New  York  permits  a  child  injured  in  illegal  employment  to  recover 
under  the  statute,  Ide  v.  Faul  &  Timmins  (1917)  179  App.  Div. 
667,  166  N.  Y.  Supp.  858;  Robilotto  v.  Bartholdi  Realty  Co.  (1918) 
104  Misc.  419,  172  N.  Y.  Supp.  328,  and  this  will  not  bar  his  right 
of  recovery  in  a  common*  law  action,  even  though  the  statute  pro- 
vides that  it  shall  be  an  exclusive  remedy.  Wolff  v.  Fulton  Bag  & 
Cotton  Mills  (1918)  185  App.  Div.  436,  173  N.  Y.  Supp.  75.  New 
Jersey,  with  a  similar  statute,  denies  recovery  under  the  Act,  on  the 
grounds  that  the  legislature  never  intended  its  provisions  to  be  read 
into  an  illegal  contract.  Hetzel  v.  Wasson  Piston  Ring  Co.  (1916) 
89  N.  J.  L.  201,  98  Atl.  306.  Where  minors  are  specifically  in- 
cluded, without  qualification  as  to  legality  of  employment,  compen- 
sation has  been  allowed.  Shanton  v.  Masterson  (1915)  2  Decisions 
of  Industrial  Accident  Comm.  of  Cal.  698.  But  in  jurisdictions 
where  "employees"  are  defined  as  including  minors  legally  permitted 
to  work,  a  minor  employed  at  illegal  work  ab  initio,  as  in  the  in- 
stant case,  cannot  recover  under  the  Act,  Roszek  v.  Bauerle  &  Stark 
Co.  (1918)  282  111.  557,  118  N.  E.  991;  Westerlund  v.  Kettle  River 
Co.  (1917)  137  Minn.  24,  162  N.  W.  680;  Stetz  v.  Mayer  Boot  & 
Shoe  Co.  (1916)  163  Wis.  151,  156  N.  W.  971;  Acklin  Stamping  Co. 
v.  Kutz  (1918)  98  Ohio  St.  61,  120  N.  E.  229,  although,  if  the  orig- 
inal employment  was  legal  and  the  minor  is  later  put  at  prohibited 
work,  recovery  has  been  allowed.  Foth  v.  Macomber  &  Whyte  Rope 
Co.  (1915)  161  Wis.  549,  154  N.  W.  369;  Lutz  v.  WUmanns  Bros. 
Co.  (1917)  166  Wis.  210,  164  N.  W.  1002.  The  Wisconsin  court, 
however,  did  not  base  its  decision  on  this  distinction,  but  on  the 
ground  that  inasmuch  as  the  minor  might  have  been  legally  em- 
ployed in  some  industries,  he  was  covered  by  the  Act.  Foth  v.  Ma- 
comber &  Whyte  Rope  Co.,  supra;  but  cf.  Lostutter  v.  Brown  Shoe 
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Co.  (1916)  203  HI.  App.  517.  It  should  be  remembered  that  a  minor 
illegally  employed,  where  he  may  not  recover  under  the  Act,  may 
sue  at  common  law,  and  this  is  usually  the  more  advantageous  ac- 
tion for  him,  as  the  amount  of  recovery  is  not  limited,  and  he  is  not 
subject  to  the  usual  defenses,  such  as  contributory  negligence,  as- 
sumption of  risk,  etc.  Karpeles  v.  Heine  (N.  Y.  1919)  124  N.  E. 
101;  Strafford  v.  Republic  Iron  Co.  (1909)  238  111.  371,  87  N.  E.  358; 
but  cf.  Berdos  v.  Tremont  &  Suffolk  Mills  (1911)  209  Mass.  489, 
95  N.  E.  876. 
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Charles  W.  McClumpiia,  Editor-in-Charge 

Greater  European  Governments.  By  A.  Lawrence  Lowell. 
Cambridge:  Harvard  University  Press.     1918.    pp.  xi,  329. 

This  volume  was  prepared  primarily  to  meet  a  war  emergency. 
Its  purpose  was  to  supply  members  of  the  War  Aims  Course  of  the 
Students'  Army  Training  Corps  with  a  brief  account  of  the  more 
important  governments  of  Europe.  The  abolition  of  the  War  Aims 
Course  as  a  result  of  the  demobilization  of  the  S.  A.  T.  C.  has  there- 
fore robbed  it  in  great  measure  of  its  raison  d'etre.  It  has,  however, 
some  value  as  a  convenient  abridgment  of  the  treatment  of  the  sal- 
ient topics  previously  dealt  with  by  the  author  in  his  earlier  and 
well-known  treatises,  The  Government  of  England,  published  ten 
years  ago,  and  Governments  and  Parties  in  Continental  Europe, 
published  more  than  twenty  years  ago.  The  progress  of  events  since 
the  present  volume  went  to  press  has  removed  the  governments  of 
Imperial  Germany  and  Austria-Hungary,  to  which  the  last  part  of 
it  is  devoted,  from  the  purview  of  the  student  of  contemporary  gov- 
ernment. 

The  greater  part  of  the  book  is  made  up  of  an  abridgment  of 
President  Lowell's  previous  descriptions  of  the  governments  of  Eng- 
land, France  and  Italy.  Occasional^  reference  is  made  to  political 
changes  that  have  taken  place  since  the  publication  of  the  earlier 
works,  notably  to  the  English  Reform  Act  of  1918.  But  the  author 
has  intentionally  refrained  from  giving  any  account  of  what  may  be 
called  "war-time  government."  To  quote  his  words  in  the  preface, 
"The  object  has  been  to  show  how  those  governments  operate  nor- 
mally in  time  of  peace,  not  how  they  have  adjusted  themselves  to 
intense  military  stress."  It  is  doubtless  too  soon  to  attempt  any 
secure  estimate  of  the  significance  of  political  innovations  caused 
by  the  war.  Some  of  them  have  already  been  abandoned  with  the 
passing  of  the  conditions  that  gave  rise  to  them.  But  no  serious 
student  of  government  will  pronounce  them  all  ephemeral  or  look 
for  a  complete  restoration  of  "normal"  (i.  e.,  pre-war)  conditions. 
What  this  volume  shows  is  how  the  governments  under  considera- 
tion used  to  operate.    It  presents  a  dissolving  view. 

For  example,  President  Lowell  regards  the  cabinet  as  the  central 
organ  of  the  British  political  system,  but  it  is  not  the  present  British 
cabinet  which  he  describes.  The  reader  will  gain  no  appreciation  of 
the  revolutionary  changes  in  British  cabinet  government  that  oc- 
curred during  the  war,  some  of  which,  at  least,  promise  to  be  last- 
ing. In  discussing  the  relations  between  the  self-governing  colonies 
and  England,  the  author  says,  "One  has  heard  nothing  for  many 
years  on   either  side   of  the  ocean   about  eventual   independence," 
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which  seems  to  indicate  that  he  has  not  been  giving  his  attention  to 
the  republican  movement  in  South  Africa.  Even  a  brief  account  of 
the  government  of  Egypt  should  mention  the  establishment  of  the 
British  protectorate  in  1915,  and  no  attempt  to  explain  the  movement 
for  closer  union  between  England  and  the  Dominions  should  fail  to 
mention  the  Imperial  War  Cabinet. 

Enough  has  been  said  perhaps,  to  indicate  that  the  reader  who 
consults  this  volume  for  an  up-to-date  account  of  the  greater  Euro- 
pean governments  will  be  disappointed.  In  the  reviewer's  opinion 
it  is  decidedly  inferior  to  a  book  which  was  published  at  about  the 
same  time  and  with  which  it  may  fairly  be  compared,  National  Gov- 
ernments and  the  World  War  by  Professors  Ogg  and  Beard. 

R.  L.  Schuyler 

International  Rivers.  Grotius  Society  Publications:  No.  1. 
With  Accompanying  Maps.  By  G.  Kaeckenbeeck.  London:  Sweet 
&  Maxwell.     1918.    pp.  xxvi,  255. 

The  problem  of  the  opening  up  of  international  rivers  is  as  old 
as  the  system  of  national  states  itself.  Indeed,  the  difficult  questions 
which  it  presents  arise  primarily  out  of  the  conception  of  territorial 
sovereignty  which  is  the  motivating  principle  of  that  system.  The 
struggle  for  freedom  of  navigation  on  such  rivers  has  usually  re- 
vealed a  triangle  of  conflicting  interests:  on  the  one  hand,  the  claims 
of  the  contending  riparian  states  to  equal  privileges  as  among  them- 
selves ;  on  the  other  hand,  the  demands  of  non-riparian  states  for  the 
opening  of  the  streams  to  the  commerce  of  all  nations  alike.  The 
result  has  been  that,  in  practice,  the  principle  of  free  navigation  has 
received  a  narrow  or  a  broad  application,  according  to  the  extent  to 
which  the  interests  of  non-riparian  states  have  been  involved  or  rec- 
ognized. The  narrow  application  is  illustrated  by  the  treaty  of  1815 
between  Russia  and  Austria  declaring  the  navigation  of  the  Polish 
rivers  and  canals  to  be  free  to  inhabitants  of  the  Polish  provinces 
of  both  powers.  An  example  of  the  broad  application  is  the  Treaty 
of  Paris  of  1814,  which  opened  the  Rhine  to  the  ship3  of  all  nations. 
General  maritime  and  commercial  interests  have,  however,  prevailed 
to  such  an  extent  that  the  principle  of  free  navigation  for  all  flags 
now  predominates.  While  some  nations,  notably  the  United  States, 
deriving  this  principle  from  Natural  Law,  have  contended  for  it  as 
a  matter  of  right,  this  view  has  not  found  general  acceptance:  na- 
tions have  preferred  to  concede  freedom  of  navigation  as  a  matter 
of  comity,  with  the  result  that  modern  theory  and  practice  regarding 
international  rivers  rest  chiefly  upon  the  so-called  "conventional 
system." 

The  material  on  the  subject  is,  consequently,  scattered  through  a 
mass  of  treaties  and  other  diplomatic  documents,  which  require,  for 
even  the  most  superficial  examination  of  their  contents,  a  discourag- 
ing expenditure  of  time  and  labor.  In  collecting  and  co-ordinating 
this  data  and  publishing  it  in  compact  and  usable  form,  the  author, 
a  young  Belgian  who  studied  at  Oxford  during  the  war  and  subse- 
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quently  received  an  appointment  in  the  Belgian  Foreign  Office,  has 
rendered  a  distinct  service.  He  has  set  out  the  important  treaty  pro- 
visions in  great  detail;  at  the  same  time,  he  has  not  allowed  the 
underlying  principles  to  be  obscured,  and  he  has  sketched  in  enough 
of  the  historical  and  diplomatic  background  to  enable  the  reader  to 
study  each  provision  with  reference  to  the  considerations  which  de- 
termined its  character.  It  is  the  compression  into  some  250  pages 
of  this  extremely  detailed  analysis  of  a  bulky  mass  of  diplomatic 
documents  which  is  the  most  remarkable  feature  of  the  book.  This  is 
made  possible  by  a  careful  organization  of  the  subject  matter  and 
by  the  compactness  and  lucidity  of  the  author's  style. 

After  briefly  summarizing  the  legal  theories  and  principles  which 
have  affected  the  problem,  the  author  proceeds  to  an  examination 
of  the  conventional  system,  chiefly  as  applied  to  European  rivers. 
Taking  as  the  groundwork  of  that  system  the  principles  enunciated 
by  the  Congress  of  Vienna,  he  traces  their  development  in  practice, 
noting  particularly  the  work  of  the  great  diplomatic  gatherings  of 
the  nineteenth  century.  Then  follows  a  statement  of  the  author's 
conclusions,  in  which  he  recommends  as  a  standard  regulation  that 
drawn  up  at  Heidelberg  in  1887  by  the  Institute  of  International 
Law.  The  appendices  contain  notes  on  American  and  African  rivers, 
as  well  as  on  certain  European  rivers  not  considered  in  the  main 
body  of  the  work. 

The  real  problem,  the  author  concludes,  is  no  longer  to  obtain  the 
recognition  of  certain  general  principles,  but  to  establish  a  prac- 
tical system  of  administration  for  making  those  principles  effective. 
While  various  methods  of  co-operation  have  been  tried,  the  two  most 
important  types  are:  (1)  a  riparian  commission,  such  as  the  Cen- 
tral Commission  of  the  Rhine  erected  by  the  Congress  of  Vienna, 
and  (2)  a  commission  upon  which  non-riparian  as  well  as  riparian 
states  are  represented,  of  which  the  best  example  is  the  European 
Danube  Commission.  The  author  favors  the  riparian  commission, 
because  he  finds  that  "the  stumbling  block  for  the  practical  solution 
of  our  problem  lies  in  the  sovereign  rights  of  the  riparian  states," 
which,  he  thinks,  are  needlessly  infringed  by  the  presence  of  dele- 
gates of  non-riparian  powers.  The  success  of  the  European  Danube 
Commission,  however,  demonstrates  the  practicability  of  such  a  plan, 
and  it  may  be  observed  that  the  attempt  to  establish  a  riparian  com- 
mission on  the  upper  Danube  failed,  largely  because  of  friction  with 
non-riparian  powers.  From  a  theoretical  standpoint,  also,  it  would 
seem  that  the  application  of  the  broad  principle  of  freedom  of  navi- 
gation for  all  nations  alike  requires  the  representation  of  the  non- 
riparian  states  in  the  administration  of  international  rivers. 

It  may  be  of  interest  to  note  that  this  latter  is  the  policy  adopted 
in  the  Treaty  of  Peace  with  Germany  (Part  XII,  Sec.  II,  Chapt. 
III).  Not  only  is  the  European  Danube  Commission  continued, 
with  certain  modifications  (Art.  346),  but  an  International  Com- 
mission comprising  representatives  of  both  riparian  and  non-riparian 
states  is  created  to  administer  a  portion  of  the  river  not  under  the 
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jurisdiction  of  the  European  Commission  (Art  347).  Similar  com- 
missions are  given  control  of  the  Elbe,  the  Oder,  and  the  Niemen 
(Arts.  340-342).  As  regards  the  Rhine,  the  Central  Commission 
(riparian)  provided  for  by  the  Convention  of  Mannheim  of  1868  is 
replaced  by  one  of  nineteen  members,  representing  Holland,  Switz- 
erland, the  German  riparian  states,  France,  Great  Britain,  Italy, 
and  Belgium  (Art.  355).  Thus  it  appears  that  the  policy  of  admin- 
istration advocated  by  Mr.  Kaeckenbeeck  was  rejected  by  the  Con- 
ference of  Versailles,  whether  wisely  or  not  remains  to  be  seen. 

Orville  W.  Wood 

A  Treatise  on  Federal  Taxes.  By  Henry  Campbell  Black. 
Fourth  Edition,  Kansas  City:  Vernon  Law  Book  Company.  1919. 
pp.  xxxi,  701. 

This  fourth  edition  is  built  on  the  same  model  as  its  predecessors, 
with  such  variations  as  have  been  rendered  necessary  by  the  recent 
amendments  and  additions  to  the  federal  statutes.  Mr.  Black's  con- 
tribution is  that  of  the  faithful  digester  and  compiler.  The  limita- 
tions which  he  imposes  on  himself  are  illustrated  by  his  treatment 
of  the  war  profits  and  excess  profits  tax  in  chapter  xii.  After  stating 
that  the  law  of  1918  is  so  different  from  that  of  1917  that  "prac- 
tically all  the  rulings  and  regulations  made  for  carrying  into  effect 
the  earlier  act  have  been  superseded  and  rendered  inapplicable,"  Mr. 
Black  adds:  "At  present,  therefore,  little  more  can  be  given  in  this 
work  than  the  text  of  the  new  act"  (page  337).  The  creative  impulse 
in  the  author  is  kept  in  leash.  If  the  courts  or  the  treasury  officials 
have  passed  on  a  point,  Mr.  Black  tells  us  succinctly  what  has  been 
thus  decided.  The  recital  covers  many  answers  to  accounting  ques- 
tions as  well  as  to  questions  of  constitutional  law  and  of  statutory 
construction.  The  result  is  a  convenient  compendium  which  should 
prove  a  time-saver  to  those  who  have  occasion  to  inquire  into  the 
intricacies  of  the  existing  federal  revenue  system. 

In  addition  to  being  silent  in  the  absence  of  authority,  Mr. 
Black  is  docile  in  its  presence.  For  example,  in  discussing  the  con- 
stitutionality of  including  the  salaries  of  federal  officials  in  the 
general  income  tax,  he  says:  "As  to  the  President  and  the  federal 
judges,  this  is  undoubtedly  unconstitutional"  (page  19).  The  basis 
for  this  affirmation  is  found  in  a  memorandum  submitted  to  the 
Attorney  General  by  Chief  Justice  Taney  and  his  associates,  an 
opinion  of  the  Attorney  General  supporting  the  position  as  to  judges 
in  office  at  the  time  of  the  imposition  of  the  tax,  and  a  declaration 
of  Mr.  Justice  Field  to  the  same  effect  in  his  concurring  opinion 
in  the  Pollock  case.  Content  with  this  authority,  Mr.  Black  does 
not  analyze  the  problem.  He  does  not  refer  to  the  opinion  of  Chief 
Justice  Gibson  of  the  Pennsylvania  Supreme  Court  in  Commission- 
ers of  Northumberland  County  v.  Chapman,  B  Rawle  73  (1829).  This 
case  holds  that  the  office  of  President  Judge  of  a  judicial  distiict  is 
taxable  under  a  general  law  taxing  "all  offices  and  posts  of  profit," 
notwithstanding  a  prohibition  in  the  state  constitution  that  the  com- 


BOOK  REVIEWS  427 

pensation  of  judges  "shall  not  be  diminished  during  their  continu- 
ance in  office."  The  prohibition  in  question,  says  the  Chief  Justice, 
"is  to  be  restrained  to  laws  which  have  such  a  reduction  for  their 
object  and  not  for  their  consequence."  And  he  adds:  "The  legis- 
lature could  not  constitutionally  retrench  a  part  of  a  judge's  salary 
under  the  pretext  of  assessing  a  tax  on  it;  but  for  the  bona  fide  pur- 
pose of  contribution,  a  reasonable  portion  of  it,  like  any  other  part 
of  his  property,  may  be  applied  to  the  public  exigencies." 

The  reason  of  the  matter  seems  to  be  with  Chief  Justice  Gibson, 
rather  than  with  Mr.  Black  and  the  authorities  on  which  he  relies.  It 
would  be  agreed  by  all  that  a  discriminatory  tax  on  the  salaries  of 
the  President  and  the  judges  would  be  an  indirect  reduction  of  their 
compensation.  At  the  other  extreme  it  would  be  agreed  that  not 
every  tax  which  reduces  the  purchasing  power  of  an  official  salary  is 
to  be  regarded  as  a  diminution  of  it.  The  excise  on  the  manufac- 
ture of  tobacco  does  not  reduce  a  judge's  compensation  though  it 
may  diminish  its  purchasing  power.  In  the  favorite  diction  of  the 
Supreme  Court,  the  effect  on  the  compensation  of  such  taxation  is 
"indirect."  So,  too,  though  there  is  some  difference  of  degree  be- 
tween the  effect  of  commodity  excises  and  that  of  the  income  tax, 
the  latter  as  well  as  the  former  may  with  good  reason  be  said  to  have 
only  an  indirect  effect  on  the  salary  received. 

Nor  does  it  seem  that  the  inclusion  of  judicial  and  presidential 
salaries  in  a  general  income  tax  is  within  the  mischief  intended  to 
be  prevented  by  the  constitutional  prohibition  against  their  reduc- 
tion. The  object  of  the  prohibition  was  to  safeguard  the  independ- 
ence of  those  within  its  terms  and  to  enable  them  to  perforin  their 
duties  without  threat  of  invasion  of  their  purse  by  a  hostile  legis- 
lature. This  object  is  effectively  attained  by  preventing  the  direct 
diminution  of  the  compensation  paid,  and  by  forbidding  any  levy 
on  the  judges  or  the  President  as  members  of  a  specially  selected 
class.  Burdens  which  they  are  called  upon  to  share  in  common  with 
all  citizens  of  the  country  will  not  threaten  their  independence  or 
impede  the  performance  of  their  duties.  Their  exemption  from  a 
burden  which  is  imposed  on  others  improves  their  relative  situation. 
It  is  equivalent  to  an  increase  in  their  compensation.  With  such 
exemption,  their  office  is  pecuniarily  more  attractive  after  than  be- 
fore the  levy  of  a  general  income  tax.  Those  who  might  be  hesi- 
tating between  wearing  the  robe  or  carrying  the  brief-case  because 
of  the  difference  in  the  money  rewards  will  find  the  difference  les- 
sened. If  exemption  from  a  common  burden  is  in  economics  equiva- 
lent to  an  enhancement  of  salary,  subjection  to  that  burden  is  not  a 
diminution  thereof.  Thus  there  is  no  substantial  reason  for  holding 
that  the  income  tax  as  levied  is  a  decrease  in  the  official  salaries. 
And,  formally,  the  tax  is  a  revenue  measure  and  not  a  regulation  of 
salaries. 

It  may  therefore  be  doubted  whether  Mr.  Black  is  warranted  in 
accepting  without  question  the  authorities  which  he  quotes.  The 
Supreme  Court  has  recently  held  that  taxes  on  net  income  are  not 
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taxes  on  exports  or  on  interstate  commerce  though  the  income  is 
derived  from  the  sale  of  goods  to  other  countries  or  other  states. 
There  is  a  growing  tendency  on  the  part  of  the  Supreme  Court  to 
test  the  constitutional  validity  of  a  tax  by  its  practical  effect.  Seem- 
ingly well-established  doctrines  are  being  re-examined  and  subjected 
to  limitations.  It  is  not  safe  for  a  text  writer  to  content  himself 
with  the  role  of  a  recorder  of  judicial  declarations  and  decisions,  if 
he  essays  to  inform  us  what  the  law  actually  is,  in  Mr.  Justice 
Holmes'  sense  of  law  as  "a  prophecy  of  what  courts  will  do  in  fact." 
But  it  is  the  exceptional  author  of  legal  text  books  who  is  much  more 
than  a  recorder  and  digester. 

Thomas  Reed  Powell 
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DEFINITION  AND  NATURE  OF 
INTERNATIONAL  LAW 

This  article  will  be  devoted  to  a  discussion  of  the  nature 
and  definition  of  international  law,  and  will  be  an  application  to 
state  conduct  of  the  reasoning  already  applied  to  individual  con- 
duct. Jt  has  already  been  pointed  out  that  law,  when  classified 
with  respect  to  the  external  factors  determining  conduct,  may  be 
divided  into  the  jural  conception  of  the  conduct  of  bodies  which 
are  not  subject  to  the  restraints  of  external  political  power,  and 
the  jural  conception  of  the  conduct  of  bodies  which  are  so  subject. 
Independent  states  have  also  been  distinguished  and  described  as 
the  only  bodies  in  the  world  whose  conduct  is  not  subject  to  ex- 
ternal political  power.  International  law,  therefore,  is  that 
branch  of  law  which  relates  to  the  conduct  of  independent  states. 
In  the  previous  article  we  have  pointed  out  that  independent 
states  are  living  organisms  having  certain  inherent  powers  and 
unrestrained  by  any  exterior  political  power.  The  unrestrained 
exercise  of  this  power  would  result  in  anarchy.  Each  state  is 
in  fact  restrained  by  certain  factors,  and  the  exercise  of  re- 
strained power  by  a  state  results  in  an  appreciable  amount  of 
international  order.  Our  task  now  is  to  discover  what  those  re- 
straints are  and  how  they  may  be  described  and  their  operation 
known.  It  is  important  for  the  student  of  international  law 
clearly  to  keep  in  mind  that  we  start  with  unrestrained  power  of 
organisms  as  a  fact,  and  study  the  restraints  which  exist  on  the 
exercise  of  those  powers. 

Note. — All  rights  reserved.  Substantially  Chapter  Three  of  a  treatise 
on  International  Law  now  in  course  of  publication.  Section  numbers, 
headings  and  cross  references  omitted.  Chapter  One  on  "The  Definition 
and  Nature  of  Law"  appeared  in  the  November  number  of  the  Columbia 
Law  Review.  Chapter  Two  of  the  treatise  deals  with  the  facts  of  inter- 
national life. 
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A  state  has  an  interest  in  an  object,  just  as  an  individual  has, 
when  any  change  in  that  object  will  affect  the  state.  Since,  how- 
ever, the  activity  of  a  state  is  confined  almost  entirely  within  its 
own  limits  by  the  facts  of  international  life,  it  follows  that  the  in- 
terests of  a  state  will  be  few  in  number.  Those  which  may  exist 
are  enumerated  in  tabular  form  in  the  note.1  An  individual  inter- 
est will  be  subordinate  to  the  collective  interest  of  the  state. 
Thus,  an  individual  has  an  interest  in  his  own  life;  the  state  has 
an  interest  in  its  preservation,  and  it  is  better  that  the  state 
should  be  preserved  and  one  or  more  individuals  perish  than  that 
a  few  individuals  should  survive  and  the  state  should  perish. 
The  extent  to  which  state  or  individual  interests  prevail  varies 
in  different  communities  and  in  the  same  community  at  different 
times,  depending  on  various  factors  which  are  immaterial  to  the 
present  discussion.  The  interest  of  a  state  is  unprotected  by 
external  political  power,  but  is  protected  by  the  factors  determin- 
ing independent  state  conduct  which  will  next  be  discussed. 

The  factors  determining  the  conduct  of  an  independent  state 
are  easily  described,  and  a  brief  reference  to  them  will  be  suffi- 
cient. There  is  no  political  authority  external  to  an  independent 
state,  consequently  no  power  which  can  afford  redress  for  dam- 
age to  a  state  interest,  determine  a  dispute  between  two  states, 
or  coerce  an  independent  state  to  perform  any  particular  act. 
States  do,  however,  observe  habitual  and  uniform  conduct  in 
many  particulars,  to  which  they  are  influenced  by  certain  factors, 
to  understand  which  we  must  bear  in  mind  that  although  states 
are  in  fact  organisms,  they  are  operated  by  men.2     No  state  can 

1  A  state  will  have  the  following  interests : 

(1)  An  interest  in  itself,  its  territory,  form  of  government,  municipal 
law. 

(2)  An  interest  in  its  officials,  when  they  venture  forth  from  its  juris- 
diction, which  will  be — 

(a)  On  the  open  sea, 

(b)  Within  jurisdiction  of  another  state, 

(c)  In  jurisdiction  of  no  state. 

(3)  An  interest  in  its  members  beyond  its  borders, 

(a)  On  the  open  sea, 

(&)  Within  jurisdiction  of  another  state, 

(c)  In  jurisdiction  of  no  state. 

(4  An  interest  in  another  state. 

(a)  Another  independent  state, 

(b)  A  dependent  state. 

(5)  An  interest  in  the  open  sea  and  in  territory  not  subject  to  the 
jurisdiction  of  any  other  state. 

(6)  An  interest  in  the  maritime  belt. 

2  For  the  purposes  of  this  discussion  the  distinction  Between  state  and 
government  is  immaterial  and  the  word  "state"  will  be  understood  to 
include  the  government  unless  otherwise  indicated  by  the  context 
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act  without  some  one  or  more  human  wills  determining  that  act. 
The  behavior  of  the  state  will  therefore  be  subject  to  the  same 
principles  as  govern  the  conduct  of  men,  because  no  man,  upon 
assuming  a  state  office,  can  divest  himself  of  human  attributes 
and  become  an  impersonal  machine.  An  independent  state  will 
be  governed  in  its  conduct  by — (A)  Self-interest,  (B)  Inherent 
prejudice,  (C)  International  public  opinion,  (D)  Custom  or 
precedent,  (E)  Pressure  from  one  or  more  other  states,  apart 
from  political  power.  A  state  act  will  be  influenced  in  any  given 
case  by  these  factors  in  varying  degrees,  and  they  may  or  may 
not  act  together.  Self-interest  will  in  some  cases  control  and 
the  others  will  be  defied.  The  force  of  habit  and  custom  is  so 
great  in  human  affairs  that  a  state  will  endeavor  to  show  that 
what  is  demanded  by  self-interest  is  in  accordance  with  prece- 
dent and  international  public  opinion.  These  factors  will  be  re- 
ferred to,  for  convenience,  as  international  factors  determining 
the  conduct  of  independent  states.3  They  are  of  varying  force 
and  the  views  of  most  of  the  writers  on  international  law  are 
colored  by  the  emphasis  placed  on  a  particular  factor  to  the  ex- 
clusion of  the  others. 

The  principles  of  ethics  as  influencing  conduct  are  excluded 
from  this  discussion.  These  principles,  so  far  as  they  may  be 
determined  and  agreed  upon  are  solely  the  result  of  a  more  ad- 
vanced culture  and  regard  for  the  interest  of  others  than  is 
common  to  the  average  member  of  the  community  and  are  there- 
fore representative  in  a  small  part  of  public  opinion.  The  opera- 
tion of  these  principles  is  too  weak,  therefore,  to  justify  the  in- 
clusion of  them  in  the  factors  which  actually  operate  with  effect 
in  international  life.4  The  influence  of  ethics  is  naturally  very 
strong  in  theory,  as  the  writers  represent  the  best  element  in 
the  community,  and  accordingly  we  find  most  of  them  over-empha- 
sizing the  ethical  aspect  of  the  subject  and  coloring  their  state- 
ments of  international  law  with  this  view  so  strongly  that  they 
generally  leave  an  entirely  erroneous  impression.  There  is  no 
universal  standard  of  justice,5  consequently  the  opinion  of  what 

8  Some  of  the  writers  indicate  an  apprehension  of  the  external  factors; 
1  Oppenheim,  Int.  L.  (2nd  ed.)  13,  et  seq. 

*  See  Lawrence,  Int.  Law  (5th  ed.)  13,  et  seq.,  for  a  good  discussion 
of  the  place  of  ethics  in  law  and  the  distinction  between  them.  This  dis- 
tinction also  apprehended  by  Hall,  Int.  Law  (6th  ed.)  2;  Woolsey,  Int.  L. 
(6th  ed.)  3. 

•  Hall,  Int.  Law  (6th  ed.)  2. 
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is  just  in  any  particular  case  will  only  be  the  opinion  of  the 
writer,  and  it  is  clear  from  a  cursory  examination  of  the  facts  of 
the  international  life  that  the  conduct  of  independent  states  falls 
far  short  of  the  general  standard  of  justice  entertained  by  even 
the  middle  classes  of  the  individuals  in  the  world.  Justice  will 
therefore  figure  in  our  discussion  only  as  an  ideal  to  be  striven 
for  but  rarely  attained,6  and  totally  irrelevant  in  an  inquiry  into 
che  jural  conception  of  independent  state  conduct. 

The  conduct  of  independent  states  as  determined  by  these 
factors  forms  a  body  of  facts  which  may  be  reduced  to  some 
semblance  of  order  by  analysis,  just  as  in  the  case  of  the  conduct 
of  individuals.  The  description  of  that  orderly  conduct  is  re- 
ferred to  as  a  rule.  It  is  true  that  the  states  on  particular  occa- 
sions do  endeavor  to  determine  what  the  rule  is,  that  is,  find  a 
description  of  the  conduct  to  be  followed,  and  determine  their 
action  accordingly.  Among  states  we  find  a  very  large  amount 
of  self-conscious  action  in  which  the  state  is  voluntarily  and  con- 
sciously endeavoring  to  adjust  its  conduct  to  some  description 
which  may  be  obtained  of  conduct  in  the  past,  or  to  the  play  of 
the  international  factors  of  conduct  as  they  operate  at  that  par- 
ticular time.7  There  is  in  international  affairs  also  an  unconscious 
adjustment  of  the  conduct  of  each  independent  state  to  the  inter- 
ests of  other  states  and  the  welfare  of  the  community  of  states 
as  a  whole,  which  adjustment  is  maintained  until  the  incentive  to 
damage  the  interest  of  another  state  becomes  so  great  that  the 
international  factors  of  conduct  are  disregarded  and  an  act  of 
damage  results.  The  various  states  follow  certain  habitual  con- 
duct from  motives  of  necessity  and  self-interest;  that  is,  volun- 
tarily, without  any  special  pressure  from  another  state.8  This 
conduct  exists  apart  from  any  description.  We  have  the  same 
difficulty  in  international  relations  in  separating  the  rule  and 
the  factors.  We  can  see  more  clearly,  since  we  are  dealing  with 
larger  bodies,  how  conduct  to  a  large  extent  is  orderly,  and  how 

a  Thus  Lawrence,  Int.  Law  (5th  ed.)  1012,  says  that  international 
law  may  be  regarded  as  an  a  priori  investigation  into  what  the  rules  of 
international  intercourse  ought  to  be  or  historical  investigation  of  what 
they  are :  "Two  principal  views  may  be  held  as  to  the  nature  and  origin 
of  these  rules  (of  international  law).  They  may  be  considered  to  be  an 
imperfect  attempt  to  give  effect  to  an  absolute  right  which  is  assumed  to 
exist  and  to  be  capable  of  being  discovered ;  or  they  may  be  looked  upon 
simply  as  a  reflection  of  the  moral  development  and  the  external  life  of 
the  particular  nations  which  are  governed  by  them."  Hall,  Int.  Law  (6th 
ed.)   1. 

7  For  example,  Germany's  attempt  to  justify  her  violation  of  the  neu- 
trality of  Belgium  in  1914. 
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the  tendency  is  voluntarily  to  adhere  to  an  habitual  course  of 
conduct  unless  there  is  some  powerful  motive  to  the  contrary. 

An  independent  state  may  have  an  interest,  but  it  cannot  have 
any  potentiality  of  redress  secured  by  external  political  power 
for  the  simple  reason  that  there  is  no  such  power  in  existence.  A 
state,  therefore,  whose  interest  has  been  damaged  by  the  conduct 
of  another  state,  will  be  able  to  obtain  redress  when  denied  only 
by  setting  in  motion  the  external  factors  influencing  the  conduct  of 
independent  states  to  which  we  have  already  referred.  These 
factors  may  also  be  set  in  motion  by  a  state  which  has  not  been 
damaged,  for  selfish  purposes.  There  will  often  be  a  difference 
of  opinion,  as  to  which  there  is  no  power  competent  to  decide, 
whether  in  any  case  there  has  been  a  damage  to  a  state  interest, 
or  whether  the  state  is  proceeding  for  the  purpose  of  obtaining 
redress  or  merely  for  selfish  ends.0  The  interest  of  a  state  may 
be  damaged  by  the  force  of  nature,  by  the  act  of  another  state,  or 
by  the  act  of  an  individual.  The  independent  state  thus  dam- 
aged will  seek  redress  through  any  one  or  more  of  the  external 
factors  influencing  state  conduct  as  follows :  Where  the  damage 
is  caused  by  act  of  an  independent  state  against  the  independent 
state  itself;  where  caused  by  act  of  a  dependent  state  wholly  ex- 
cluded from  international  life  against  the  independent  state  on 
which  it  is  dependent;  if  partially  existing  in  international  life 
against  such  dependent  state  to  the  extent  allowed  by  the  inde- 
pendent state  upon  which  it  is  dependent.  If  the  damage  is 
caused  by  a  dependent  state  dependent  on  the  independent  state 
damaged,  the  redress  is  a  matter  of  municipal  law  unless  the  de- 
pendent state  exists  to  such  an  extent  in  international  life  as  to 
bring  its  conduct  wholly  or  partially  within  the  influence  of  the 
factors  already  referred  to  affecting  the  conduct  of  independent 
states,  in  which  case  the  redress  is  wholly  or  partially  under 
these.  If  the  damage  is  caused  by  an  individual,  a  distinction  is 
to  be  drawn  between  a  member  of  the  state  and  an  alien.  If  by 
a  member  of  the  state  damaged,  the  redress  is  a  matter  of  muni- 
cipal law.  If  by  a  member  of  another  state,  the  redress  is 
against  the  state  of  which  he  is  a  member  in  the  same  manner  as 

8  The  general  observance  of  the  rules  of  international  law  by  the  inde- 
pendent states  of  the  world  remarked  on  by  Manning,  Int.  L.  (2nd 
ed.),  Amos.  89,  90,  where  he  refers  to  the  conscious  cultivation  of  the 
law  and  appeal  to  its  standards.  See  Lawrence,  Int.  Law  (5th  ed.)  3; 
1  Oppenheim,  Int.  L.  (2nd  ed.)   14. 

9  The  discussion  in  this  article  will,  for  the  purpose  of  the  theoretical 
examination  of  international  law,  be  confined  to  conduct  damaging  a 
state  interest. 
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in  the  case  of  a  dependent  state  wholly  shut  off  from  interna- 
tional life.  Where  the  damage  is  done  to  a  member  of  the  state 
while  within  the  jurisdiction  of  another  state,  the  individual  will 
have  the  redress,  if  any,  afforded  by  the  municipal  law  of  that 
state,  and  his  own  state  will  have  a  redress  through  international 
factors  of  conduct  against  the  other  state.  In  international  life, 
therefore,  the  law  is  in  a  condition  of  self-help,  or  rather,  we 
should  say,  international  life  is  in  a  condition  of  self-help ;  that  is, 
each  state  must  act  for  itself  and  cannot  rely  on  any  superior 
political  power,  as  the  individual  can  in  municipal  life.  Al- 
though the  state  must  act  for  itself,  the  international  factors  of 
conduct  in  many  cases  constitute  an  external  force  assisting  the 
state.  It  is  therefore  not  strictly  accurate  to  confine  our  atten- 
tion to  the  act  of  the  state  and  ignore  the  other  elements,  because 
in  many  cases  the  state  acting  by  itself  will  be  unable  to  secure 
redress. 

It  appears,  therefore,  that  we  have  certain  bodies  and  facts 
concerning  those  bodies,  to  wit,  their  conduct,  the  external  fac- 
tors determining  that  conduct,  which  operate  by  way  of  restraint 
on  the  inherent  power  of  the  state  organism,  and  further,  that 
the  conduct  so  determined  may  be  described  in  terms  of  order. 
Our  next  task  is  to  define  international  law,  that  is,  to  see  how 
the  word  "law"  is  applicable  to  those  facts  we  have  referred  to. 
It  is  necessary  to  examine  the  nature,  scope,  application  and 
definition  of  international  law,  and  then  dispose  of  certain  subor- 
dinate topics,  some  of  which  are  to  be  distinguished  and  ex- 
cluded from  the  discussion.  In  defining  international  law,  there- 
fore, we  have  to  consider  the  distinction  between  the  conduct 
and  the  factors  determining  that  conduct,  and  further  remem- 
ber that  we  cannot  exclude  one  or  the  other  of  them,  but  must 
embrace  them  all  in  our  definition.  International  law,  therefore, 
is  the  conception  in  terms  of  order  of  the  conduct  of  independent 
states10  as  influenced  by  external  and  internal  factors,  from 
which  external  factors  are  excluded  the  forces  of  nature  and 
external  political  power,  which  we  may  call  the  jural  conception 
of  the  conduct.  It  is  necessary  to  add  internal  factors  which 
were  excluded  in  the  definition  of  law  in  general,  because  an 
individual  state  is  frequently  powerfully  impelled  by  self-interest 
to  observe  a  certain  course  of  international  conduct,  and  sec- 
ondly, international  public  opinion  will   proceed   in  part  from 

10  That  independent  states  are  concerned  has  been  recognized  by  some 
writers,  e.  g. — Zouche,  L.  of  Nations  (Carnegie  ed.)  Part  I,  1,  2. 
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within  each  state,  and  it  is  difficult  to  separate  that  part  of  it 
which  is  external  to  a  particular  state,  from  that  which  is  inter- 
nal within  that  state.  It  is  necessary  also  to  distinguish  the 
point  of  view.  We  have  past  conduct,  present  conduct  and  fu- 
ture conduct,  and  the  principal  discussion  is  as  to  future  conduct. 
The  inquiry  in  any  case  will  be:  (A)  What  conduct  have 
independent  states  in  the  past  habitually  followed?  (B)  What 
conduct  do  they  follow  at  the  present  time  under  one  or  several 
external  factors,  none  of  which  include  superior  political  author- 
ity? (C)  What  conduct  may  a  state  consequently  be  expected, 
in  the  absence  of  any  compelling  self-interest  to  act  otherwise,  to 
follow  in  the  future,  under  the  influence  of  these  external  factors 
determining  conduct?  Many  definitions  of  international  law 
have  been  proposed,  and  a  number  of  them  have  been  collected 
in  the  note.11     These  definitions  are  generally  too  narrow,  as 

11  International  law  "is  the  result  of  an  implied  agreement  among 
civilized  nations  to  abide  by  those  practices  which  have  proved  most 
conducive  to  the  promotion  of  profitable  intercourse  in  peace  and  to  the 
mitigation  of  suffering  and  hardship  in  war;"  Frederic  R.  Coudert,  36 
Amer.  L.  Reg.  and  Rev.  N.  S.  362.  "International  law  is  the  final  expres- 
sion of  the  public  opinion  of  the  civilized  world  respecting  the  rules  of 
conduct  which  ought  to  govern  the  relations  of  independent  nations,  and 
is,  consequently,  derived  from  the  source  from  which  all  public  opinion 
flows,  the  moral  and  intellectual  convictions  of  mankind;"  Prof.  Cairns, 
quoted — Wheaton,  Elements  (Dana's  ed.)  23.  The  law  of  nations  when 
we  distinguish  k  from  natural  law  or  international  law  is  the  law  enjoin- 
ing the  utility  of  the  great  aggregate  system  of  communities;  Grotius, 
Belli  ac  Pacis,  Whewell's  Trans.  Proleg.  17.  "The  rules  of  conduct 
regulating  the  intercourse  of  states;"  1  Halleck,  Int.  L.  (4th  ed.)  50. 
"International  law  consists  in  certain  rules  of  conduct  which  modern 
civilized  states  regard  as  being  binding  on  them  in  their  relations  with 
one  another  with  a  force  comparable  in  nature  and  degree  to  that  binding 
the  conscientious  person  to  obey  the  laws  of  his  country,  and  which  they 
also  regard  as  being  enforceable  by  appropriate  means  in  case  of  in- 
fringement;" Hall,  Int.  Law  (6th  ed.)  1.  "International  Law  or  Common 
and  Conventional  Law  of  Nations  is  that  body  of  principles,  rules  and 
customs  which  are  binding  upon  the  members  of  the  international  Com- 
munity of  States  in  their  relations  with  one  another  or  with  the  nationals 
of  other  states;"  Hershey,  Int.  L.  1.  "According  to  Heffter,  one  of  the 
most  recent  and  distinguished  public  jurists  of  Germany,  'the  law  of 
nations,  jus  gentium,  in  its  most  ancient  and  most  extensive  acceptation, 
as  established  by  the  Roman  jurisprudence,  is  a  law  (Recht)  founded 
upon  the  general  usage  and  tacit  consent  of  nations.  This  law  is  applied, 
not  merely  to  regulate  the  mutual  relations  of  States,  but  also  of  indi- 
viduals, so  far  as  concerns  their  respective  rights  and  duties,  having 
everywhere  the  same  character  and  the  same  effect,  and  the  origin  and 
peculiar  form  of  which  are  not  derived  from  the  positive  institutions  of 
any  particular  state,' "  Heffter,  quoted  by  Wheaton,  op.  cit.  16. 
"International  law  may  be  defined  as  the  rules  which  determine 
the  conduct  of  the  general  body  of  civilized  states  in  their  mutual  deal- 
ings;" Lawrence,  Int.  Law  (5th  ed.)  1.  "The  law  of  nature  realized  in 
the  relations  of  separate  nations ;"  1  Lorimer,  Inst.  1.  "The  law  of 
nations   is   the    realization   of   the    freedom   of   separate   nations   by   the 
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they  emphasize  either  the  description  of  the  conduct  or  one  or 
the  other  of  the  international  factors,  and  many  of  them  incor- 
porate the  ambiguous  word  "right." 

International  law  is  a  pure  conception,  a  conception  from 
which  the  external  factor  of  superior  political  power  is  excluded, 
and  is  therefore  difficult  for  the  English-speaking  lawyer  to  grasp 
because  he  is  accustomed  to  thinking  of  law  as  having  that  ex- 
ternal factor  present.  Grasp  that  distinction  he  must  if  he  wants 
to  understand  international  law.     International  law  can  have  no 

reciprocal  assertion  and  recognition  of  their  real  powers ;"  1  Lorimer, 
cp.  cit.  3.  "It  is  in  this  limited  sense,  namely,  as  comprising  the  rules 
which  control  the  conduct  of  independent  states  in  their  relations  with 
each  other,  that  the  term  'Law  of  Nations'  is  employed  in  the  following 
treatise;"  Manning,  Int.  L.  (2nd  ed.)  Amos.  3.  "Law  of  Nations  or 
International  Law  is  the  name  for  the  body  of  customary  and  conven- 
tional rules  which  are  considered  legally  binding  by  civilized  States  in 
their  intercourse  with  each  other;"  1  Oppenheim,  Int.  L.  (2nd  ed.)  3. 
"From  the  nature  then  of  States,  and  from  the  nature  of  individuals,  cer- 
tain rights  and  obligations  towards  each  other  necessarily  spring;  these 
are  defined  and  governed  by  certain  laws.  These  are  the  laws  which 
form  the  bond  of  justice  between  nations  .  .  .  and  which  are  the 
subject  of  international  jurisprudence  and  the  science  of  the  interna- 
tional lawyer,  jus  inter  genies;"  1  Phillimore,  Int.  L.  (3rd  ed.)  3,  4. 
Pufendorf  says  that  "the  rules  of  abstract  propriety,  resting  merely  on 
unauthorized  speculation,  and  applied  to  international  transactions,  consti- 
tute international  law  and  acquire  no  additional  authority  when  by  usage 
of  nations  they  have  been  generally  received  and  approved  of;"  1  Wild- 
man,  Int.  L.  28,  quoted  Woolsey,  Int.  L.  (6th  ed.)  12,  13.  "I  claim  then 
that  the  aggregate  of  the  Rules  to  which  nations  have  agreed  to  conform 
in  their  conduct  towards  one  another  are  properly  to  be  designated  'Inter- 
national Law ;' "  Lord  Russell,  Address  at  Saratoga  Springs,  12  Law 
Quar.  Rev.,  313.  "The  proper  and  immediate  subjects  of  the  Law  of 
Nations  being  those  political  communities  which  are  in  a  state  of  Inde- 
pendence, and  a  test  of  their  independence  being  their  aptitude  or  capacity 
to  discharge  the  obligations  of  Natural  Society  towards  other  political 
communities,  and  to  regulate  the  mode  of  discharging  their  obligations 
without  the  consent  of  any  Political  Superior,  the  rules  which  result  from 
mutual  relations  and  which  govern  their  intercourse,  resolve  themselves 
into  Natural  rules  and  Positive  rules  and  the  aggregate  body  of  those 
rules  which  admit  of  being  enforced,  constituting  the  Law  of  Nations 
in  the  most  extensive  sense  of  the  term;"  Twiss,  L.  of  Nations,  Peace 
(2nd  ed.)  145.  "The  Law  of  Nations  is  the  science  which  teaches  the 
rights  subsisting  between  nations  or  states  and  the  obligations  correspond- 
ent to  those  rights;"  Vattel,  Chitty's  Trans.  Prelim.  §3.  "International 
Law,  otherwise  called  the  Law  of  Nations,  is  the  law  of  the  society  of 
states  or  nations;"  1  Westlake,  Int.  L.  (2nd  ed.)  1.  "International  law, 
in  a  wide  and  abstract  sense,  would  embrace  those  rules  of  intercourse 
between  nations,  which  are  deduced  from  their  rights  and  moral  claims ; 
or  in  other  words,  it  is  the  expression  of  the  jural  and  moral  relations 
of  states  to  one  another.  ...  In  a  more  limited  sense, 
international  law  would  be  the  system  of  positive  rules,  by  which  the 
nations  of  the  world  regulate  their  intercourse  with  one  another.  But 
in  the  strictness  of  truth  this  definition  is  too  broad,  for  there 
is  no  such  law  recognized  as  yet  through  all  nations.  . 
Coming  within  narrower  limits,  we  define  international  law  to  be  the  ag- 
gregate of  the  rules  which  Christian  states  acknowledge,  as  obligatory  in 
their  relations  to  each  other,  and  to  each  other's  subjects  ;"  Woolsey,  op.  cit. 
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motive,  no  purpose,  no  subject,  no  object.  The  conduct  followed 
by  a  state  may  have  such  a  character  and  also  the  factors  influenc- 
ing that  conduct,  but  it  is  difficult  to  see  how  the  conception  of 
the  conduct  as  so  determined  can  have  any  such  characteristics. 
It  is  true  that  in  practice  we  say  the  law  compels  this.  The 
statement  is  ambiguous.  What  we  mean  is,  that  the  state,  acting 
through  its  appropriate  organs,  will  attempt  to  furnish  redress 
as  to  conduct  of  a  certain  description. 

Much  confusion  exists  because  of  the  failure  to  distinguish 
the  factors  and  the  conduct  from  the  conception  of  international 
law,  and  a  number  of  different  notions  have  from  time  to  time 
been  put  forward,  some  of  which  when  critically  examined  are 
seen  to  be  mere  offsprings  of  that  confusion  and  accordingly  are 
to  be  banished  from  the  realm  of  accurate  thought.  Other  no- 
tions correctly  express  one  or  more  aspects  of  the  operation  of 
the  international  factors  of  conduct  and  to  that  extent  are  to  be 
retained.  There  are  several  headings  under  which  this  part  of 
the  discussion  usually  appears,  and  it  will  perhaps  simplify  our 
attack  upon  the  problem  if  we  take  it  up  under  them.  The 
writers  usually  discuss  the  legal  nature  of  international  law,  the 
sanction  of  international  law,  the  scope  and  application  of  inter- 
national law,  and  the  subjects  and  objects  of  international  law. 

2,  3.  "International  law,  as  understood  among  civilized  nations, 
may  be  defined  as  consisting  of  those  rules  of  conduct  which  reason 
deduces,  as  consonant  to  justice,  from  the  nature  of  the  society  existing 
among  independent  nations ;  with  such  definitions  and  modifications  as 
may  be  established  by  general  consent ;"  Wheaton,  op.  cit.  23. 
"Public  international  law  is  the  body  of  generally  accepted  principles 
governing  relations  among  states ;"  Wilson,  Int.  L.  3.  See  n.  3  for  collec- 
tion of  definitions.  "International  law  is  the  customary  law,  which  deter- 
mines the  rights  and  regulates  the  intercourse  of  independent  states  in 
peace  and  in  war;"  1  Wildman,  Int.  L.  1.  "International  laws  are  rules 
of  conduct  observed  by  men  towards  each  other  as  members  of  different 
states,  though  members  of  the  same  International  Circle ;"  Walker,  Sci- 
ence, Int.  L.  44.  "International  law  consists  in  those  rules  of  conduct 
which  civilized  states  observe  in  their  relations  with  one  another  and 
with  one  another's  subjects;"  Walker,  Man.  Int.  L.  1.  "International 
law  is  the  code  of  states  and  of  communities  to  which  has  been  accorded 
recognition  of  belligerency;"  Walker,  op.  cit.  3.  "Law  between  Nations 
is  the  law  which  is  recognized  in  the  community  of  different  princes  or 
peoples  who  hold  sovereign  power — that  is  to  say,  the  law  which  has 
been  accepted  among  most  nations  by  customs  in  harmony  with  reason, 
and  that  upon  which  single  nations  agree  with  one  another,  and  which  is 
observed  by  nations  at  peace  and  by  those  at  war;"  Zouche,  L.  of  Na- 
tions (Carnegie  ed.)  Part  I,  1.  "The  various  ideas  of  law  formed  in 
different  societies  and  times,  and  the  various  groups  of  customs  which 
have  been  obeyed  as  law,  have  probably  not  yet  been  sufficiently  com- 
pared and  analyzed,  and  until  an  adequate  comparison  and  analysis  have 
been  made,  no  definition  or  description  of  law  can  be  regarded  as  final;" 
Hall,  op.  cit.  14. 
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Thus,  many  writers  undertake  to  prove  that  international  law 
is  of  a  legal  nature.  If  the  propositions  we  have  laid  down  are 
correct,  there  is  no  occasion  for  the  discussion  because  interna- 
tional law  is  by  the  definition  a  conception  in  terms  of  order  of 
the  conduct  of  certain  bodies,  and  therefore  as  much  of  a  legal 
nature  as  the  like  conception  of  the  conduct  of  individuals.  The 
views  of  the  writers,  however,  are  not  disposed  of  so  easily.  The 
discussion  of  the  question  whether  rules  of  international  law  are 
legally  binding  plainly  begs  the  question  because  it  involves  the 
meaning  of  law,  and  further,  fails  to  distinguish  that  there  is  no 
factor  of  political  power  in  international  relations,  and  that 
therefore  international  law  is  different  from  municipal  law.  If, 
however,  law  is  used,  as  it  often  is,  to  mean  the  external  factor 
of  superior  political  power,  then  international  law  is  not  law 
because  there  is  no  superior  political  power.  The  controversy, 
therefore,  is  hopelessly  obscured  in  the  ambiguity  of  the  word 
"law"  and  reaches  no  rational  conclusion.  When  it  is  carefully 
analyzed  we  will  find  it  is  nothing  but  a  meaningless  controversy 
over  words.  The  views  of  some  of  the  writers  are  collected  in 
the  note.12 

12  Hall,  Int.  Law  (6th  ed.)  13-16,  says  international  law  constitutes  a 
branch  of  true  law  because  cast  in  a  legal  mould  and  treated  in  practice 
as  being  legal  in  character,  although  lacking  the  sanction  of 
determinate  political  authority,  and  lying,  as  he  admits,  on 
the  extreme  frontier  of  law.  Hall,  op.  cit.  18,  says  absolute 
independence  of  state  is  unnecessary  to  the  conception  of  a  legal  relation 
between  communities  independent  of  each  other;  that  international  law 
could  exist  just  as  well  in  a  world  of  equal  states  dependent  on  a  com- 
mon superior,  which  is  true,  because  then  there  would  be  a  common 
political  superior  exercising  to  a  greater  or  less  extent  the  power  of 
state.  It  is  not,  however,  a  question  of  conception,  but  a  question  of  fact. 
We  are  studying  bodies  which  have  no  external  superior  in  fact,  and  that 
is  all  there  is  to  it.  The  facts  might  have  been  otherwise,  they  may  be 
otherwise  in  the  future,  in  either  of  which  events  we  will  be  studying 
different  facts.  Hershey,  Int.  L.  5-9,  describes  international  law  as  a 
branch  of  true  law  and  discusses  the  external  factors  determining  state 
conduct,  i  he  proposition  he  states  demonstrates  the  obscurity  in  the  use 
of  the  word  law.  If  true  law  is  municipal  law,  then  law  must  have 
political  power  to  enforce  it  and  international  law  is  not  true  law.  He 
points  out  that  some  branches  of  municipal  law  are  not  enforced  by 
political  power  of  the  state  and  that,  in  some  cases,  where  the  political 
power  assumes  to  act,  it  fails  because  the  people  are  not  in  accord.  That 
is  to  say,  the  factors  determining  conduct  in  municipal  life  may  not  agree 
with  the  political  power  and  its  exercise  will  be  futile.  Lawrence,  Int. 
Law  (5th  ed.)  2,  says  that  the  principles  of  international  law  are  rules 
whether  they  are  or  are  not  laws,  but  the  question  whether  it  (interna- 
tional law)  confers  rights,  depends  on  whether  the  term  law  is  properly 
applied.  The  question  as  to  the  application  of  the  term  law  depends 
on  the  definition  of  the  term  law.  It  is  reasoning  in  a  circle  to  argue  that 
the  distinction  between  international  and  municipal  law  is  based  on  any 
meaning  given  the  word  law.    1  Oppenheim,  Int.  L    (2nd  ed.)   8-15,  after 
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There  can  be  no  sanction  of  international  law,  as  that  word 
is  applied  to  municipal  law  enforced  by  political  authority.  There 
are,  however,  the  external  factors  of  compulsion  which  may  be 

defining  law  as  a  body  of  rules  for  human  conduct  within  a  community 
which  by  common  consent  of  this  community  shall  be  enforced  by  ex- 
ternal power,  concludes  that  international  law  is  law  in  the  same  sense 
because  he  finds  in  international  life  all  the  three  elements  of  law,  to  wit : 
a  community,  which  is  a  community  of  nations ;  second,  a  body  of  rules 
for  the  conduct  of  the  members  of  the  community.     These  rules  he  finds 
in  the  rules  of  conduct  which  have  grown  up  in  the  last  few  centuries 
and   in   the   written    rules   created   by   international   agreements.     And    a 
third  element,  in  a  common  consent  of  the  members  of  the  community 
that   these   rules   shall   be   enforced   by  external   power,    which   external 
power  he  finds  in  self-help  and  intervention  on  the  part  of  other  states 
which  sympathize  with  the  state  wronged.     This  external  power,   how- 
ever, does  not  include  superior  political  power  of  the   state;   therefore, 
the  supposed  analogy  breaks  down  as  to  one  of  the  elements.     1  Philli- 
more,   Int.    L.    (3rd   ed.)    76-78,    answers    the   objection  that   there   can 
be   no   law   between    independent    states    because     no     common    political 
superior,  as  follows:    (1)    As  a  matter  of  fact,  states  do  recognize  the 
existence  and  independence  of  each  other,  out  of  which  society  law  must 
necessarily  spring,  that  the  rule  of  right  regulating  intercourse  between 
themselves  is  such  law,  which  is  no  answer  but  simply  an  assertion  that 
law  exists  in  such  a  society,  which  is  denied  by  the  proposition.     (2)  The 
proposition   confuses  the   physical   sanction   of   law   enforced  by  political 
superior  and   the   moral   sanction   of   right.      (The  learned  judge  would 
have   more   accurately  said,   the  proposition   takes  only  one  view  of  the 
possible  meaning  of   law  and  excludes  the   other — not  so  much  a  con- 
fusing of  the  two  as  an  overlooking  of  one.)      That  irrespective  of  the 
international    means    of    enforcing,    the    law   must   remain,    as    God    has 
willed  the  society  of  states  as  He  has  that  of  individuals.     (3)   Most,  if 
not  all,  civilized   states  have  incorporated  into  their  own  municipal  law 
a  recognition   of   the  principle  of   international   law.     While  this   clearly 
refers  to  the  acknowledgment  by  individual  states  of  the  existence  of  in- 
ternational law,  it  sheds  no  light  upon  the  proposition  which  is  as  to  the 
quality  or  character  of  that  law.     (4)   History  demonstrates  that  a  cer- 
tain nemesis  overtakes  the  transgressor  of  international  justice,  citing  the 
first   partition   of   Poland   as   opening   an   "Iliad   of   Woes."     It  may  be 
true  that  a  nemesis  does  overtake  the  wrongdoer,  but  an  accurate  reading 
of    history    will     fortify    the    conclusion    that    the    wicked    go    unpun- 
ished in    international    life    as    often    as  they  do  in  municipal  life,  and 
the  instances  in  which  they  do  in  municipal  life  are  certainly  very  fre- 
quent    Twiss,  L.  of  Nations,  Peace  (2nd  ed.)   175,  176,  however,  answers 
more    accurately — that    the    absence    of    any    superior    political    power    is 
immaterial  since  the  rules  of  international  conduct  are  in   fact  enforced 
by    factors   external   to   the    independent    states,    and   therefore   may   be 
described   as   law   since  any    rule    enforced   by   external    factors   is    law. 
"International   Law   in   Legal   Education,"  J.   B.    Scott,  4   Columbia   Law 
Rev.  409,  "The  Binding  Force  of  International  Law."  A.  Pearce  Higgins. 
See  review  in  11  Columbia  Law  Rev.  699  and  5  Amer.  J.  Int.  Law,  850. 
"The  Legal  Nature  of  International  Law,"  James  Brown  Scott,  1  Amer. 
J.  Int.  Law.  8,  31  et  seq.    "The  Influence  of  Christianity  on  Law  of  Na- 
tions," 2  Ward,  Hist    1   et  seq.     "The  Development  and   Formation  of 
International  Law."  Ernest  Nys,  6  Amer.  J.  Int.  Law.  1  et  seq.,  279    et  seq. 
"The  Influence  of  the  Law  of  Nature  Upon  International   Law  in  the 
United  States."  Jesse  S.  Reeves,  5  Amer.  J.  Int.  Law,  547  et  seq.     "The 
Reconstruction    of    International    Law,"    Franz    von    Liszt,    64   Univ.    of 
Penna.  Law  Rev.,  765.     "International  Justice,"  James  Brown  Scott.  64 
Univ.  of  Penna,  Law  Rev.  774. 
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described  as  a  sanction.13  International  life  is  in  a  condition  of 
self-help,  that  is,  each  state  must,  if  it  cannot  persuade  another 
state  to  afford  redress,  take  measures  to  compel  that  redress. 
The  difficulty  is  that  this  freedom  of  action  has  and  does  result 
in  many  acts  of  oppression  and  is  used  for  selfish  purposes, 
which  circumstances  have  led  the  writers,  confused  by  ethical 
notions,  to  attempt  to  pass  judgment  on  particular  acts,  and  sup- 
pose that  there  is  some  power  to  determine  what  a  state  shall  or 
shall  not  do,  which  supposition,  however,  is  nothing  but  the  opin- 
ion of  the  writer  upon  the  state  conduct  in  question. 

There  is  great  confusion  among  the  writers  in  an  attempt  to 
define  the  scope  and  application  of  international  law.  The  scope 
and  application  which  is  thus  referred  to  is  really  a  description 
of  the  operation  of  the  international  factors  of  conduct,  and  since 
international  law  is  a  conception  in  terms  of  order  of  the  conduct 
of  certain  bodies  as  determined  by  those  factors,  our  attention 
will  necessarily  be  confined  to  the  bodies  so  subject.  The  appli- 
cation of  these  factors  to  the  conduct  of  independent  states, 
therefore,  determines  the  limits  of  our  inquiry.  There  are  cer- 
tain independent  states  which  are  said  not  to  be  within  the  scope 
of  nor  subject  to  international  law.  An  examination  of  these 
bodies  and  of  their  peculiar  situation  will  more  clearly  illustrate 
the  principle  that  what  we  are  really  discussing  is  the  operation 
of  international  factors  of  conduct  and  not  the  abstract  concep- 
tion of  law.14  A  state  is  a  member  of  the  family  of  nations 
when  it  is  responsive  to  an  equal  extent  with  the  other  states  to 
the  factors  determining  the  conduct  of  independent  states.  Since 
there  are  factors,  external  and  internal,  determining  the  conduct 
of  independent  states,  and  these  factors  operate  equally  on  each 

13  "The  Sanction  of  International  Law,"  Amos  J.  Peadee,  10  Amer.  J. 
Int.  Law,  328  et  seq. 

14  Hershey,  Int.  L.,  96,  observes  that  some  publicists  say  that  the 
scope  of  international  law  is  as  wide  as  humanity  itself  and  its  range 
extends  over  the  whole  earth.  1  Oppenheim,  Int.  L.  (2nd  ed.)  30,  entitles 
his  discussion,  "Dominion  of  the  Law  of  Nations,"  and  says  "Dominion 
of  the  law  of  nations  is  the  name  given  to  the  area  within  which  inter- 
national law  is  applicable,  that  is,  those  States  between  which  interna- 
tional law  finds  validity,"  and  then  considers  the  question  of  what  states 
are  subjects  of  the  law  of  nations,  whether  only  Christian  or  whether 
Christian  and  all  others,  and  concludes  that  it  is  Christian  and  some 
others.  There  is  objection  to  the  use  of  the  word  "dominion"  and  the 
word  "area"  in  discussing  the  application  of  law.  Area  seems  to  imply 
space,  but  law  applies  only  to  conduct  and  has  no  reference  whatever 
to  space.  The  learned  professor's  idea  that  law  is  law  between  the 
states,  that  is,  fills  up  spaces  between  the  states,  is,  it  is  believed,  entirely 
out  of  place. 
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state,  it  follows  that  if  a  state  is  in  such  circumstances  that  it 
cannot  and  will  not  respond  to  an  equal  extent  with  the  other 
independent  states  to  these  factors,  it  cannot  fully  participate  in 
international  life  with  them.  States,  therefore,  which  are  bar- 
barous and  uncivilized,  without  commerce,  and  not  having  a  pub- 
lic opinion  corresponding  in  a  measure  to  the  international  public 
opinion  of  the  civilized  states  of  the  world,  are  not  in  a  position 
to  participate  equally  with  the  other  independent  states  in  the 
benefits  of  international  life.16  Such  a  state  will  not  be  respon- 
sive to  the  same  factors  which  will  determine  the  conduct  of 
other  independent  states.  This  is  a  somewhat  difficult  point  to 
apprehend.  The  independent  civilized  states  of  the  world  show 
in  their  relations  with  each  other  a  state  of  warfare  and  violence 
which  is  but  little  removed  from  barbarism.  It  therefore  seems 
somewhat  peculiar  to  sr.y  that  a  state  participating  in  such  a 
rough  and  tumble  life  can  set  itself  up  in  any  way  superior  to  a 
barbarous  state,  such  as,  for  instance,  Afghanistan,  Persia,  Pata- 
gonia, Ethiopia,  or  the  Barbary  States  as  they  were  in  1800. 
The  facts  remain,  however,  that  these  independent  civilized 
states,  in  spite  of  their  continual  fighting,  are  subject  to  the  ex- 
ternal factors  determining  state  conduct,  and  even  in  their  wars, 
to  a  greater  or  less  extent,  conform  their  conduct  to  the  rules  of 
international  law.  There  is,  therefore,  an  appreciable  or  meas- 
urable conformity  with  international  law,  hand  in  hand  with  fre- 
quent instances  of  its  disregard  and  violation.  We  must,  there- 
fore, in  considering  this  aspect  of  the  subject,  shut  our  eyes  to 
the  violations  of  international  law  by  independent  civilized  states, 
and  recognize  that  the  barbarous  state  would  not  conform  to  in- 
ternational law  even  to  so  great  an  extent  as  these  independent 
civilized  states.  This  has  been  illustrated  by  numerous  instances 
in  history,  and  therefore  it  has  been  necessary  for  the  states 
comprising  the  family  of  nations  to  adopt  towards  these  com- 
munities a  somewhat  different  attitude.16 

Since  a  dependent  state  has  no  freedom  of  international  ac- 

15  What  has  been  called  reciprocating  will,  1  Lorimer,  Int.,  109  et  seq., 
reciprocating  power,  1  Lorimer,  op.  cit.,  133  et  seq. 

18  In  their  intercourse  with  distant  and  weak  states  there  has  been 
too  much  disposition  among  the  states  of  Europe  to  avail  themselves 
of  that  law  (law  of  nations)  when  it  has  been  "in  their  favor  and  to 
repudiate  its  obligations  when  it  would  have  been  against  them ;"  Man- 
ning, Int.  L.  (2nd  ed.)  Amos.  88n ;  See  Woolsey,  Int.  L.  (6th  ed.)  4. 
International  law  is  not  confined  to  Christian  States  or  members  of  the 
family  of  nations;  I  Phillimore,  Int.  L.  (3rd  ed.)  20-23;  see  Lawrence, 
Int.  Law  (Sth  ed.)  57,  5a 
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tion,  it  cannot  freely  adjust  itself  to  the  current  of  international 
life.  Its  conduct,  therefore,  depends  on  the  will  of  the  state  on 
which  it  depends  and  is  the  conduct  of  that  state.  The  only  con- 
duct we  are  studying  is  international  conduct,  and  the  conduct 
of  independent  states  only  is,  therefore,  the  subject  of  our  dis- 
cussion. Independent  states  can  only  be  expected  to  look  to  other 
independent  states  for  redress  for  state  acts.  It  would  be  foot- 
less for  a  state  to  call  a  dependent  state  to  account  and  have  the 
latter  answer  that  it  was  subject  to  another  state,  to  which  the 
complaining  state  must  look  for  redress.  The  scope  and  opera- 
tion of  international  law  is  therefore  the  scope  and  operation  of 
the  international  factors  of  conduct.  There  is  another  ambiguity 
in  this  connection  which  should  be  noticed.  It  is  sometimes  said 
that  the  rules  of  international  law  apply  to  land,  open  sea,  ves- 
sels.17 The  factors  of  international  conduct  can  operate  only  on 
the  bodies  of  the  independent  states  and  may  determine  their 
conduct  as  to  land,  the  open  sea,  vessels,  but  cannot  affect  or  in 
any  way  determine  the  conduct  of  such  objects. 

An  object  is  anything  which  comes  within  the  cognizance  of 
senses  and  when  used  in  connection  with  the  word  activity  indi- 
cates that  which  is  affected  by  the  action  or  to  which  the  action 
civilized  states.  This  has  been  necessary  for  the  setashrdluetau 
is  directed.  A  subject  is  a  body  under  the  power  of  another. 
Since  international  law  is  an  abstract  conception,  it  can  have  no 
subject  and  no  object.  The  writers,  however,  constantly  use 
these  words  as  applicable  to  various  things  which  they  conceive 
to  be  the  subjects  or  objects,  as  the  case  may  be,  of  international 
law.  An  independent  state  is  undoubtedly  subject  to  the  interna- 
tional factors  of  conduct,  but  not  subject  to  any  abstract  concep- 
tion of  law.  The  word  "subject"  therefore  is  properly  applicable 
to  those  bodies,  and  since  the  international  factors  of  conduct 
connote  activity,  that  is,  the  activity  of  the  factor,  the  thing  which 
is  affected  by  that  activity,  to  wit,  an  independent  state,  is  properly 
described  as  an  object.  When,  therefore,  we  accurately  use 
these  words,  we  find  that  an  independent  state  is  as  well  the 

17  Thus,  Hershey,  Int  L.  171,  says  that  the  objects  of  the  law  of 
nations  are  (1)  Material  goods  and  things;  (2)  Individuals  or  persons 
(including  corporations),  and  that  the  main  things  to  which  the  rules  of 
international  law  apply  are  land  territory,  the  open  sea,  vessels  and  other 
public  property  of  various  sorts.  A  tempest  may  sweep  a  vessel  from 
her  moorings,  but  if  the  port  regulations  require  that  she  be  moved, 
that  can  only  be  accomplished  by  the  act  of  individuals  whose  conduct, 
with  respect  thereto,  is  determined  by  the  external  factor  of  the  political 
power  of  the  state. 


INTERNATIONAL  LAW  443 

object  as  a  subject  of  international  factors  of  conduct  and  is 
neither  of  international  law.  It  is  said,  for  instance,  that  states 
are  the  subject  of  international  law,  and  individuals  the  object. 
The  use  of  the  words  "subject"  and  "object"  in  this  connection 
betrays  a  failure  to  keep  in  mind  the  exact  nature  of  law.  Sub- 
ject and  object  necessarily  imply  action  of  some  sort,  the  one — 
the  doer  of  the  act,  the  other — the  end  or  thing  to  which  the  act 
tends  or  upon  which  it  operates. 

We  have  referred  in  the  note  to  some  of  the  current  views 
as  to  what  are  objects  and  subjects  of  international  law.18 

An  individual  is  always  subject  to  the  political  power  of  some 
state  expect  in  the  rare  case  where  he  throws  off  political 
restraint  and  ventures  in  the  international  world  alone.19  He  is 
therefore  not  in  any  way  affected  by  the  international  factors  of 
conduct  because  he  is  subject  to  a  factor,  to  wit,  external  superior 
political  power,  which  does  not  exist  in  the  international  world, 
and  which   factor,  by  its  operation,  shuts  him  entirely  out  of 

18  States,  subjects:  Hershey,  Int.  L.  92;  Lawrence,  Int.  Law  (Sth 
ed.)  54,  76;  1  Phillimore,  Int.  L.  (3rd  ed.)  79,  213;  Wheaton,  Elements 
(Dana's  ed.)  29,  30.  Nations,  subjects:  Twiss,  L.  of  Nations,  Peace  (2nd 
ed.)145;  Wheaton,  op.  cit.  29,  30.  Envoys,  objects  not  subjects  :  1.  Oppen- 
heim,  Int.  L.  (2nd  ed.)  455,  456.  Fugitive  criminal,  from  certain  point 
of  view,  object :  Hershey,  op.  cit.  263.  Individuals  and  corporations 
objects  not  subjects:  Hershey,  op.  cit.  236;  1  Oppenheim,  Int.  L.  (2nd 
ed.)  362,  363.  Individuals,  subjects:  see  authors  referred  to  by  Hershey, 
op.  cit.  92  n2.  Private  corporations,  subjects:  Wheaton,  op.  cit.  30,  31. 
Princes,  subjects:  Wheaton,  op.  cit.  31.  Wheaton  there  says,  "The  pecu- 
liar objects  of  international  law  are  those  direct  relations  which  exist 
between  nations  and  states."  The  objects  consist  of  the  rights  which 
are  to  be  ascertained,  protected  and  enforced  by  international  law;  1 
Phillimore,  op.  cit.  79,  213.  The  rights  of  individual  states  and  their 
sovereigns  constitute  the  subjects  of  international  law;  1  Wildman,  Int. 
L.  38.  Material  goods  and  things,  objects:  Hershey,  op  cit.  171.  The 
open  sea,  object;  1  Oppenheim,  op.  cit.  323.  See  1  Lorimer,  Inst.  15, 
who  says  the  general  object  of  international  law  is  liberty.  "The  proper 
and  immediate  subjects  of  the  Law  of  Nations  being  those  political  com- 
munities which  are  in  a  state  of  Independence,  and  the  test  of  their  Inde- 
pendence being  their  aptitude  or  capacity  to  discharge  the  obligations  of 
Natural  Society  towards  other  political  communities  and  to  regulate  the 
mode  of  discharging  those  obligations  without  the  consent  of  any  Political 
Superior,  the  rules  which  result  from  their  mutual  relations,  and  which 
govern  their  intercourse,  resolve  themselves  into  natural  rules  and  posi- 
tive rules,  and  the  aggregate  body  of  those  rules,  which  admit  of  being 
enforced,  constitute  the  Law  of  Nations  in  the  most  extensive  sense  of 
the  term.  The  Law  of  Nations  accordingly  divides  itself  into  natural 
or  necessary  law,  and  positive  or  instituted  law."  Twiss,  L  of  Nations, 
Peace,  op.  cit.  145.  Hall,  Int.  Law  (6th  ed.)  17,  speaks  of  the  capacity  in 
corporate  person  to  be  subject  to  law  as  depending  on  the  existence  of 
a  sense  of  right  and  of  a  sense  of  obligation  to  act  in  obedience  to  it, 
either  on  the  part  of  the  community  at  large  or  at  least  in  the  man  or 
body  of  men  in  whom  the  will  governing  the  acts  of  the  community  re- 
sides. 

"Zouche,  L.  of  Nations  (Carnegie  ed.),  Part  II.  V.  1. 
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international  life.  The  political  canopy  of  the  individual's  own 
state  protects  him  from  international  life,  and  all  its  incidents 
and  that  canopy  intercepts  the  international  factors  of  conduct 
before  they  can  reach  him.  An  individual  is  touched  with  inter- 
national life,  if  at  all  only  as  a  member  of  an  independent  state 
and  not  in  any  other  capacity.  The  discussion  relates  solely  to 
the  conduct  of  independent  states,  and  they  are  distinguished  be- 
cause they  are  the  only  bodies  in  existence  having  no  political 
superior  power,  and  every  other  body  and  all  individuals  in  the 
world  are  subject  to  such  political  power.  It  follows,  therefore, 
that  there  is  a  vital  distinction  between  the  exercise  of  that  politi- 
cal power  by  the  state  and  the  aspect  of  that  state  with  respect  to 
non-existence  of  political  power  by  any  other  body.  The  dis- 
tinction is  between  municipal  life  with  political  jurisdiction,  and 
international  life  and  lack  of  political  jurisdiction.20  The  posi- 
tion of  an  individual  in  international  law  has  given  rise  to  con- 
siderable speculation  among  the  writers  who  have  elaborately 
discussed  the  question  whether  he  has  any  rights  in  international 
law.21  This  is  another  of  the  many  instances  of  the  use  of  the 
ambiguous  word  "right."  We  shall  point  out  that  a  state  has  no 
right  at  all  except  when  we  use  that  word  in  the  sense  of  an  in- 
terest or  of  power.  The  individual,  therefore,  in  so  far  as  he 
appears  or  acts  through  his  own  state,  has  also  no  rights  except  as 
that  word  is  used  to  describe  an  interest  or  power. 

The  word  "right"  is  used  in  several  different  senses,  among 
which  are:  (A)  power,22  (B)  interest,  (C)  potentiality  of  hav- 
ing redress  afforded  by  the  political  power  of  the  state,  (D) 
that  which  is  just.  Where  interest  or  power  is  meant,  these 
words  will  be  substituted  for  "right."  There  is  no  occasion  for 
retaining  such  an  ambiguous  term,  and  it  will  accordingly  be 
discarded,  although  reference  will  sometimes  be  made  to  its  use 
by  the  writers.  No  reader  of  international  law  can  fail  to  be 
struck  with  the  utterly  inadequate  discussion  of  the  so-called 
rights  of  states  which  is  found  in  the  writers.'  The  discussion 
always  begs  the  question  by  assuming  that  there  is  a  right,  and 
then  without  defining  it,  enumerating  what  the  writer  conceives 
may  be  done  in  the  exercise  of  that  right.  Many  writers,  per- 
haps the  majority,  adhere  to  the  notion  that  a  state  has  a  right, 

20 Lawrence,  Int.  Law  (5th  ed.)  72,  et  seq.;  2  Lorimer,  Inst.  131;  Op- 
penheim,  Int.  L.  (2  ed.)  362,  et  seq. 

21  Supra,  footnote  20. 

22Grotius,  Belli  ac  Pacis.  Whewell's  Trans.  I.  c.  I.  V;  Vattel,  Chitty's 
Trans.,  Book  I  195. 
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and  classify  under  various  names,  which  are  appended  in  the 
note,  what  they  call  the  right  of  states.23  .The  learned  authors 
are  sometimes  describing  the  interests  of  a  state  and  use  the 
word  "right"  in  that  sense,  or  they  are  sometimes  describing  the 
powers  of  a  state  and  using  the  word  "right"  in  that  sense,  a 
loose  use  of  language  which  is  only  too  prevalent  among  writers 
on  international  law  and  legal  philosophers.24  A  distinction  was 
formerly  drawn  between  perfect  and  imperfect  rights.  A  perfect 
right  was  said  to  be  accompanied  by  a  power  of  compulsion,  and 
an  imperfect  right  was  unaccompanied  by  any  such  power.  The 
only  compulsion  in  international  life  is  self-help,  the  exercise  of 
which  lies  solely  in  the  discretion  of  the  state  concerned.25  The 
distinction,  therefore,  is  without  weight  and  has  been  discarded 
by  some  writers.26 

The  question  has  been  raised  by  a  number  of  writers  whether 
a  state  can  be  guilty  of  a  crime.  It  seems  that  it  cannot  in  any 
sense  in  which  the  word  "crime"  is  used  in  municipal  law.  In 
that  jurisdiction,  a  crime  is  an  act  punishable  by  the  political 
power  of  the  state.  The  word  "crime,"  may  be  used  in  an  ethical 
sense,  as  designating  an  act  whether  it  is  or  is  not  punishable 

23  For  references  to  conflicting  views  on  the  subject  of  rights,  see 
Hershey,  Int.  L.  143  nl. 

24  The  conventional  classification  of  rights  with  the  real  equivalence 
is  shown  in  the  following  table  : 

Right   of   Self-preservation  =  self-interest  plus  power  of  protecting  that 

interest. 
Right  of  Possession  —  interest  and  power. 
Right  of  Jurisdiction  =  power. 

Right  of  the  Sea  =  interest  in  and  power  over  the  sea. 
Right  of  Legation  =  power  of  sending  an  envoy. 
Right  of  Treaty  =  power  of  making  a  treaty. 
Right  of  Intercourse  =  power  of  intercourse. 
Right  of  Civil  and  Criminal  Legislation  =  power  of  legislation. 
Right  of  Equality  =  fact  of  equality  and  interest  in  being  equal. 
Right  of  Respect  =  interest  in  self  and  power  to  compel  others  to  respect 

that  interest. 
Right  of  War  =  power  to  make  war. 

See  generally  as  to  the  above:  Hall,  Int.  Law  (6th  ed.)  43  et  seq.; 
1  Helleck,  Int.  L.  (4th  ed.)  100,  125,  156,  198,  288;  Hershey,  Int.  L,  155, 
et  seq.;  1  Phillimore,  Int.  L  (3rd  ed.)  213;  Twiss,  L  of  Nations,  Peace 
(2nd  ed.)  178-440;  1  Westlake,  Int.  L.  (2nd  ed.)  306;  Wheaton,  Elements 
(lJana's  ed.)  89,  et  seq.;  1  Wildman,  Int.  L.  2;  Wilson,  Int.  L.  55,  et  seq.; 
Wilson  &  Tucker,  Int.  L.  55,  et  seq.;  Woolsey,  Int.  L.  (6th  ed. )  15,  et  seq. 

26  Vattel,  Chitty's  Trans.,  Prelim.  §17.  These  authors  retain  con- 
ception of  perfect  and  imperfect  right:  1  Halleck,  Int.  L.  (4th  ed.)  471, 
472;  Twiss,  L.  of  Nations,  Peace  (2nd  ed.)  12,  13;  1  Westlake,  Int.  L. 
(2nd  ed.)  156. 

29  Hershey,  Int.  L.  143,  nl,  says  it  is  now  generally  abandoned,  but 
cites  no  authority. 
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by  the  political  power  of  the  state.  From  the  point  of  view  of 
ethics,  therefore,  we  may  designate  the  acts  of  state  as  criminal, 
but  since  there  is  no  political  power  superior  to  the  independent 
states  of  the  world,  it  seems  inadmissible  to  designate  such  act 
as  a  crime  in  the  sense  in  which  that  word  is  used  in  the  munic- 
ipal law.27 

The  word  "responsibility"  is  used  in  several  slightly  different 
senses:  (A)  as  meaning  the  circumstance  of  being  subject  to 
some  external  factor  determining  conduct.  Thus,  if  I  murder 
my  neighbor,  I  am  responsible  to  the  political  power  of  the  state. 
This  is  the  meaning  ascribed  to  the  word  by  the  writers,  who  say 
a  state  is  responsible.  They,  however,  involve  themselves  in  the 
ambiguity  raised  by  the  use  of  the  word  "law,"  particularly  when 
they  speak  of  the  legal  responsibility  of  states.  An  independent 
state  is  subject  to  the  external  factors  determining  international 
conduct,  and  a  writer  therefore  must  use  the  word  "law"  as 
standing  for  the  jural  conception  embracing  all  these  factors  or 
as  denning  the  particular  factor  he  has  in  mind  as  designated  by 
the  word  "law."  Any  other  course  opens  him  to  the  well  founded 
charge  of  obscurity.  The  statement,  therefore,  that  a  state  is 
responsible  is  predicated  entirely  on  what  the  factors  are  and 
how  the  conduct  is  determined,  and  to  what  extent  they  are 
operative,  and  is  therefore  a  merely  identical  statement.  (B) 
The  word  "responsible"  is  used  by  English  speaking  judges  and 
lawyers  in  another  sense,  as  referring  to  personal  capacity  to 
comply  with  the  requirements  of  the  external  factor  of  political 
power.  Thus,  we  speak  of  the  irresponsibility  of  lunatics,  in- 
fants and  bankrupts;  of  the  responsibility  of  a  normal  person 
and  of  a  person  of  financial  solvency.  Here,  the  person  is  sub- 
ject to  the  external  factor,  but  for  reasons  peculiar  to  himself,  is 
unable  to  conform  thereto,  which  inability  may  or  may  not  be 
an  excuse  for  such  failure.28    In  the  case  where  the  government 


2U  Halleck,  Int.  L.  (4th  ed.)  59;  Hershey,  Int.  L.  161  n2;  1  Lorimer, 
Inst,  160  et  seq.;  1  Oppenheim,  Int  L.  (2nd  ed.)  209,  210;  1  Phillimore, 
Int.  L.  (3rd  ed.)  5;  3  Phillimore,  Int.  L.  (3rd  ed.)  58. 

28  This  is  one  of  the  many  instances  which  make  the  writings  on  inter- 
national law  such  strange  reading  to  practical  lawyers.  A  slight  differ- 
ence like  this  in  the  meaning  of  the  word  gives  the  whole  discussion  a 
different  color.  Responsibility  in  the  municipal  law  is  the  normal  state 
of  affairs,  and  the  case  to  which  our  attention  is  particularly  called  is  the 
case  where  there  is  a  departure  from  that  normal  state  of  affairs,  that  is, 
the  case  of  irresponsibility.  The  same  conception  appears  in  popular 
usage  when  we  speak  of  the  irresponsibility  of  youth.  Now  the  question 
is,   is  there   any   distinction   between    states   with    respect   to   capacity? 
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of  a  state  is  decayed  or  incapable  of  properly  performing  its 
functions,  the  state  is,  for  the  time  being,  temporarily  incapaci- 
tated from  participation  in  international  life.  Some  writers 
have  gone  so  far  as  to  say  that  the  capacity  of  the  state  for  inter- 
national functions  is  dependent  upon  the  form  of  the  govern- 
ment, and  that  an  autocracy  is  such  a  form  of  government  as  pre- 
cludes the  state  from  a  proper  participation  in  international  life. 
The  discussion  of  the  origin  of  international  law  is  involved 
in  an  indiscriminate  use  of  the  words  "basis,"  "source,"  "origin," 
and  in  a  failure  to  distinguish  the  various  conceptions  for  which 
the  word  "law"  is  commonly  used.  Source  means  that  from 
which  any  act,  movement  or  effect  proceeds,  and  is,  accurately 
speaking,  that  which  furnishes  a  first  and  continuous  supply. 
Basis  is  that  on  which  anything  rests,  its  support  or  foundation, 
while  origin  is  the  commencement  of  the  existence  of  anything, 
and  does  not  involve  the  idea  of  any  further  supply  from  that 
source.  It  will  now  be  in  order  to  ascertain,  if  possible,  how 
these  words  are  properly  applicable  to  international  law.  We 
have,  therefore,  (A)  the  origin  of  state  conduct  which  is  simply 
an  historical  fact,  (B)  the  origin  of  the  external  factors  of  com- 
pulsion, (C)  the  origin  of  the  mental  apprehension  or  jural  con- 
ception of  state  conduct.  In  municipal  law,  we  have  the  external 
compulsion  of  the  political  power  of  the  state,  and  find  it  neces- 
sary to  examine  the  origin  of  that  political  power.  No  such 
necessity  confronts  the  student  of  international  law  because  no 
such  external  factor  exists  in  the  international  world.  The 
origin  of  the  other  factors  in  the  international  world  is  clear.  A 
self-interest  of  the  state  originates  with  its  existence.  The  origin 
and  growth  of  international  public  opinion,  the  origin  and  growth 
of  ethical  standards,  the  origin  of  pressure  from  other  states  will 
originate  with  the  existence  of  other  states.  Influence  of  state 
conduct  in  the  past  is  a  matter  of  precedent.  It  is  submitted  that 
there  can  be  no  accurate  idea  of  the  origin  of  international  law 
without  a  clear  notion  of  its  various  elements.  It  is  almost  as 
impossible  for  the  academic  mind  to  conceive  of  law  disassociated 

Every  state  is,  as  we  have  seen,  a  living  organism  having  a  government 
as  its  organ  of  participation  in  international  intercourse.  We  may  possi- 
bly say  that  such  an  organism  without  civilization,  commerce  or  public 
opinion,  is  in  fact  incapable  as  an  organism  of  participating  equally 
with  other  states  in  international  life.  Such  a  distinction  has  been  sug- 
gested in  the  exclusion  of  certain  barbarous  and  uncivilized  states  from 
the  scope  of  international  law  and  from  membership  in  the  community 
of  states.  See  Hall,  Int.  Law  (6th  ed.)  53,  214,  218,  220;  Hershey,  Int. 
L.  101,  et  seq.;  1  Oppenheim,  Int.  L.  (2nd  ed.)  206  et  seq. 
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from  ethics  as  it  is  for  the  practicing  lawyer  to  form  an  idea  of 
law  without  political  power  of  a  state  to  enforce  it.  Difficult  as 
the  intellectual  feat  is  in  each  case,  it  must  be  performed  before 
either  can  clearly  understand  the  subject  of  international  law. 
We  have  collected  in  the  note  a  reference  to  the  views  of  some 
of  the  writers.  It  appears  from  an  examination  of  them  that 
they  all  fail  to  distinguish  the  various  elements  for  which  the 
word  "law"  may  stand,  and  most  of  them  emphasize  the  ethical 
element  and  ignore  that  of  precedent,  self-help  and  force.29  This 
adjustment  of  conduct  is  as  necessary  to  the  life  of  the  com- 
munity of  states  as  it  is  to  individual'  life  within  a  community. 
Necessity,  therefore,  is  a  powerful  force  impelling  orderly  con- 
duct among  independent  states.30  Some  writers  base  interna- 
tional law  on  common  consent,31  but  no  one  has  been  able  to 
point  to  any  evidence  of  that  consent.  It  is  not  that  the  states 
consent  to  law,  but  that  they  voluntarily  exist  in  a  community 
life,  which  life  necessitates  law.  The  law  goes  with  the  commu- 
nity life.  It  might  as  well  be  said  that  a  man  who  rides  a  bicycle 
consents  to  balance  himself.  The  balancing  goes  with  the  riding 
to  which  the  consent  is  given. 

There  is  this  distinction,  however,  to  be  drawn  as  to  the  con- 
tract theory  between  municipal  law  and  international  law.  Every 
individual  comes  into  a  community  involuntarily — by  being  born 
into  it ;  sometimes  voluntarily — by  moving  in ;  but  mostly  by 
birth.  It  is  therefore  not  possible  to  find  in  fact  any  consent, 
agreement  or  promise  by  any  individual,  express  or  implied ;  but 
in  the  case  of  states,  the  members  of  a  community  of  nations  do 
enter  the  body  more  or  less  voluntarily  and  by  the  express  act 
of  the  members  already  in.  There  is  no  evidence  of  any  promise 
made  by  any  state  at  the  time  of  its  becoming  a  member,  either 
express  or  implied,  or  of  any  understanding  that  such  state  shall 
abide  by  the  rules  of  conduct  obtaining  within  the   family  of 

29  Wheaton,  Elements  (Dana's  ed.)  3,  says  that  the  origin  of  inter- 
national law  must  be  sought  in  the  principles  of  justice  applicable  to  the 
relations  of  states,  and  the  first  inquiry,  therefore,  is — what  are  the  prin- 
ciples of  justice  which  ought  to  regulate  such  relations,  that  is  to  say, 
from  what  authority  is  international  law  derived?  1  Oppenheim,  Int.  L. 
(2nd  ed.)  4,  says  that  international  law  in  its  origin  is  essentially  a 
product  of  Christian  civilization.  "The  guiding  motive  or  purpose  of 
international  relations  should  be  utility  or  the  satisfaction  of  collective 
needs  and  interests,  whether  intellectual,  moral  or  material;"  Hershey, 
Int.  L.  19.  The  word  "should"  indicates  that  the  learned  professor  is 
advancing  his  opinion  of  the  ethical  basis  of  international  law. 

80  Lawrence,  Int.  Law  (Sth  ed.)  3. 

81  1  Oppenheim,  Int.  L.  (2nd  ed.)   16. 
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nations.  The  state  by  adhering  to  the  gregarious  condition  of 
independent  states,  thereby  brings  itself  within  the  orderly  con- 
duct followed  therein,  and  no  case  has  arisen  where  any  state  has 
voluntarily  left  the  community  of  nations. 

We  have  the  conception  of  conduct  which  we  call  law  and  the 
facts  used  in  framing  that  conception.  We  may  go  as  far  back 
in  the  chain  of  causation  as  we  please,  with  the  danger  of  being 
diverted  on  the  way  into  some  collateral  issue,  a  fate  which  has 
befallen  many  of  the  writers.  The  origin  of  law  may  be  de- 
scribed as  follows :  Man  exists  as  an  animal  and  exhibits  a  gre- 
garious instinct, — hence  the  community  life ;  hence  external  fac- 
tors determining  conduct  arising  from  the  presence  of  other  men, 
among  which  is  the  political  power  of  the  state;  hence  a  large 
community  comprised  of  these  other  communities  in  which  there 
is  no  superior  political  power  to  determine  conduct ;  hence  the 
legal  philospher  endeavoring  to  frame  a  theory  of  the  facts ; 
hence  a  difference  of  opinion  as  to  what  to  call  the  mental  con- 
ception.32 

Source  means  that  from  which  any  act,  movement  or  effect 
proceeds.  The  word  is  used  to  describe  the  natural  facts  of  the 
physical  world,  as  the  source  of  a  river.  It  is  used  by  historians 
as  describing  the  documents  from  which  a  knowledge  of  history 
is  derived,  and  in  the  latter  case  it  is  obvious  that  the  documents 
are  not  the  source  of  historical  facts  themselves,  as  the  spring 
is  the  source  of  a  river.  The  writers,  however,  fail  to  make  this 
distinction  and  describe  the  source  of  international  law  in  a  very 
confusiong  way.33  The  various  treaties,  statutes,  judicial  deci- 
sions, acts  of  state,  to  which  they  refer,  are  simply  historical  facts 
from  which  we  may  learn  what  state  conduct  in  the  past  has  been 
and  how  it  has  been  influenced  by  any  of  the  external  factors 
determining  state  conduct.  The  opinions  of  the  writers  have 
more  or  less  weight  according  to  the  authority  of  the  authors  and 
extent  to  which  the  opinion  conforms  to  the  actual  necessities 
of  international  life.  Some  of  the  views  as  to  the  source  of 
international  law  are  collected  in  the  note.34     Since  international 


32  Hershey,  Int.  L.  17-19,  says  that  international  law  is  ultimately  based 
upon  the  innate  or  inherited  sociability  of  human  nature  directed  by 
specific  human  needs  and  interests.  That  the  guiding  motive  or  purpose 
of  international  relations  should  be  utility  or  the  satisfaction  of  collective 
needs  and  interests,  whether  intellectual,  moral  or  material.  Social  utility 
is  the  ultimate  test  of  international  as  well  as  of  all  human  law. 

33  "  'Source  of  Law'  is  therefore  the  name  for  an  historical  fact  out 
of  which  rules  of  conduct  rise  into  existence  and  legal  force;"  1  Oppen- 
heim,  Int.  L.  (2nd  ed.)  21  ;  Manning,  Int.  L.  (2nd  ed.)  Amos.  66n. 

**Hall,  Int.  Law   (6th  ed.)   5,  takes  the  view  that  the  evidence  of  in- 
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law  is  a  mental  conception  of  international  conduct  as  deter- 
mined by  certain  factors,  the  source  of  that  conception  will  be 
the  conduct  and  the  factors,  which  latter,  however,  will  have 
their  source  in  the  facts  of  human  existence. 

Various  kinds  or  rules  of  international  conduct  have  been 
described  by  the  authors,  some  of  which,  when  closely  examined, 
are  seen  to  reflect  the  particular  views  as  to  the  special  factor  of 
compulsion  influencing  state  conduct  which  is  in  mind.  Others 
attempt  to  set  up  the  conception  that  there  are  different  divisions 
of  international  law  irrespective  of  any  external  factors  involved 
and  applicable  to  particular  classes  of  states.  Others,  under  the 
guise  of  different  terms,  put  forward  some  theory  as  to  the  na- 
ture   of    international    law.     Some    of    the    terms    which    have 

ternational  law  is  to  be  found  in  such  international  usage  as  can  be  looked 
upon  as  authoritative.  1  Halleck,  Int.  L.  (4th  ed.)  60-68,  gives  the 
sources  of  international  law  as  follows:      (1)    Divine  law;    (2)   History; 

(3)  Roman  civil  law;  (4)  Decisions  of  prize  courts;  (5)  Judgments  of 
mixed  tribunals;  (6)  Ordinances  and  commercial  laws;  (7)  Decisions 
of  local  courts;  (8)  Works  of  text  writers  of  approved  authority;  (9) 
Treaties  and  compacts;  (10)  State  papers  and  diplomatic  correspondence. 
According  to  Hershey,  Int.  L.  19-24,  the  primary  sources  of  positive 
international  law  are:  (1)  Custom,  based  on  tacit  consent  and  imitation, 
and  (2)  Convention  or  express  agreement  by  means  of  treaties ;  and  he 
says  that  the  evidences  or  witnesses  of  international  law  are  the  places 
where  law  as  applied  or  agreed  upon  is  found,  or  the  documents  which 
bear  evidence  or  witness  to  existing  principles  and  customs.  He  men- 
tions: (1)  treaties,  (2)  judicial  decisions,  (3)  unilateral  state  acts,  (4) 
opinions  of  statesmen,  (5)  writings  of  eminent  jurists,  and  (6)  histories 
of  international  relations.  Lawrence,  Int.  Law,  (5th  ed.)  98-114,  says  there 
are  five  sources:  (1)  Works  of  great  publicists.  (2)  Treaties.  (3)  De- 
cisions of  prize   courts,  international   conferences   and  arbitral  tribunals. 

(4)  International  state  papers  other  than  treaties.  (5)  Instructions  issued  by 
states  for  the  guidance  of  their  own  affairs  and  tribunals.  Lawrence, 
op  cit.  97,  says  source  may  mean:  (1)  The  beginning  of  law  as  law, 
clothed  with  the  authority  required  to  give  it  binding  force,  in  which 
case  the  only  source  of  international  law  is  the  consent  of  nations.  (2) 
The  place  where  its  rules  are  first  found,  whether  in  an  authoritative  or 
unauthoritative  form.  "The  word  'source'  ...  as  applied  to  law  has, 
at  the  least,  two  distinct  meanings,  which,  however,  are  clearly  connected. 
The  one  is  that  of  the  quarter  to  which  recourse  must  be  had  to  know 
what  a  rule  of  law  is.  The  other  is  the  immediate  fact  or  group  of  facts 
which  originally  called  a  rule  of  law  into  existence.  It  is  a  peculiarity  of 
the  Law  of  Nations  that,  in  reference  to  it,  the  two  meanings  are 
scarcely  distinguishable."  Manning,  Int.  L.  (2nd  ed.)  Amos  66,  n.  Man- 
ning discusses  the  sources  of  the  law  of  nations  and  says  that  the  obliga- 
tions on  which  that  law  is  based  consist  of  (a)  natural  law,  with  which 
the  right  obligation  of  the  principle  of  utility  is  identical;  (b)  obligations 
arising  from  custom;  (c)  obligations  arising  from  convention,  and  com- 
pares to  these,  three  headings  :  equity,  common  law  and  statute  law.  1  Op- 
penheim,  Int.  L.  (2nd  ed.)  22,  says  that  there  are  two  sources  of  interna- 
tional law:  (1)  Express  consent,  as  a  treaty  laying  down  rules  for  future 
conduct;  (2)  Tacit  consent,  which  is  given  where  states  have  adopted 
the  custom  of  submitting  to  certain  rules  of  international  conduct,  and 
that  treaties  and  custom  are  therefore  exclusively  the  sources  of  the  law 
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been  used  are  as  follows:  Actual,35  Administrative,36  Ameri- 
can,37 Common,38  Conventional,39  Customary,40  Comity,41  Euro- 
pean,37 General.42  Ideal,35  Morality,43  Natural,44  Necessary,45 
Positive,46  Real,35  Particular,42  Theoretical,35  Universal,47  Volun- 
tary.48 These  distinctions  are  unnecessary,  and,  it  is  submitted, 
unsound.  If  international  law  applies  to  all  independent  states, 
it  must  have  the  character  of  continuity  and  universality.  Inter- 
national law  is  a  body  of  rules  all  having  the  same  quality  and 
nature.     There  can   be   no  distinction   in   this   respect  between 

of  nations.  1  Phillimore,  Int.  L.  (3rd  ed.)  68,  recapitulates  a  rather 
rambling  and  somewhat  confused  discussion  of  the  sources  of  interna- 
tional jurisprudence  by  saying  that  the  sources  from  which  that  juris- 
prudence is  derived  are:  (1)  Divine  law,  of  which  there  are  two 
branches:  (a)  Principles  of  eternal  justice  implanted  by  God  in  all 
moral  and  social  creatures,  including  governments;  (b)  Revealed  will 
of  God.  (2)  Reason  which  governs  the  application  of  these  principles. 
(3)  Universal  consent  of  nations  expressed  by:  (a)  Positive  compact 
or  treaty;  (b)  Implied  usage,  custom  and  practice,  which  are  evidenced 
by  precedent,  recorded  in  history,  treaties,  public  documents  of  states, 
marine  ordinances,  decisions  of  international  tribunals,  works  of  eminent 
writers.  1  Phillimore,  op.  cit.  45,  says  that  the  history  and 
treaties  are  the  repositories  and  evidence  of  usage,  the  great  source 
of  international  law,  and,  on  p.  46,  quotes  Grotius  as  saying  that  inci- 
dents recorded  in  history  do  not  merely  by  virtue  of  being  so  recorded 
constitute  precedents  of  international  law;  that  such  incidents  are  bad  or 
good.  1  Westlake,  Int.  L.  2nd  ed.)  14,  says  that  custom  and  reason  are 
the  two  sources  of  international  law.  Wheaton,  Elements  (Dana's  ed.) 
23,  et seq.,  says  the  various  sources  are:  (1)  Text  writers  of  authority, 
(2)  Treaties,  (.3)  Ordinances  of  particular  states  prescribing  rules  for 
the  conduct  of  their  commissioned  cruisers  and  prize  tribunals,  (4) 
Adjudication  of  international  tribunals,  such  as  boards  of  arbitration  and 
courts  of  prize,  (5)  Written  opinions  of  official  jurists  given  confidentially 
to  their  governments.  (These  he  calls  another  depository  of  interna- 
tional law,  but  has  not  used  the  word  "depository"  with  reference  to 
the  former  headings.)  (6)  History  of  wars,  and  other  transac- 
tions relating  to  the  public  intercourse  of  nations.  Woolsey,  Int.  L.  (6th 
ed.)  28,  says  the  helps  for  ascertaining  what  international  law  is  or  has 
been  may  be  derived  principally  from  the  following  documents:  (1)  The 
sea  laws  of  various  ports,  (2)  Treaties  in  which  a  large  number  of  im- 
portant nations  have  a  part,  (3)  Judicial  decisions,  (4)  State  papers  on 
controverted  points,  (5)  Treaties  which,  with  reason  or  by  accident, 
have  acquired  standing  above  others.  The  following  emphasize  the  influ- 
ence of  the  Roman  Law  ■  1  Phillimore,  op.  cit.  30,  et  seq.;  1 
Westlake,  op.  cit.  15.  For  further  discussion,  see  1  Lorimer,  Inst.  19, 
ct  seq.;  1  Phillimore,  op.  cit.  643;  Twiss,  L.  of  Nations,  Peace  (2nd  ed.) 
145-177;   Vattel,  Chitty's  Trans.  Prelim.,  LV. 

85  Actual  and  Theoretical,  Real,  Ideal:  This  is  modern  terminology  and 
differentiates  the  law  which  it  may  be  supposed  does  exist  from  the  law 
which  in  theory  should  obtain.  It  is  as  impossible  to  form  an  accurate 
idea  of  the  rules  of  international  law  which  in  fact  prevail  as  it  is  for 
writers  to  agree  on  the  law  which  ought  to  prevail.  The  distinction  is 
obviously  impossible  of  application.     See  Hershey,  Int.  L.,  1  nl. 

88  Administrative :  International  Administrative  Law — a  branch  of  in- 
ternational jurisprudence  which  is  still  in  its  infancy — has  been  tenta- 
tively defined  as  "that  body  of  laws  and  regulations  created  by  the  action 
of    international    conferences    or    commissions    which   regulate  the  rela- 
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them.  The  only  distinction  is  that  some  of  them  are  strong  and 
more  generally  observed  than  others.  The  writers  who  make 
these  fanciful  distinctions  never  attempted  to  apply  them.  After 
stating  them,  they  proceeded  with  the  subject  as  if  these  distinc- 
tions did  not  exist.  A  distinction  which  is  never  applied  and  has 
no  material  value  may  well  be  disregarded.  Customary  divisions 
of  international  law  proceed  upon  an  apprehended  distinction  in 

tions  and  activities  of  national  and  international  agencies  with  respect 
to  these  material  and  intellectual  interests  which  have  received  an  au- 
thoritative universal  organization."  It  relates  to  such  matters  as  inter- 
national communication  by  means  of  postal  correspondence  and  teleg- 
raphy, international  transportation,  copyright,  crime  (e.  g.  the  white  slave 
traffic),  sanitation.  It  is  created  by  international  congresses  or  con- 
ferences, and  commissions,  and  is  administered  by  international  commis- 
sions and  bureaus  as  well  as  by  national  agencies ;"  Hershey,  op.  cit.  5. 

37  American  and  European:  It  has  been  supposed  by  some  writers  that 
there  is  a  difference  between  the  international  law  in  America  and  in,. 
Europe.  No  such  distinction  has  in  fact  been  pointed  out,  and  it  seems 
undesirable  to  perpetuate  such  an  idea.  The  independent  states  of  the 
world  form  one  community;  Hershey,  op.  cit.  1  nl. 

38  Common:  Since  there  is  no  statutory  international  law,  the  word 
"common"  is  inadmissible  as  designating  any  part  of  that  law,  and  can  be 
used  with  accuracy  only  as  applying  to  all  international  law.  The  word  is 
useless  in  this  connection  in  practice  or  in  theory. 

39  Conventional  International  Law:  Manning,  Int.  L.  (2nd  ed.)  Amos. 
86,  87.  "The  conventional  law  of  nations  results  from  the  stipulations  of 
treaties  and  consists  of  the  rules  of  conduct  agreed  upon  by  the  con- 
tracting parties;"  1  Halleck,  Int.  L.  (4th  ed.)  54,  55.  Conventional  law 
of  nations  is  sometimes  spoken  of  as  the  diplomatic  branch  of  the  law 
of  nations;  Twiss,  L.  of  Nations,  Peace  (2nd  ed.)  163;  Wheaton,  Ele- 
ments (Dana's  ed.)    15. 

40  Customary:  "The  customary  law  of  nations  is  founded  on  the  tacit 
or  implied  consent  of  nations  as  deduced  from  their  intercourse  with 
each  other;"  1  Halleck,  Int.  L.  (4th  ed.)  55;  Manning,  Int.  L.  (2nd  ed.) 
Amos.  78;  1  Oppenheim,  Int.  L.  (2nd  ed.)  17,  22;  1  Phillimore,  Int.  L. 
(3rd  ed.)  38,  et  seq.;  Twiss,  L.  of  Nations,  Peace  (2nd  ed.)  158,  et  seq.; 
Wheaton,  Elements    (Dana's  ed.)    15. 

4i  County:  "International  comity  relates  to  those  rules  of  courtesy, 
etiquette,  or  goodwill  which  are  of  should  be  observed  by  governments 
in  their  dealings  with  one  another  on  the  grounds  of  convenience,  honor 
or  reciprocity ;"  Hershey,  Int.  L.  3.  "  'Comity,'  in  the  legal  sense,  is 
neither  a  matter  of  absolute  obligation,  on  the  one  hand,  nor  of  mere 
courtesy  and  goodwill,  upon  the  other.  But  it  is  the  recognition  which 
one  nation  allows  within  its  territory  to  the  legislative,  executive  or 
judicial  acts  of  another  nation,  having  due  regard  both  to  international 
duty  and  convenience,  and  to  the  rights  of  its  own  citizens  or  of  other 
persons  who  are  under  the  protection  of  its  laws;"  Gray,  J.,  in  Hilton  v. 
Guyot  (1894),  159  U.  S.  113  at  164.  "Comity,  as  generally  understood, 
is  national  politeness  and  kindness.  But  the  term  seems  to  embrace  not 
only  that  kindness  which  emanates  from  friendly  feeling,  but  also  those 
tokens  of  respect  which  are  due  between  nations  on  the  ground  of  right;" 
Woolsey,  Int.  L,   (6th  ed.)   23.     See   1   Oppenheim,  Int.   L.    (2nd  ed.)   25. 

42  General  and  Particular:  This  distinction  attempts  to  differentiate 
the  law  generally  obtaining  among  all  states  from  the  law  applicable  to 
a  few  particular  states.     No  attempt  appears  to  have  been  made  to  apply 
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the  quality  of  the  laws  or  their  binding  effect.*9  Some  are  sup- 
posed to  be  more  binding  than  others.  Since  we  have  a  spectacle 
of  law  in  the  making  that  is  the  development  of  rules  of  law,  it  is 
tempting  to  attempt  to  classify  them  according  to  the  stage  of 
their  development,  but  in  such  a  classification  it  is  impossible  to 
draw  a  clear  cut  line  and  make  an  accurate  distinction  between 
the  various  stages  of  the  development,  just  as  we  cannot  draw  a 
line  in  the  development  of  the  chrysalis  into  the  butterfly. 


the  distinction  and  it  may  be  dismissed  as  of  no  value.     Hershey,  Int.  L. 
1  nl.     1  Oppenheim,  Int.  L.  (2nd  ed.)  3. 

43  Morality:  Hershey,  Int.  L.  2,  says:  "International  morality  deals 
with  the  principles  which  should  govern  international  relations  from  the 
higher  standpoint  of  conscience,  justice  or  humanity."  The  notion  of  in- 
ternational morality  is  referred  to  by  a  number  of  the  writers,  but,  as 
we  have  already  pointed  out,  is  entirely  inadmissible  in  a  legal  treatise. 
Woolsey,  Int.  L.  (6th  ed.)   15. 

**  Natural:  "The  Natural  Law  of  Nations  is  founded  on  the  nature 
of  independent  states,  as  such,  and  is  the  result  of  the  relations  observed 
to  exist  in  nature  between  nations  as  independent  communities ;"  Twiss, 
L.  of  Nations,  Peace  (2nd  ed. )  146.  "Natural  Law,  according  to  Puffen- 
dorf,  is  that  which  is  so  exactly  fitted  to  suit  with  the  rational  and  social 
nature  of  man,  that  humankind  cannot  maintain  an  honest  and  peaceful 
fellowship  without  it ;"  Twiss,  op.  cit.,  146nl.  "The  natural  law  is,  ac- 
cording to  Woolsey,  Int.  L.  (6th  ed.)  11,  the  product  of  natural  reason 
and  ought,  since  men  are  alike  in  their  sense  of  justice,  to  be  everywhere 
substantially  the  same."  See  "History  of  the  Law  of  Nature,"  Sir  Frederick 
Pollock,  1  Columbia  Law  Rev.,  11,  et  seq.;  2  Columbia  Law  Rev.,  131, 
ei  seq.  "Law  of  Nature  as  determining  the  objects  of  the  Law  of  Na- 
tions;" 1  Lorimer,  Inst.  19;  Maine,  Ancient  Law  (3rd  Am.  ed.)  70, 
et  seq.;  Manning,  Int.  L.  (2nd  ed.)  Amos  66,  et  seq.;  Twiss,  op.  cit.  146- 
155;  Wheaton,  Elements  (Dana's  ed.)  5,  et  seq.;  Woolsey,  Int.  L.  (6th 
ed.)    11,  et  seq. 

45  Necessary:  "We  call  that  the  necessary  Law  of  Nations  which  con- 
sists of  the  application  of  the  Law  of  Nature  to  Nations."  See  Vattel, 
Chitty's  Trans.  Prelim.,  7.  Woolsey,  Int.  L  (6th  ed.)  25,  objects  to 
Vattel's  distinction  of  international  law  into  natural  or  necessary  and 
positive  law.  See  1  Halleck,  Int.  L.  (4th  ed.)  56;  Twiss,  L.  of  Nations, 
Peace  (2nd  ed.)  148;  Wheaton,  Elements  (Dana's  ed.)  14. 

46  Positive:  "These  three  kinds  of  law  of  nations,  the  voluntary,  the 
conventional  and  the  customary,  together  constitute  the  positive  law  of 
nations ;"  Vattel,  Chitty's  Trans.  Prelim.,  27.  "The  positive  law  of  na- 
tions, on  the  other  hand,  is  based  on  the  consent  of  nations  and  is  the  result 
of  the  relations  instituted  between  them  by  their  own  free  will;"  Twiss, 
L.  of  Nations,  Peace  (2nd  ed.)  146.  See  1  Halleck,  Int.  L.  (4th  ed.)  53, 
et  seq.;  Woolsey,  Int.  L.  (6th  ed.)  3,  et  seq. 

47  Universal:  Universal  international  law  binding  on  all  civilized 
states  without  exception;  1  Oppenheim,  Int.  L.  (2nd  ed.)  3.  See  Hershey, 
Int.  L,  1  nl. 

4»  Voluntary:  According  to  Woolsey,  Int.  L.  (6th  ed.)  5,  voluntary 
law  seems  to  be  such  because  it  is  so  by  consent  of  nations.  See  Twiss, 
L.  of  Nations,  Peace  (2nd  ed.)  146,  et  seq.;  Wheaton,  Elements  (Dana's 
ed.)    12,  et  seq. 

49  Halleck,  Int.  L.  (4th  ed.)  51,  adopts  division  as  follows:  Inter- 
national Law : 


454  COLUMBIA  LAW  REVIEW 

The  science  of  international  law  is  the  systematic  study  of 
the  conduct  of  independent  states,  which  is  nothing  more  or  less 
than  the  philosophy  of  international  law.  It  is  an  attempt  to 
arrange  the  jural  conception  of  that  conduct  according  to  orderly 
and  systematic  arrangements,  in  which  attempt  the  thinker  may 
be  influenced  by  the  various  notions  of  the  external  factors  upon 
conduct  which  we  have  described.  We  may  think  of  that  con- 
duct exclusively  in  terms  of  one  factor  and  ignore  the  others. 
This  is  the  attitude  generally  pursued  by  most  of  the  writers  on 
the  subject.  The  invention  of  the  word  "science"  is  only  an- 
other illustration  of  the  fondness  of  the  writers  for  multiplying 
words.50  There  is  in  every  system  of  law  a  time  when  it  begins 
to  be  consciously  studied  and  written  about  and  men  begin  to 
think  what  law  is.  In  most  systems  of  municipal  law  we  can 
only  imperfectly  apprehend  the  exact  point  of  the  beginnings  of 
such  studying.  In  international  law,  however,  we  are  able,  with 
tolerable  accuracy,  to  ascertain  the  beginning  of  the  study  of  in- 
ternational law,  or  the  beginning,  as  it  is  called,  of  the  science 

(a)  Natural  Law  of  Nations. 

Divine  Law. 

Application  of  the  law  of  God  to  states. 

(b)  Positive  Law  of  Nations. 

Conventional  Law. 
Customary  Law. 
Normal  rights  and  obligations  of  states : 

Law  of  Peace 

(1)  Rights   and  obligations   connected   with   Independence. 

(2)  Rights  and  obligations  connected  with  Property. 

(3)  Rights  and  obligations  connected  with  Jurisdiction. 

(4)  Rights  and  obligations  connected  with  Equality. 

(5)  Rights  and  obligations  connected  with  Diplomacy. 
Abnormal   rights  and  obligations  of   states: 

Law  of  Belligerency 

(1)  Rights  and  obligations  connected  with  Belligerency. 

Law  of  Neutrality 

(2)  Rights  and  obligations  connected  with  Neutrality. 

Lawrence,  Int.  Law  (5th  ed.)  117.  Woolsey,  Int.  L.  (6th  ed.)  26, 
divide  the  rights  and  obligations  known  to  the  science  of  international 
law  into :  (1)  those  which  are  deducible  from  natural  jus  which  no 
action  of  sovereignty  began  or  can  terminate;  (2)  those  deducible  from 
the  idea  of  a  state:  (3)  those  which  are  begun  and  can  be  ended  by  com- 
pact, express  or  tacit.  He  makes  another  division  which  closely  follows 
the  division  of  the  three  grounds  or  reasons  for  international  rules, 
namely,  jus,  morality  and  convenience.  He  says  the  first  class  compre- 
hends the  rights  and  obligations  which  can  be  defined  and  enforced; 
the  second,  duties  and  moral  claims  which  cannot  be  easily  defined  and 
need  contact  to  establish  them  and  the  third,  arrangements  of  a  purely 
voluntary  nature. 

80  "The  Science  of  the  Law  of  Nations  may  be  accordingly  defined 
to  be  the  Science  of  the  Rules  which  govern  the  International  Life  of 
States;"  Twiss,  L.  of  Nations,  Peace  (2nd  ed.)  2,  152,  153;  Walker,  Sci- 
ence, Int.  L.,  91-111. 
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of  international  law.81  The  systematic  study  of  international 
law  began  probably  as  early  as  the  sixteenth  century,  and  the  first 
recognized  exponents  of  the  learning  appeared  in  the  early  part 
of  the  seventeenth  century.  This  study  was  a  study  of  the  law 
as  it  applied  to  facts  which  had  been  unknown  to  Western  Eu- 
rope in  fact  and  in  theory  for  many  centuries.  These  facts  were 
the  existence  of  independent  states.  These  states  arose  as  an 
economic  development  of  the  life  of  Europe  entirely  apart  from 
any  postulate  of  international  law.  The  growth  of  the  states  cre- 
ated the  conduct,  of  which  it  became  necessary  to  form  a  jural 
conception,  hence  the  states  were  antecedent  to  law,  just  as  man 
is  antecedent  to  the  municipal  law. 

No  adequate  history  of  international  law  has  been  written  in 
English.  The  subject  requires  a  volume  in  itself,  and  such  an 
historical  discussion  would  be  entirely  out  of  proportion  in  a 
systematic  treatise  on  international  law  as  it  exists  at  the  present 
time.  No  such  discussion  will  therefore  be  attempted  here.  Such 
a  history  will  involve  a  history  of  international  conduct,  some- 
times referred  to  as  (A)  a  history  of  international  relations; 
(B)  a  history  of  the  philosophy  of  international  law,  which 
should  trace  the  historical  appearance  and  development  of  the 
various  ideas  which  have  influenced  international  law.  The  fol- 
lowing general  observations  seem  to  be  in  point :  The  discussion 
will  trace  the  historical  development  of  international  law  during 
various  epochs  of  the  existence  of  independent  state  life,  and 
point  out  the  influence  of  various  factors  and  different  economic 
development.  International  commerce  will,  no  doubt,  be  found 
to  play  a  leading  part  in  this  development.  A  chapter  should  be 
added  on  the  influence  of  international  public  opinion  on  inter- 
national law,  showing  how  the  general  ideas  of  the  world  at  large 
at  different  times  have  influenced  not  only  the  conduct  of  inde- 
pendent states,  but  also  the  prevailing  conceptions  of  what  such 
conduct  should  be.  With  these  few  general  observations,  we 
shall  leave  the  subject  for  the  attention  of  some  scholar  better 
equipped  for  the  task  than  ourselves.52 

51  This  fact  should  be  kept  in  mind  because  many  persons  speak  of  the 
beginning  of  international  law  in  the  seventeenth  century,  and  say  that 
international  law  is  scarcely  three  hundred  years  old.  Such  philosophers 
are,  of  course,  inaccurate.  It  is  the  conscious  study  of  international  law 
which  is  only  about  three  hundred  years  old.  For  reference  to  views  of 
the  principal  writers  see  Hall,  Int.  Law  (6th  ed.)  2,  nl. 

62  For  discussions  of  the  history  of  the  science  of  the  Law  of  Nations, 
see  Hershey,  Int.  L.  56,  91 ;  Manning,  Int.  L.  (2nd  ed.)  Amos.  8,  et  seq.; 
1   Oppenheim,  Int.  L.    (2nd  ed.)   83-104;  Wilson  &  Tucker,  Int  L  6,  et 
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Private  international  law  or  conflict  of  laws  has  to  do  with  the 
circumstance  that  a  member  of  one  community  or  an  interest  of 
his  comes  within  the  political  power  of  another  community  of 
which  he  is  not  a  member.     He  may  be  affected  by  two  different 
municipal  laws.    The  question  will  arise — which  of  the  two  is  to 
apply  ?  There  are  two  theories ;  one,  that  the  municipal  court,  of 
its  own  judgment,  chooses  which  law  shall  apply;  the  other,  that 
there  is  a  principle  of  law  applicable  in  all  municipal  courts  deter- 
mining in  any  given  case  what  choice  shall  be  made.     If  the  sec- 
ond theory  is  applied,  private  international  law  is  a  part  of  inter- 
national law,  because  the  municipal  court  in  rendering  the  deci- 
sion makes  the  conduct  of  the  state  conform  to  that  determined 
by  some  international  factor  operating  on  all  independent  states.58 
There  is  a  difference  of  opinion  among  the  writers,  and  the  sub- 
ject will  be  omitted  as  it  is  usually  discussed  by  itself,  and  its 
inclusion  would  destroy  the  proper  proportion  and  balance  of  the 
work.64 


seq  "Historical  Development,"  Wilson  &  Tucker,  op.  cit.  12,  et  seq. 
"The  History  of  International  Relations  During  Antiquity  and  the  Middle 
Ages,"  Amos.  S.  Hershey,  5  Amer.  J.  Int.  L.  901  et  seq.  See  Hershey, 
op.  cit.  26-55.  "History  of  International  Law  since  the  Peace  of  West- 
phalia," Amos  S.  Hershey,  6  Amer.  J.  Int.  L.  30  et  seq.;  Hershey, 
op.  cit.  56-91.  For  accounts  of  the  history  of  international  law  and  dis- 
cussions of  the  various  theories,  see  1  Halleck,  Int.  L.  (4th  ed.)  1-49; 
1  Oppenheim,  op.  cit.  45-104.  "Ward  Foundation  and  History  of  the 
Law  of  Nations  in  Europe  to  the  Age  of  Grotius,"  Robert  Ward.  "His- 
tory of  International  Relations  before  Grotius,"  Walker,  Science,  Int.  L. 
57-90;  Twiss,  L.  of  Nations,  Peace  (2nd  ed.)  155  et  seq.;  Woolsey,  Int. 
L.  (6th  ed.)  6-10.  1  Oppenheim,  op.  cit.  4,  says  that  international  law, 
in  the  meaning  of  the  term  as  used  in  modern  times,  did  not  exist  during 
antiquity  and  in  the  first  part  of  the  middle  ages.  What  is  the  difference, 
however,  between  the  modern  meaning  and  the  ancient?  If  he  means 
that  the  science  of  international  law  did  not  exist,  he  is  correct;  if  he 
does  not  mean  this,  it  is  difficult  to  tell  what  he  does  mean.  He  also 
says  (Vol.  1,  p.  4)  that  it  is  a  product  of  modern  civilization  and  is  four 
hundred  years  old  and  the  roots  go  far  back  into  antiquity.  j  "The  In- 
ternational Law  and  Custom  of  Ancient  Greece  and  Rome,"  Coleman 
Phillipson.     See    11    Columbia   Law   Rev.   489. 

63  "The  distinction,  however,  between  the  two  branches  of  Interna- 
tional Jurisprudence  is  extremely  important.  It  is  this :  The  obligationes 
juris  privati  inter  gentes  are  not — as  the  obligationes  juris  publici  inter 
gentes  are — the  result  of  legal  necessity,  but  of  social  convenience,  and 
they  are  called  by  the  name  of  Comity — comitas  gentium.  1  Phillimore, 
Int.  L.  (3rd  ed.)  12,  13. 

s*  Hall,  Int.  L.  (6th  ed.)  51,  et  seq.;  Hershey,  Int.  L.  4,  Lawrence, 
Int.  L.  (5th  ed.)  5;  1  Oppenheim,  Int.  L.  (2nd  ed.)  4;  1  Westlake, 
Int.  L.  (2nd  ed.)  246,  et  seq.;  Woolsey,  Int.  L.  (6th  ed.)  102-109. 
"Grundzuge  des  Englisch-Amerikanischen  Privat-und  Prozessrechts, 
Besonders  in  Vergleiche  mit  den  Systemen  des  Europaischen  Kontinents." 
Arthur  K.  Kuhn.  See  10  Amer.  J.  Int.  Law,  674.  "A  Treatise  on  the 
Conflict  of  Laws,"  Vol.  1,  Part  1,  Joseph  Henry  Beale.  See  10  Amer. 
J.  Int.  Law,  665. 
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The  distinction  between  international  law  and  municipal  law 
is  of  importance.65  International  law,  as  appears  from  the  defini- 
tion, relates  to  the  conduct  of  independent  states  and  is  without 
any  superior  political  power  to  enforce  it.  Municipal  law  is  law 
which  is  or  may  be  enforced  by  the  political  power  of  the  state, 
and  therefore  can  only  obtain  within  the  jurisdiction  of  a  state.88 
There  are  many  analogies  between  the  two  systems  of  law,  and 
many  cases  where  the  analogy  breaks  down.  The  use  of  analogy 
is  always  dangerous  and  subject  to  great  caution.  The  same  re- 
mark applies  here.67 

It  is  sometimes  said  that  international  law  is  a  part  of  munic- 
ipal law,  B8  and  a  number  of  learned  essays  have  been  written  in 
answer  to  the  question — is  international  law  a  part  of  municipal 
law  ?  Now,  in  what  sense  can  it  be  said  that  any  body  of  law  is 
a  part  of  another  body  of  law  ?  All  law  applying  to  the  conduct 
of  the  same  bodies  or  the  same  class  of  bodies,  as,  for  instance, 
laws  applying  to  Englishmen  or  Frenchmen,  or  English  laws  ap- 
plying to  infants,  lunatics,69  or  laws  applying  to  the  conduct  of 
persons  with  respect  to  property,  are  in  each  case  bodies  of  law, 
that  is,  they  are  groups  of  legal  principles  distinguished  from 
other  legal  principles  by  the  difference  in  the  objects  to  which 
they  apply.  It  is  perfectly  obvious  that  the  same  rule  of  conduct 
may  appear  in  two  or  more  bodies  of  law,  in  other  words  the 
objects  of  different  classes  may  happen  to  be  regulated  by  the  same 
rule  of  conduct.  For  instance,  it  may  be  a  rule  in  France  to  the 
effect  that  a  person  is  of  legal  age  on  reaching  twenty-one,  and 
the  same  may  be  the  effect  of  the  rule  in  England.  It  therefore 
so  happens  in  such  case  that  the  same  rule  applies  in  each  body 
of  law.  It  would  obviously  in  such  case  be  improper  to  say  as 
to  either  of  these  bodies  that  the  rule  of  one  was  a  part  of  the 
other.  It  may  be,  and  sometimes  has  happened,  that  a  rule  of 
law  has  appeared  in  one  body  of  law,  and  then  subsequently,  for 


66  The  term  "municipal"  is  perhaps  unfortunate,  as  this  word  is  also 
applied  to  the  law  of  municipalities.  The  term,  however,  is  well  fixed 
and  understood  in  international  usage,  and  too  convenient  to  be  discarded. 
With  a  little  practice  the  learned  reader  will  be  able  to  divest  the  term 
of  the  more  restricted  meaning  as  relating  to  municipalities. 

86  "Municipal  laws  are  rules  of  conduct  observed  by  men  or  by  men 
recognized  as  binding  towards  each  other  as  members  of  the  same  state." 
Walker,  Man.  Int.  L.  401. 

8T  Manning,  Int.  L.   (2nd  ed.)  Amos.  91. 

"Snow  Cases   (1893),  1-4. 

89  As  to  municipal  law  producing  an  international  effect,  see  Hall 
Int.  Law  (6th  ed.)  608  nl. 
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one  reason  or  another,  appeared  in  another  body  of  law.  In  such 
case,  it  is  said  that  the  rule  of  law  has  been  borrowed  from  or  de- 
scended from  the  other  body  of  law.  The  phrase  is  frequently 
used  in  the  books  applicable  to  such  a  state  of  affairs — that  the 
foreign  principle  of  law  is  part  of  the  municipal  law.  Thus,  we 
say  of  certain  doctrines  of  the  Roman  law,  of  the  law  of  mer- 
chant or  the  civil  law,  that  in  each  case  they  are  part  of  the  com- 
mon law  of  England.  Now,  this  is  obviously  an  inaccurate 
phrase  describing  the  origin  or  place  of  the  rule.  The  rule,  itself, 
when  applied  by  the  court  of  the  country,  must  be  the  rule  of  the 
law  of  that  country  and  nothing  else.  A  principle  of  law  applied 
by  an  English  court  is,  for  the  time  being,  to  that  extent,  a  rule  of 
law  of  England,  and  while  it  may  be  conveniently  distinguished 
from  other  principles  of  law  because  of  its  origin,  it  is,  never- 
theless, in  spite  of  such  loose  phraseology,  in  fact  nothing  but  a 
rule  of  law  applied  by  an  English  court  and  therefore  an  English 
rule  of  law.  It  appears,  therefore,  that  this  phrase — that  one 
law  is  part  of  another  law — is  inaccurate,  and  simply  is  used  to 
describe  an  historical  descent  or  borrowing;  that,  in  point  of 
fact,  there  can  be  no  such  thing  as  a  part  of  one  body  of  law 
being  part  of  another  body  of  law.  Just  as  soon  as  the  foreign 
rule  of  law  is  received  into  a  state,  it  then  becomes  a  part  of  the 
law  of  that  state. 

International  law  regulates  the  conduct  of  states,  and  munic- 
ipal law  that  of  individuals,  consequently  it  cannot  in  any  sense 
be  accurately  said  that  any  rule  of  international  law  is  ever  a 
part  of  the  municipal  law.  The  true  relation  between  the  two 
bodies  of  law,  it  is  submitted,  is  this:  International  law  rests 
upon  and  regulates  the  conduct  of  independent  states ;  municipal 
law  rests  upon  the  conduct  of  individuals  within  the  state.  For 
example,  international  law  imposes  on  a  state  a  duty  of  conduct 
with  reference  to  the  immunity  of  ambassadors,  that  is,  the  pro- 
vision of  international  law  is  somewhat  to  this  effect.  No  state 
shall  interfere  with  the  property  or  liberty  of  action  or  person 
of  an  ambassador  while  he  is  in  the  discharge  of  his  official  du- 
ties, nor  shall  ,any  state  permit  any  of  its  citizens  to  interfere 
with  any  such  acts  of  an  ambassador.  The  rule  of  international 
law  cannot  be  addressed  to  the  member  of  a  state  because  he  is 
not  the  subject  of  international  law  or  within  its  purview.  Ac- 
cordingly, a  state  will  prohibit  any  citizen  from  any  such  inter- 
ference with  an  ambassador.    The  municipal  law  simply  imposes 
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on  a  member  a  prohibition  which  the  state  is  bound  to  impose 
because  of  the  application  of  international  law  resting  upon  it. 

Every  independent  state  is  bound  by  international  law  to  pro- 
vide certain  rules  of  municipal  law  within  its  boundaries.  It 
may  in  fact  provide  otherwise,  and  when  it  does  so,  to  that 
extent  it  violates  international  law.  Many  instances  have  oc- 
curred where  such  a  municipal  law  has  been  adopted.  What  be- 
comes then  of  the  proposition  that  international  law  is  a  part  of 
municipal  law?  A  court  of  justice  in  deciding  a  controversy  to 
which  there  is  no  municipal  law  applicable,  will  presume  that 
the  state  would  have  enacted  the  proper  rule  of  international  law, 
and,  by  not  acting,  left  it  be  understood  that  the  municipal  com- 
mon law  was  in  accordance  with  the  obligation  imposed  on  the 
state  by  the  provisions  of  international  law.60  So-called  offenses 
against  the  law  of  nations,  are,  when  accurately  described,  of- 
fenses against  municipal  law,  which  municipal  law  is  enforced  as 
a  result  of  the  international  factors  of  conduct  operating  on  the 
independent  states.91 

Several  different  titles  have  been  used  as  a  designation  of 
the  subject,  as  laws  of  war  and  laws  of  peace,62  droit  des  gens  or 

60  This  is  the  sense  in  which  the  language  of  the  judges,  quoted  in 
Hershey,  Int.  L,  9-11,  is  to  be  understood.  See  Snow  Cases,  supra, 
footnote  58.  International  law  does  not  have  to  be  proved  as  a  fact ; 
1  Moore,  Dig.  of  Int.  L,  11.  1  OppenTieim,  Int.  L.  (2nd  ed.)  9,  says  that 
the  conception  of  municipal  law  is  narrower  than  that  of  law  pure  and 
simple,  by  which  he  probably  means  law  in  the  abstract.  "As  soon  as  a 
nation  has  assumed  the  obligations  of  international  law  they  become  a 
portion  of  the  law  of  the  land  to  govern  the  decisions  of  courts,  the  con- 
duct of  the  rulers  and  that  of  the  people.  A  nation  is  bound  to  protect 
this  part  of  law  by  statute  and  penalty  as  much  as  that  part  which  con- 
trols the  jural  relations  or  in  other  ways  affects  the  actions  of  individ- 
uals;" Woolsey,  Int.  L.  (6th  ed.)  27.  This  conception,  however,  perpet- 
uates the  inaccurate  phrase — international  law  a  part  of  municipal  law, 
and  introduces  the  novel  idea  that  a  state  can  protect  law  by  statute. 
What  is  this  law  thus  protected  by  statute?  He  may  mean  (1)  that  the 
statute  enacts  international  law,  which  it  can  never  do ;  (2)  that  the 
statute  enacts  what  was  before  a  principle  only  of  the  common  law, 
which  is  possible  but  beside  the  controversy,  because  international  law 
could  never  be  a  principle  of  the  common  law.  Wilson,  Int.  L;  IS,  says 
under  the  heading  "Force  of  International  Law,"  that  international  law 
is  part  of  the  municipal  law  of  states,  thus  entirely  missing  the  point  as 
to  force,  if  that  term  can  be  used,  because  the  question  is  as  to  the  bind- 
ing force  of  international  law  on  the  states  of  the  w6rld. 

61  Offenses  against  the  law  of  nations  cognizable  by  judicial  tribunals 
are,  according  to  1  Wildman,  Int.  L,  199,  (1)  Offenses  against  ambassa- 
dors; (2)  Violations  of  safe  conducts;  (3)  Libels  against  sovereign 
princes  and  eminent  princes  in  foreign  states ;   (4)   Privacy. 

"This  was  the  title  chosen  by  Grotius,  and  followed  by  many  writers 
since.  It,  however,  suggests  an  unsound  distinction  because  war  is  a 
part  of  remedial  international  law  and  not  the  only  part 
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law  of  nations,  a  translation  of  jus  gentium,  jus  inter  gentes*3 
law  among  nations,  international  law,64  interstate  law,65  super- 
state law,  intrastate  law.  Of  all  these  phrases,  international  law 
is  the  most  used,  and  while  none  of  them  is  accurate,  this  phrase 
sufficiently  indicates  the  subject  matter  of  the  discussion  either 
to  the  novice  or  the  expert.  It  seems  immaterial,  as  so  many 
writers  have  done,  to  endeavor  accurately  to  express  in  the  title 
the  precise  nature  of  international  law.  It  has  been  supposed  by 
some  that  law  of  nations  refers  to  the  historical  character  or 
origin  of  law,  and  that  international  law  applies  to  its  jurisdic- 
tion and  effect.  This  distinction  is  not  settled  in  usage  and  may  be 
ignored.66  Since  nations  are  not  bodies  whose  conduct  is  within 
the  scope  of  international  law,  the  title  is  incorrect  and  it  would 
be  more  accurate  to  say  independent  state  law.67 

SUMMARY 

Independent  states  are,  as  has  already  been  pointed  out,  liv- 
ing organisms  having  inherent  powers,  the  exercise  of  which  is 
unrestrained  by  any  external  superior  political  power.  There 
are,  however,  certain  external  factors  determining  the  conduct 
of  an  independent  state,  the  operation  of  which  results  in  a  cer- 
tain amount  of  international  order,  and  in  studying  those  factors 
and  their  operation,  we  start  with  the  fundamental  fact  of  inher- 
ent organic  power  of  the  state,  and  inquire  what  those  restraints 
are,  how  they  may  be  described,  and  their  operation,  which  in- 
volves an  inquiry  into  the  definition  and  nature  of  international 
law. 

03  Zouche,  in  1650,  first  called  the  subject,  "Jus  Inter  Gentes,"  but  the 
phrase  "law  among  nations"  is  due  to  the  Chancellor  d'Aguesseau; 
Thomas  W.  Balch,  64  Univ.  of  Pa.  Law  Rev.  113.  See,  however,  Whea- 
ton,  Elements  (Dana's  ed.)  20;  Woolsey,  Int.  L.,  (6th  ed.)  10.  "Jus 
Gentium  and  International  Law,"  Gordon  E.  Sherman;  12  Amer.  J.  Int. 
Law  56. 

6*The  term  "international  law"  was  invented  by  Jeremy  Bentham  in 
1780;  Wheaton,  Elements  (Dana's  ed.)  20.  "As,  however,  there  cannot 
be  a  sovereign  authority  above  the  several  sovereign  states,  the  Law  of 
Nations  is  a  law  between,  not  above,  the  several  states,  and  is,  therefore, 
since  Bentham,  also  called  'International  Law';"  1  Oppenheim,  Int.  L. 
(2nd  ed.)  4.  International  Law  has  been  objected  to,  Wheaton,  op.  cit. 
16.  Hershey,  Int.  L.?  2,  et  seq.,  uses  the  term  "International  Public  Law," 
after  using  "International  Law,"  thereby  suggesting  the  title  "International 
Private  Law,"  or,  as  more  commonly  used,  "Private  International  Law." 

65  Interstate  law  has  been  suggested,  see  Hershey,  Int.  L.  2,  n2. 

66  As  to  title,  see  Hershey,  Int.  L.  2;  Wheaton,  Elements  (Dana's  ed.) 
20,  et  seq. 

•7This  obscurity  referred  to  by  Lawrence,  Int.  Law  (5th  ed.)  8. 
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A  state  has  or  may  have  interest  just  as  an  individual.  The 
interests  of  a  state  are  shown  in  the  note.68 

An  independent  state  will  be  governed  in  its  conduct  by  (a) 
self-interest,  (b)  inherent  prejudice,  (c)  international  public 
opinion,  (d)  custom,  (e)  pressure  from  one  or  more  other 
states.  The  principles  of  ethics  are  excluded  as  they  are  so  often 
overcome  by  the  other  factors  that  they  are  of  little  practical 
importance.  These  will  be  referred  to  as  international  factors 
of  conduct,  and  they  operate  with  varying  force  under  different 
circumstances.  The  conduct  of  independent  states  as  deter- 
mined by  these  factors  may  be  reduced  to  some  semblance  of 
order,  just  as  in  the  case  of  conduct  of  individuals ;  and  that  con- 
duct may  be  described  in  terms  of  the  past,  or  present,  or  we 
may  endeavor  to  predict  what  the  conduct  of  an  independent 
state  will  be  under  given  circumstances  at  some  definite  time  in 
the  future.  International  conduct,  under  the  influence  of  these 
various  factors,  tends  to  adjust  itself  along  more  or  less  deter- 
mined lines,  only  these  states  are  more  self-conscious  about  the 
observance  of  any  supposed  rule  of  conduct  which  exists  than  is 
an  individual  in  municipal  life.  The  conception  of  that  orderly 
conduct  is  a  rule  of  independent  state  conduct. 

The  only  redress  which  a  state  will  have  for  damage  to  one  of 
its  interests  is  by  setting  in  motion  the  external  factors  influenc- 
ing independent  state  conduct  which  have  already  been  referred 
to.  The  self-interest  of  a  state  will  be  an  internal  factor  in  con- 
flict with  and  sometimes  in  harmony  with  the  other  external  fac- 
tors. Since  the  independent  state  can  only  obtain  redress  by  set- 
ting in  motion  such  factors,  it  follows  that  redress  may  only  be 
had  against  the  body  subject  to  these  factors,  to  wit,  another  in- 

a8  A  state  will  have  the  following  interests  : 
(c)   An   interest  in  itself,   its  territory,  its  activity,  form  of  government 
and  municipal  law. 

(b)  An  interest  in  its  officials  when  they  venture  forth  from  its  jurisdic- 
tion, which  will  be 

On  the  high  sea, 

Within  jurisdiction  of  another  state, 

In  jurisdiction  of  no  state. 

(c)  An  interest  in  its  members  beyond  its  borders,  which  will  be 

On  the  high  sea, 

Within   jurisdiction   of   another    state, 

In  jurisdiction  of  no  state. 

(d)  An  interest     in  another  state,  which  other  state  may  be  independent 
or  dependent. 

(e)  An  interest  in  the  open  sea  and  territory  not  subject  to  the  jurisdic- 
tion of  any  other  state. 

(/)  An  interest  in  the  maritime  belt. 
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dependent  state,  and  not  therefore  against  an  individual  or  a 
dependent  state  having  no  international  function,  or  a  subordi- 
nate division  of  a  state,  because  all  these  bodies  are  subject  to 
the  political  power  of  an  independent  state,  and  whatever  action 
they  may  propose  to  take  in  the  matter  of  such  redress  may  be 
nullified  by  the  act  of  the  independent  state  on  which  they  de- 
pend. An  independent  state,  therefore,  out  of  regard  to  its  dig- 
nity, must  deal  with  the  principal  in  the  first  instance.  Interna- 
tional law  is  therefore  the  conception  in  terms  of  order  of  the 
conduct  of  independent  states  as  determined  by  internal  and  ex- 
ternal factors,  which  external  factors  exclude  the  forces  of  na- 
ture and  superior  political  power.  International  law  is  a  pure 
mental  conception,  just  as  law  is.  It  can  have  no  motive,  pur- 
pose, object  or  subject.  The  external  factors  may  exhibit  such 
effects,  but  the  conduct  as  determined  by  those  factors  can  exist 
only  in  the  imagination  of  the  thinker,  although  conduct  itself,  in 
fact,  in  small  segments,  may  appear  to  the  observer.  The  dis- 
cussion of  whether  international  law  has  a  legal  nature  is  in- 
volved in  the  hopeless  ambiguity  with  which  the  word  "law"  is 
used  by  the  writers,  and  upon  examination  amounts  to  this: 
municipal  law  is  enforced  by  the  political  power  of  the  state; 
international  law  is  not,  therefore  it  has  no  legal  nature.  To 
which  the  answer  is  made  as  follows:  in  each  case  there  are 
external  factors  determining  conduct,  and  the  absence  of  one 
factor  in  one  case,  which  is  present  in  the  other,  does  not  make 
the  conception  of  the  factors  any  less  law.  The  controversy  is 
as  to  the  meaning  of  the  word  law  and  not  over  the  real  differ- 
ence which  exists.  There  can  be  no  sanction  to  international 
law  in  the  sense  in  which  that  word  is  used  in  the  municipal  law 
as  describing  a  penalty  fixed  by  the  power  of  the  state. 

Since  international  law  is  a  jural  conception  of  the  conduct 
of  independent  states,  it  follows  that  the  conduct  of  independent 
states  only  is  determined  by  the  factors  embraced  in  the  defini- 
tion. Dependent  states,  individuals  and  corporations  are  entirely 
outside  the  discussion. 

It  was  formerly  supposed  that  states  outside  the  family  were 
not  bound  by  international  law,  and  states,  members  of  the  fam- 
ily, generally  assumed  toward  them  the  same  arrogant  attitude 
that  the  knights  of  chivalry  did  toward  the  meaner  persons  not 
belonging  to  their  order,  a  state  of  mind  not  entirely  absent  from 
some  individuals  in  modern  times. 

The  principle  underlying  this  attitude,    however,  was    that 
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these  barbarous  states,  because  of  their  lack  of  civilization,  com- 
merce and  sufficient  self-interest,  were  not  in  a  position  to 
respond  to  the  external  factors  determining  state  conduct  to  the 
same  extent  as  were  the  independent  states  of  the  civilized  world, 
and  therefore  there  was  a  reason  and  necessity  for  considering 
them  in  a  somewhat  different  way.  This  principle,  however,  did  not 
excuse  the  Christian  powers  of  Europe  from  the  constant  dis- 
regard of  the  territory  and  jurisdiction  of  these  states  which 
characterized  the  colonization  movements  of  the  15th,  16th  and 
17th  centuries. 

There  can  be  no  subject  or  object  of  international  law,  but  the 
international  factors  of  conduct  operate  on  independent  states, 
which  may  therefore  be  subjects  of  the  factors.  An  individual 
has  no  position  in  international  law,  as  he  is  subject  to  the  politi- 
cal power  of  his  own  state  or  some  other  state  in  which  he  is, 
and  cannot,  therefore,  appear  in  international  life  unless  he  ven- 
tures forth  as  a  pirate  on  the  high  sea.  The  external  factor  of 
superior  political  power  shuts  him  off  from  the  international 
world  and  determines  his  conduct  in  a  manner  which  effectually 
excludes  him  from  the  consideration  of  the  international  lawyer. 
He  is  of  importance  only  as  a  member  of  an  independent  state 
in  which  capacity  alone  he  is  considered. 

The  ambiguity  of  the  word  "right"  has  already  been  pointed 
out,  and  some  of  the  senses  in  which  the  word  is  used  referred 
to.  The  confusion  caused  by  the  use  of  the  word  in  international 
law  is  intolerable,  and  it  is  little  short  of  amazing  that  the  able 
minds  which  have  hitherto  labored  on  the  subject  have  been  con- 
tent to  flounder  so  long  in  such  an  unspeakable  quagmire. 

A  state  has  an  interest  in  its  territory,  but  the  writers  sav — 
has  a  right  to  its  territory.  The  interest  is  protected  by  the  ex- 
ernal  factors  in  international  life  and  by  nothing  else,  and  the 
principal  factor  in  such  a  case  is  the  inherent  force  and  strength 
of  the  state  in  question.  It  does  not  help  matters  to  call  his  in- 
terest a  right,  indeed  it  only  draws  attention  away  from  the 
principal  feature,  which  is  that  the  interest  of  the  state  is  unpro- 
tected by  superior  political  power,  whereas,  the  similar  interest 
in  the  municipal  law,  to  which  the  word  "right"  is  applied  is 
protected  by  such  superior  political  power.  The  two  instances, 
therefore,  are  in  different  categories.  It  seems  inadmissible  to 
apply  the  word  "right"  to  each  of  them  indiscriminately.  In  like 
manner,  an  independent  state  has  a  power,  for  instance,  to  make 
a  treaty  or  send  an  envoy,  a  power  exercised  only  by  the  inherent 
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force  of  the  state,  not  by  delegation  of  or  grant  from  any  other 
power.  This  is  also  called  a  right  in  the  conventional  discussion 
of  international  law.  It  is,  however,  a  totally  different  thing 
from  the  interest  mentioned  above  of  a  state  in  its  territory,  and 
yet  the  word  "right"  is  applied  to  both  without  any  apparent 
apprehension  of  the  ambiguity  involved.  It  appears  from  these 
instances  and  others  referred  to  in  the  article  that  the  word 
"right"  is  entirely  too  ambiguous  for  use  in  accurate  thinking. 

A  state  cannot  be  said  to  be  criminally  guilty  of  a  violation  of 
the  law  in  the  sense  in  which  that  word  is  used  in  the  municipal 
law,  as  describing  the  case  where  violation  of  the  law  incurs  the 
penalty  fixed  by  the  state.  The  word  "criminal"  as  applied  to 
state  action,  can  only  be  used  in  a  moral  or  ethical  sense  which, 
as  we  have  pointed  out,  is  entirely  irrelevant  in  international  law. 

A  state  is  responsible  in  so  far  as  it  is  subject  to  the  external 
factors  determining  the  independent  state  conduct,  and  the  writ- 
ers on  international  law  use  the  word  generally  as  describing 
what  a  lawyer  would  call  the  liability  of  the  state,  that  is,  the  fact 
that  its  conduct  is  so  determined  by  the  external  factors.  This 
meaning  is  somewhat  strange  to  the  English-speaking  judge  and 
lawyer,  who  use  the  word  as  referring  to  the  personal  capacity 
of  an  individual  to  comply  with  the  demands  of  the  external 
factors  of  political  control.  The  notion  of  the  responsibility  of 
states  is  of  little  value  and  will  be  discarded.  We  may,  perhaps, 
speak  of  the  capacity  of  a  state  in  so  far  as  we  distinguish  those 
barbarous  and  uncivilized  states  which  are  not  fit  to  participate 
in  international  life  on  the  same  terms  as  other  states  of  superior 
civilization  and  wealth,  and  possibly  also  the  notion  of  incapacity 
may  refer  to  a  state  having  a  government  which  prevents  it  from 
such  participation. 

International  law  originated  in  the  mind  of  the  thinker,  who 
first  began  to  speculate  on  the  nature  of  state  conduct  and  ascer- 
tain how  that  conduct  was  determined.  It  seems  clear  that  the 
conduct  and  the  factors  determining  the  conduct  were  in  exis- 
tence before  the  speculation  began.  Independent  states  adjusted 
their  conduct  to  each  other  more  or  less  unconsciously  from 
necessity  and  from  the  pressure  of  the  various  factors  without 
doubt  for  many  thousands  of  years  before  any  legal  philosopher 
ever  drew  the  breath  of  life.  It  is  true  that  in  the  primeval  life 
of  man  intercourse  between  tribes  was  rare  and  usually  confined 
to  armed  conflict.  It  is  clear,  however,  that  even  here  a  certain 
semblance  of  order  was  observed  in  the  conduct  of  these  tribes. 
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The  source  of  international  law,  if  it  is,  as  we  contend,  a 
conception,  must  be  in  the  mind  of  the  person  making  the  con- 
ception or  in  some  outside  facts  from  which  the  conception  is 
drawn.  The  general  statement  is  that  the  sources  of  interna- 
tional law  consist  of  the  decisions  of  prize  courts,  treaties,  state 
acts,  customs.  The  word  "source"  of  course,  means  the 
origin  of  anything,  as  in  the  case  of  a  stream,  the  place  in  the 
ground  from  which  the  stream  springs;  as  in  the  case  of  a 
thought  or  conception,  the  mind  of  the  person  who  originated 
the  thought.  Here,  however,  we  may  possibly  say  that  if  the 
conception  or  thought  is  based  upon  an  observation  of  outside 
facts,  that  then  those  outside  facts  are  in  a  measure  the  source 
of  the  conception,  just  as  we  speak  of  the  sources  of  history, 
which  are  the  muniments  and  historical  documents  contemporary 
to  the  events  of  which  history  is  written.  The  historical  book 
written  by  the  author  is  entirely  the  product  of  his  own  mind, 
his  mental  conception  of  the  facts  which  existed  in  the  past,  and 
that  mental  conception  of  those  facts  is  derived  from  a  perusal 
of  certain  documents  which  are  referred  to  as  the  source  of  the 
history.  The  discussion  over  the  source  of  international  law, 
however,  is  of  very  little  use  because  no  distinction  turns  upon 
it,  and  it  has  no  value  in  the  practical  application  of  international 
law. 

Various  kinds  of  international  law  have  been  distinguished. 
Some  of  the  distinctions  proceed  upon  the  difference  in  the  exter- 
nal factors  involved  determining  the  conduct,  as  international 
morality,  international  custom ;  others  upon  philosophical  dis- 
tinctions in  the  nature  of  international  law  itself,  as  natural, 
necessary,  positive,  which  distinctions  are  also  colored  by  the 
idea  of  the  difference  in  external  factors.  These  distinctions  are 
of  little  value  in  theory  and  of  no  practical  use  whatsoever.  The 
science  of  international  law  is  merely  a  name  for  the  formal 
method  of  studying  the  subject  better  described  as  the  philosophy 
of  international  law. 

No  adequate  history  of  international  law  has  been  written  in 
English,  and  such  a  history  requires  separate  and  extended  dis- 
cussion. 

Private  international  law  is  omitted,  as  there  is  some  doubt 
whether  it  is  a  part  of  international  law  at  all. 

Municipal  law  is  the  law  enforced  by  any  political  power 
within  its  jurisdiction.  International  law  is  the  law  enforced  by 
international  factors  apart  from  political  power.    The  distinction 
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between  the  two  is  clear  and  is  generally  accurately  apprehended. 
Tt  is  said,  however,  that  international  law  is  a  part  of  municipal 
law,  and  a  considerable  discussion  in  the  books  will  be  found  on 
this  subject  as  to  which  there  is  great  obscurity  of  thought.  It 
is  perfectly  obvious  upon  reflection  that  the  two  bodies  of  law 
are  so  entirely  separate  and  distinct  with  respect  to  one  of  the 
principal  factors  determining  the  conduct  in  question  that  in  no 
sense  can  it  be  said  that  international  law  is  a  part  of  municipal 
law,  or  vice  versa.  What  this  confusing  discussion  amounts  to 
is  this:  the  international  factors  operating  on  a  state  determine 
the  conduct  of  that  state,  and  trie  state  whose  conduct  is  so  deter- 
mined must  in  turn  see  that  its  individual  members  and  subordi- 
nate officials  comply  in  their  conduct  with  that  international 
obligation  resting  upon  it.  The  state,  therefore,  must  make  its 
municipal  law  conform  to  the  international  obligation  unless  it 
desires  to  act  contrary  thereto.  In  many  cases  a  state  will  fail 
or  omit  to  make  such  municipal  provision,  and  when  a  case  comes 
before  a  court  of  that  state,  as  in  Great  Britain  and  the  United 
States  of  America,  it  will  be  decided  that  the  state  is  in  fact 
conforming  to  the  international  obligation,  and  the  judges  will 
say  loosely  that  the  international  law  is  a  part  of  the  municipal 
law,  by  which  they  mean,  more  accurately  expressed,  that  the 
presumption  is  that  the  municipal  law  of  the  state  conforms  to 
the  international  obligation  until  it  appears  to  the  contrary  by 
express  enactment  of  the  appropriate  organ  of  the  state. 

Various  titles  have  from  time  to  time  been  used  for  the  sub- 
ject, the  distinction  between  which  is  entirely  immaterial  for  any 
purpose.  The  only  necessity  is  to  have  a  title  which  will  be 
clearly  understood  by  all  as  referring  to  the  particular  subject  in 
hand.  The  phrase  "international  law"  best  meets  this  require- 
ment, although  the  reference  to  nationality  by  the  term  "interna- 
tional" is  inaccurate. 

Roland  R.  Foulke. 

Philadelphia,  Pa. 
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During  the  recent  war  the  shortage  in  tonnage  arising  from 
the  submarine  campaign  and  the  extraordinary  burdens  placed 
upon  shipping  by  the  needs  of  the  allies  and  of  the  United  States 
resulted  in  the  transfer  of  practically  all  of  the  larger  vessels  of 
those  nations  from  private  to  government  ownership  or  control. 
These  vessels  in  time  of  peace  had  been  subject  to  all  the  reme- 
dies afforded  by  the  courts  of  admiralty.  A  party  injured  might 
bring  suit  in  personam  against  the  owners  or  in  rem  against  the 
vessel.  In  the  latter  case  the  owner  usually  filed  a  bond  in  the 
amount  of  the  claim  and  the  ship  was  released.  Commerce  was 
not  impeded  and  the  suitor  had  practical  and  easy  remedies. 
The  transfer  to  government  ownership  or  control  altered  the 
situation.  As  will  be  shown  in  more  detail  later  the  sovereign 
cannot  be  sued  in  personam  for  a  tort  and  government  owned 
or  operated  vessels  are  not  subject  to  suits  in  rem.  The  result 
is  that  in  this  country  a  private  party  who  is  injured  is  practi- 
cally without  redress.  During  the  war  the  conditions  under 
which  ships  were  operated  gave  more  occasion  for  collisions  than 
when  vessels  were  privately  operated  previously.  Vessels  ran 
without  navigation  lights  either  singly  or  in  convoy,  ran  at  full 
speed  in  fogs,  zigzagged,  and  pursued  other  tactics  which  in 
peace  times  not  only  were  not  customary  but  contrary  to  the  rules 
for  the  prevention  of  collisions. 

A  sovereign  is  not  suable  of  common  right.1  We  have  in 
our  country  no  substitute  for  the  English  petition  of  right  which 
since  the  reign  of  Edward  I  has  accorded  the  subject  a  remedy 
against  the  king.2    There  is  in  our  government  no  individual  in- 

iThe  Athol  (1842)  1  W.  Rob.  *374 ;  The  Volcano  (1844)  2  W.  Rob. 
*337;  United  States  v.  Lee  (1882)  106  U.  S.  196,  205,  1  Sup.  Ct.  240; 
The  Siren  (1868)  74  U.  S.  152. 

2  United  States  v.  Lee,  supra,  at  page  205.  "It  is  believed  that  this  peti- 
tion of  right,  as  it  has  been  practiced  and  observed  in  the  administration  of 
justice  in  England,  has  been  as  efficient  in  securing  the  rights  of  suitors 
against  the  crown  in  all  cases  appropriate  to  judicial  proceedings,  as  that 
which  the  law  affords  to  the  subjects  of  the  king  in  legal  controversies 
among  themselves." 

In  the  argument  of  the  queen's  advocate  in  The  Athol,  supra,  it  is 
said  at  page  378,  that,  even  in  cases  where  the  crown  might  be  held  to 
be  the  actual  wrongdoer,  the  proper  and  legitimate  mode  of  proceeding, 
as  pointed  out  by  Mr.  Justice  Blackstone.  was  by  a  memorial  addressed  to 
the  crown  in  the  first  instance,  containing  a  true  statement  of  the  matter 
in  dispute.  When  that  course  is  pursued,  in  the  words  of  Mr.  Justice 
Blackstone,  the  law  "presumes  that  to  know  of  any  injury  and  redress  it 
are  inseparable  in  the  royal  breast,  it  then  issues  as  of  course  in  the 
king's  own  name,  his  orders  to  his  judges  to  do  justice  to  the  party 
aggrieved." 
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vested  with  the  power  to  consent  to  suit  being  brought  against 
the  government  by  a  private  person.3  There  are  cases  in  which 
the  individual  may  protect  himself  from  arbitrary  action  on  the 
part  of  the  sovereign  by  taking  legal  action  against  the  agent  of 
the  sovereign.  A  collector  of  taxes  may  be  enjoined  from  as- 
sessing an  illegal  tax.4  There  are  also  certain  statutory  enact- 
ments in  the  United  States  granting  the  individual  a  remedy  for 
governmental  wrongs.5 

Since  the  sovereign  may  not  be  sued  in  the  absence  of  a  stat- 
ute allowing  such  procedure,  neither  can  property  in  his  posses- 
sion be  made  the  object  of  direct  legal  proceedings.6  Where  the 
United  States  comes  into  court  to  assert  a  right  against  a  private 
individual,  it  waives  immunity  so  far  as  to  allow  a  presentation 
of  counterclaims  and  set-offs,  but  is  exempt  from  costs  and  im- 
mune from  affirmative  relief  beyond  the  amount  of  the  property 
in  controversy.7  When  the  defendant  asserts  a  right  to  any 
amount  more  than  the  property  in  controversy,  he  becomes  the 
actor,  and  is  in  the  same  position  as  if  he  had  originally  sued  the 
sovereign  for  the  difference  between  the  two  adverse  claims.8 

The  conception  of  sovereignty  which  prevents  a^full  and  com- 
plete recovery  for  wrong  done  by  a  sovereign,  although  estab- 
lished law  has  been  subjected  to  criticism.  The  reasons,  how- 
ever, for  its  existence  have  been  given  by  Mr.  Justice  Gray  in 
the  case  of  Briggs  v.  Light-Boats  :9 

"But  the  broader  reason  is,  that  it  would  be  inr 
consistent  with  the  very  idea  of  supreme  executive 
power,  and  would  endanger  the  performance  of 
the  public  duties  of  the  sovereign,  to  subject  him  to 

»The  Davis  (1869)  77  U.  S.  15;  The  Siren,  supra,  footnote  1.  Case 
v.  Terrell  (1870)  78  U.  S.  199;  Carr  v.  United  States  (1878)  98  U.  S. 
433;  Judson  v.  United  States  (C.  C.  A.,  1903)   120  Fed.  637. 

*See  Fargo  v.  Hart  (1904)  193  U.  S.  490,  24  Sup.  Ct.  498,  but  not 
against  the  collection  of  taxes.  State  Railroad  Tax  Cases  (1875)  92 
U.  S.  575. 

8  A  taxpayer  has  a  remedy  to  secure  a  refund  of  a  tax  on  the  ground 
that  it  was  illegally  or  erroneously  assessed  or  is  excessive  under  §§3220; 
3224,  3226,  3227-8  of  the  Revised  Statutes. 

6  The  Siren,  supra,  footnote  1 ;  The  Davis,  supra,  footnote  3. 

i  Carlisle  v.  Cooper  (C.  C.  A.  1894)  64  Fed.  472;  De  Groot  v.  United 
States  (1866)  5  Wall.  419;  Walker  v.  United  States  (C.  C.  1905)  139 
Fed.  409;  United  States  v.  Eckford  (1867)  6  Wall.  484. 

8  Cases  cited  in  footnote  7,  supra. 

8  (Mass.  1865)  11  Allen  157,  162.  "The  real  principle  on  which  the 
exemption  of  every  sovereign  from  the  jurisdiction  of  every  court  has 
been  deduced  is  that  the  exercise  of  such  jurisdiction  would  be  incom- 
patible with  his  regal  dignity.  "  The  Parlement  Beige  (1880)  5  P.  D. 
197,  207. 
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repeated  suits  as  a  matter  of  right,  at  the  will  of 
any  citizen,  and  to  submit  to  the  judicial  tribunals 
the  control  and  disposition  of  his  public  property, 
his  instruments  and  means  of  carrying  on  his  gov- 
ernment in  war  and  in  peace,  and  the  money  in  his 
treasury." 

Mr.  Justice  Miller  says  of  this  statement  in  United  States  v. 
Lee10:  " 

"As  no  person  in  this  government  exercises  su- 
preme executive  power  or  performs  the  public  du- 
ties of  a  sovereign,  it  is  difficult  to  see  on  what  solid 
foundation  of  principle  the  exemption  from  liability 
to  suit  rests." 

After  speaking  of  the  progress  made  in  stripping  the  Crown  of 
its  prerogatives  during  the  reign  of  the  Stuarts,  Mr.  Justice 
Miller   continues   to   say11   that   notwithstanding   that   progress, 

"It  remains  true  to-day  that  the  monarch  is 
looked  upon  with  too  much  reverence  to  be  sub- 
jected to  the  demands  of  the  law  as  ordinary  per- 
sons are,  and  the  king-loving  nation  would  be 
shocked  at  the  spectacle  of  their  queen  being 
turned  out  of  her  pleasure-garden  by  a  writ  of 
ejectment  against  the  gardener.  The  crown  re- 
mains the  fountain  of  honor,  and  the  surroundings 
which  give  dignity  and  majesty  to  its  possessor  are 
cherished  and  enforced  all  the  more  strictly  be- 
cause of  the  loss  of  real  power  in  the  government." 

And  further, 

"It  is  obvious  that  in  our  system  of  jurispru- 
dence the  principle  is  as  applicable  to  each  of  the 
states  as  it  is  to  the  United  States,  except  in  those 
cases  where  by  the  Constitution  a  State  of  the 
Union  may  be  sued  in  this  court.  Railroad  Com- 
pany v.  Tennessee,  101  U.  S.,  337;  Railroad  Com- 
pany v.  Alabama,  id.  832. 

"That  the  doctrine  met  with  a  doubtful  recep- 
tion in  the  early  history  of  this  court  may  be  seen 
from  the  opinions  of  two  of  its  justices  in  the  case 
of  Chisholm  v.  Georgia,  where  Mr.  Justice  Wilson, 
a  member  of  the  convention  which  framed  the 
Constitution,  after  a  learned  examination  of  the 
laws  of  England  and  other  states  and  kingdoms, 
sums  up  the  result  by  saying:  'We  see  nothing 
against,  but  much  in  favor  of,  the  jurisdiction  of 

10  Supra,  footnote  1,  at  p  206. 
"  Id.,  at  p.  208. 
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this  court  over  the  State  of  Georgia,  a  party  to  this 


cause.'  "12 


In  connection  with  the  rule  that  the  property  of  a  sovereign 
may  not  be  proceeded  against  directly  the  question  of  claims 
against  property  in  the  form  of  liens,  common  law  and  mari- 
time, and  their  relation  to  and  dependency  on  possession  arises. 
Common  law  liens  were,  of  course,  dependent  on  possession, 
and  once  the  lienor  parted  with  the  possession  of  the  res,  the 
right  to  reduce  the  property  owner  to  subjection  by  the  simple 
method  of  holding  the  res  was  gone.13  The  maritime  lien  is 
not  dependent  on  possession.14  It  arises  both  ex  contractu  and 
ex  delicto.  Liens  for  wages,  freight,  towage  and  sometimes  sal- 
vage are  examples  of  rights  arising  from  contract.  Should  a 
vessel  through  faulty  navigation  collide  with  another,  a  lien 
against  the  offending  vessel  is  instantly  created.  This  is  an  illus- 
tration of  a  lien  arising  from  a  tort.  It  is  a  jus  in  re  or  ad  rem 
traveling  with  the  ship,  into  whosesoever  hands  it  comes,  secret, 
privileged  in  character  and  over-riding  all  other  liens.15  It  is  a 
property  right  in  the  ship  itself.16  The  vessel,  not  the  owner  or 
the  master,  is  regarded  as  the  offender.17  The  vessel  itself  is 
sued.  A  maritime  lien  may  be  enforced  against  an  innocent  pur- 
chaser of  the  vessel  for  value  in  the  absence  of  laches.18     Any 

12  Id.,  at  pp.  206,  207. 

ia  Story,   Bailments    (9th   ed.)    §367. 

"The  Marjorie  (C.  C.  A.  1907)  151  Fed.  183;  The  Bold  Buccleugh 
(1851)  22  Engl.  L.  &  Eq.  62. 

"The  Aurora  (D.  C.  1912)  194  Fed.  559.  A  valuable  discussion  of 
the  rules  of  priority  of  maritime  liens  may  be  found  in  The  John  G. 
Stevens  (1898)  170  U.  S.  113,  18  Sup.  Ct.  544.  See  also  Marsden,  Col- 
lisions at  Sea   (7th  ed.)  87  et  seq. 

i«The  Samuel  Little  (C.  C.  A.  1915)  221  Fed.  308,  316.  Rogers,  C.  J-, 
stated  that  the  cases  used  to  proceed  on  the  "theory  that  a  maritime  lien 
was  in  reality  only  a  privilege  to  arrest  the  vessel  for  a  debt  which  of 
itself  constituted  no  encumbrance  on  the  vessel,  and  became  such  only 
by  virtue  of  an  actual  attachment.  But  this  theory  was  abandoned  long 
ago,  and  the  principle  became  recognized  that  a  maritime  lien  is  not  a 
mere  matter  of  procedure  but  a  right  of  property.  It  is  a  jus  in  re,  a 
proprietary  interest  in  the  boat  or  vessel,  which  may  be  enforced  directly 
against  the  thing  itself  by  a  libel  in  rem,  in  whosesoever  possession  it 
may  be." 

17  "One  of  the  essential  incidents  of  an  admiralty  lien  is,  that  it  is 
the  vessel  herself  which  acts  in  its  creation,  she  herself  being  the  con- 
tracting party  or  tort  feasor, — ownership,  proprietorship,  agency,  attor- 
neyship and  the  like  ideas  being  ignored.  *  *  *  In  the  admiralty,  the 
right  of  the  creditor  is  to  find,  sue  and  arrest  her  as  if  she  were  a  living 
person."  Hughes,  Dist.  J.,  in  Harney  v.  The  Sidney  L.  Wright  (1883) 
Fed.  Cas.  No.  6082A,  5  Hughes  474. 

18  The  Ella  (D.  C.  1897)  84  Fed.  471,  493;  The  Marjorie,  supra,  foot- 
note 14.  The  latter  case  cites  many  instances  in  which  an  unreasonable 
delay  in  enforcement  of  the  lien  has  been  considered  laches. 
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service  which  makes  the  res  more  valuable  or  saves  it  from  de- 
struction is  regarded  as  a  benefit  to  the  interests  of  all  prior 
lien  holders,  for  it  is  to  their  advantage  that  the  ship  should  be 
on  her  way.  The  usual  admiralty  rule  is  that  liens  of  the  same 
class  shall  be  paid  in  inverse  order  of  their  accrual.19 

The  latest  mortgagee  or  common  law  lienholder,  in  point  of 
time,  is  in  no  such  enviable  position.  The  satisfaction  of  his 
mortgage  out  of  the  proceeds  of  the  sale  of  the  property  de- 
pends on  how  much  property  remains  after  the  debt  due  to  the 
first  mortgagee  has  been  paid.  Should  A  bring  a  suit  against  B 
at  common  law  on  a  non-maritime  claim  and  prosecute  it  to 
judgment,  he  might  have  B's  ship  sold  on  execution,  but  the  pur- 
chaser would  acquire  a  title  inferior  to  all  existing  liens  and 
mortgages.20 

Keeping  in  mind  the  foregoing  principles,  we  may  now  ap- 
ply them  to  tort  and  contract  claims  in  admiralty  against  a  sover- 
eign. 

Let  us  suppose  that  a  United  States  warship  collides  with 
and  sinks  a  privately  owned  steamer.  What  redress  has  the  per- 
son injured?  He  may  not  libel  the  naval  vessel.21  Although  the 
individual  wrongdoer  is  responsible,22  a  suit  against  the  com- 
mander or  one  of  his  subordinates  would  probably  be  a  fruitless 
affair.  The  practice  in  England  is  for  the  Lords  of  the  Admiralty 
to  enter  a  voluntary  appearance  on  which  the  court  may  pro- 
ceed to  an  adjudication  of  the  claim,  having  thus  obtained  juris- 
diction over  the  sovereign.23    This  practice  is  not  legally  possible 

i»  The  Frank  G.  Fowler  (C.  C.  1883)  17  Fed.  653.  The  Glen  Island 
(D.  C.  1912)  194  Fed.  745,  and  see  The  John  G.  Stevens,  supra,  note  15. 

20  See  the  statement  of  Rogers,  C.  J.,  quoted  in  footnote  16,  supra. 

21  The  Athol,  supra,  footnote  1 ;  cf.  The  Siren  supra,  footnote  1 ;  The 
Davis,  supra,  footnote  3;  The  Attualita  (C.  C.  A.  1916)  238  Fed.  909; 
The  Exchange  (1812)  7  Cranch  116. 

22  The  Mentor  (1799)  1  C.  Rob.  *179;  Nicholson  v.  Mounsey  (1812) 
15  Easte  *384;  Stort  v.  Clements  (1792)  Peake  N.  P.  *107;  H.  M.  S. 
King  Alfred  [1914]  P.  84;  The  Siren,  supra,  footnote  1. 

23  The  Athol,  supra,  footnote  1 ;  The  Volcano,  supra,  footnote  1 ; 
The  Birkenhead  (1848)  3  W.  Rob.  *75.  This  rule  was  strictly  construed 
by  the  courts  so  that  an  admiral  was  not  held  responsible  when  he  was 
not  actually  present  and  exercising  his  authority.  The  facts  in  The 
Volcano,  supra,  are  interesting.  A  court  of  inquiry  was  held  under  the 
admiralty,  and  the  ship  absolved  both  by  the  court  and  the  admiralty.  It 
was  urged  on  the  trial  of  the  case  that  the  subsequent  promotion  of  the 
commander  of  th,e  vessel  and  the  fact  that  he  was  absolved  by  the  court 
of  inquiry  clearly  showed  that,  in  the  opinion  of  competent  judges,  no 
unseamanlike  conduct  had  occurred.  Dr.  Lusington,  in  ruling  on  this 
contention,  however,  said  that  the  court  must  in  no  degree  be  influenced 
by  any  previous  inquiry. 
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in  the  United  States  since,  as  pointed  out  above,  there  is  no  in- 
dividual who  can  consent  to  suit  against  our  government.24  The 
theory  of  sovereignty  outlined  above  is  now,  in  a  great  many 
instances,  so  firmly  entrenched  in  our  judicial  system  that  the 
aggrieved  party  has  absolutely  no  remedy  by  a  recourse  to  the 
courts. 

The  only  redress  in  the  tort  case  mentioned  above,25  is 
through  the  medium  of  a  private  act,  which  will  either  pay  the 
claim  outright  or  allow  the  injured  party  to  bring  suit  against 
the  government.  An  example  of  the  first  type  of  statute  passed 
in  1885  is  worded  as  follows: 

"To  pay  in  full  the  claim  of  the  owners  of  a 
Japanese  junk  for  damages  occasioned  by  the  col- 
lision of  the  same  with  the  United  States  steamer 
Ashuelot." 

"To  pay  in  full  the  claims  of  the  owners  of  the 
schooner  Druid  for  damages  occasioned  by  the  col- 
lision of  that  vessel  with  the  United  States  steamer 
Powhatan." 

'To  pay  in  full  the  claim  of  the  Messageries 
Maritimes  S.  S.  Co.  for  damages  resulting  from 
collision  *  *  *  between  the  United  States  flag- 
ship Trenton  and  a  barge  owned  by  the  said  com- 
pany."26 

Some  claims  are  referred  to  the  Court  of  Claims  as  in  a 
statute  of  1876  enacting 

"That  the  claim  of  the  legal  owner  or  owners 
of  the  schooner  Flight,  her  cargo,  freight  and  per- 
sonal effects,  alleged  to  have  been  sunk  by  col- 
lision with  the  United  States  steamer  Tallapoosa 
*  *  *  be  referred  to  the  Court  of  Claims  to  hear 
and  determine  the  same  to  judgment,  with  right  of 
appeal  as  in  other  cases:  Provided,  that  no  suit 
shall  be  brought  under  the  provisions  of  this  act 
after  six  months  from  the  date  of  the  passage  there- 
of."27 


24  See  cases  cited,  supra,  footnote  3. 

25  The  Secretary  of  the  Navy  and,  in  certain  cases,  the  Chief  of  Engi- 
neers, may  settle  claims  for  collision  for  which  government  vessels  are 
responsible  up  to  the  amount  of  $500.  36  Stat.  607  (Pub.)  ;  36  Stat.  537 
(Pub.);  36  Stat.  676  (Pub.).  t     _  . 

2«23  Stat. 496  (Pub.).  See  also  36  Stat.  1870  to  1874  (Pvt.)  ;  35  Stat. 
1444,  1620  (Pvt.). 

27  19  Stat.  89  (Pvt).  See  also  for  claims  sent  to  the  Court  of  Claims 
for  adjudication,  31  Stat.  1572  (Pvt);  33  Stat.  809  (Pub.);  32  Stat.  243 
(Pub.),  and  also  Snare  &  Triest  Co.  v.  United  States  (1911)  46  Ct.  CI. 
109. 
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Still  another  private  act  passed  in  1912  provides  for  the  trial, 
in  a  district  court,  of  claims  arising  out  of  the  collision  of  the 
U.  S.  steam  collier  Sterling  with  the  steamship  Dorothy.  The 
act  provides  that  the  claim  shall  be  tried  "in  compliance  with 
the  rules  of  said  court  sitting  as  a  Court  of  Admiralty"ancf  the 
liability  shall  be  found  to  be  "either  for  or  against  the  United 
States  upon  the  same  principles  and  measure  of  liability,  with 
costs  as  in  like  cases  in  admiralty  between  private  parties,  and 
with  the  same  rights  of  appeal."  Further,  "that  should  dam- 
ages be  found  to  be  due  *  *  *  the  amount  of  the  final  decree 
therefor  shall  be  paid  out  of  any  money  in  the  United  States 
Treasury  not  otherwise  appropriated :  Provided,  that  suit  shall 
be  brought  and  commenced  within  four  months  from  the  date 
of  the  passage  of  this  Act."28 

The  Judiciary  Code  provides  that  the  Court  of  Claims  may 
hear  and  determine  "all  claims  *  *  *  founded  upon  the  Con- 
stitution of  the  United  States  upon  contract,  express  or  implied, 
or  for  damages,  liquidated  or  unliquidated,  in  cases  not  sound- 
ing in  tort  in  respect  of  which  claims  the  party  would  be  en- 
titled to  redress  against  the  United  States  either  in  a  court  of 
law,  equity  or  admiralty,  if  the  United  States  were  suable."29 
The  District  Court  has  similar  jurisdiction  in  cases  where  the 
claim  does  not  exceed  $10,000.30 

Under  the  rule  announced  in  United  States  v.  Cornell  Steam- 
boat Company31  and  in  United  States  v.  Morgan,82  a  suit  for  sal- 
vage was  considered  a  suit  for  unliquidated  damages  not  sound- 
ing in  tort. 

The  question  of  whether  a  tort  lien  actually  arises  in  case  the 
vessel  is  government  owned  or  operated  and  how  far  it  is  effec- 
tive is  very  important. 

When  property  is  transferred  to  the  government  it  passes 
cum  onere,  for  "though  the  law  gives  the  king  a  better  remedy, 
he  has  no  better  right  in  court  than  the  subject  through  whom 
the  property  claimed  comes  into  his  hands."33 

"37  Stat.  1285  (Pvt.  Pt.  II).  See  also  32  Stat.  242  (Pub.)  ;  35  Stat. 
1404  (Pvt.)  ;  38  Stat.  1244  (Pvt.).  For  cases  arising  under  private  acts, 
see  The  Hesperus  (D.  C.  1918)  252  Fed.  858;  Boyer's  Sons  v.  United 
States  (C.  C.  A.)   195  Fed.  490. 

™Jud.  Code,  §145. 

80  Jud.  Code. 

»*  (1906)  202  U.  S.  184,  26  Sup.  Ct.  648.  This  suit  was  brought  for 
the  salvage  of  custom  duties  due  the  government  on  a  cargo  of  sugar.  At 
great  risk  the  sugar  was  saved  from  fire  due  to  the  efforts  of  the  libelant. 

"  (C.  C.  A.  1900)  99  Fed.  570,  affirmed  180  U.  S.  638,  21  Sup.  Ct.  920. 

••  Miller,  J.,  in  The  Davis,  supra,  footnote  3. 
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In  spite  of  this  if  the  property  is  in  the  possession  of  the 
government  no  affirmative  action  by  the  individual  will  be  suc- 
cessful. Where  the  property  which  is  subject  to  the  lien  is  in 
the  possession  of  the  individual  injured  no  affirmative  action  on 
the  part  of  the  injured  party  is  necessary.34  If  the  government 
takes  affirmative  action  the  individual  may  successfully  resist 
and,  as  is  pointed  out  above,  recover  any  sum  up  to  the  value 
of  the  property  in  controversy.35  In  case  the  property  is  in  the 
possession  of  the  government  we  have  a  clear  example  of  a 
right  without  a  remedy.  "The  existence  of  a  claim  or  even  of 
a  lien  upon  property  is  not  always  dependent  upon  the  ability  of 
the  holder  to  enforce  it  by  legal  proceedings.  A  claim  or  lien 
existing  and  continuing  will  be  enforced  by  the  courts  whenever 
the  property  upon  which  it  lies  becomes  subject  to  their  jurisdic- 
tion."36 

An  application  of  the  rule  that  a  lien  may  exist  upon  a  gov- 
ernment vessel  although  it. is  incapable  of  enforcement  may  be 
seen  in  two  Massachusetts  cases.  In  Briggs  v.  A  Light-Boat37 
the  United  States  appeared  as  claimant  on  a  petition  to  enforce 
a  materialman's  lien.  Briggs  had  furnished  timber  for  a  boat 
built  by  another  for  the  government.  The  builder  had  become 
insolvent  and  Briggs  was  not  paid  for  the  timber.  The  court 
held  that  the  United  States  accepted  the  vessel  subject  to  the 
lien  of  the  materialman  for  timber,  saying  that  "when  the  Gov- 
ernment becomes  the  purchaser  of  property  it  takes  title  subject 
to  the  same  rules  as  those  which  regulate  the  transfer  of  it  to 
private  persons."  Subsequently  in  Briggs  v.  Light-Boats3* 
it  was  decided  that  although  the. United  States  took  subject  to 
the  complainant's  lien,  the  lien  was  unenforceable,  since  the  gov- 
ernment had  acquired  possession.  The  court  also  stated  that 
the  immunity  of  the  government  vessel  from  suit  existed  be- 
cause the  ship  was  an  instrument  of  sovereignty,  and  by  way  of 
dictum  that  a  war  vessel  would  enjoy  no  greater  immunity.  In 
Long  v.  The  Tampico39  the  libelant  sought  to  enforce  a  salvage 
lien  against  two  vessels  belonging  to  the  Mexican  government. 
The  lienholder  asserted  his  lien  before  the  ship  got  into  the 

34  United  States  v.  Bank  of  the  Metropolis  (1841)   15  Peters  377,  392; 
Brent  v.  Bank  of  Washington  (1836)  10  Peters*  596,*  614. 

35  See  cases,  footnote  6,  supra. 

86  The  Siren,  supra,  footnote  1,  at  p.  158. 

"  (Mass.  1863)   7  Allen,  289. 

38  Supra,  footnote  9. 

3»  (D.  C.  1883)  16  Fed.  491. 
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possession  of  the  Mexican  government  and  the  court  decided  in 
his  favor.  The  same  general  situation  confronted  the  court  in 
United  States  v.  Ansonia  Brass  Co.40  and  the  Revenue  Cutter 
No.  I.41 

In  the  latter  case  it  -was  said  that  the  bare  possession  of  the 
property  by  the  government  when  justly  obtained  does  not  ex- 
tinguish lawful  liens.  "Such  a  doctrine  would  be  monstrous  and 
an  anomaly  in  a  nation  whose  government  is  one  of  just  laws 
and  whose  constitution  declares  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation." 

We  must  next  discuss  cases  in  which  the  lien  sought  to  be 
proved  arose  while  the  res  was  in  the  possession  of  the  govern- 
ment. The  leading  case  among  these  is  The  Siren.42  The  ship  Siren, 
a  confederate  vessel,  in  attempting  to  violate  the  blockade  of  the 
southern  ports  during  the  Civil  War,  was  captured  by  a  federal 
warship.  A  prize  crew  was  put  on  board  the  captured  vessel  and 
she  was  ordered  to  the  port  of  Boston  for  adjudication.  While 
proceeding  through  Hurlgate  she  rammed  and  sank  the  sloop 
Harper  which  was  privately  owned.  The  court  regarded  the 
collision  as  the  fault  of  the  Siren.  In  the  prize  proceedings  the 
Siren  was  condemned  and  sold  and  the  proceeds  deposited  with 
the  assistant  treasurer  of  the  United  States.  Subsequently  the 
owners  of  the  Harper  claimed  part  of  the  proceeds  for  dam- 
age? to  the  sloop.  Mr.  Justice  Field  in  his  opinion  stated  that 
although  the  United  States  possessed  an  immunity  from  suit, 
since  in  this  case  the  government  appeared  as  actor  in  con- 
demnation proceedings,  the  immunity  was  waived  so  far  as  to 
allow  a  presentation  of  claims  and  set-offs,  and  that  the  United 
States  was  exempt  from  costs  and  affirmative  relief  beyond  the 
value  of  the  property  in  controversy.43  The  libelant  was  allowed 
to  recover  out  of  the  proceeds  in  the  registry  damages  for  the 
tortious  act  of  the  Siren.  The  authority  of  the  case  has  never 
been  questioned.  We  may  regard  the  Siren  as  a  government 
ship  since  the  decision  that  she  was  lawful  prize  dated  back  to 
the  time  of  her  capture.  She  was  in  the  same  position  as  a  mer- 
chant ship  in  the  possession  of  the  government  at  the  time  of 
the  collision.  If  the  United  States  could  have  had  her  con- 
demned without  appearing  in  court,  the  Siren  would  have  been 

«°  (1910)  218  U.  S.  452,  31  Sup.  Ct.  49. 
«  (D.  C.  1860)    1   Brown  Admiralty  76. 
"(1868)  74  U.  S.  152. 
*»/</.,  154. 
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libel  proof.  The  court  further  stated,  in  discussing  an  English 
case  in  which  the  Admiralty  had  entered  an  appearance,  that 
"inability  to  enforce  the  claim  *  *  *  is  not  inconsistent  with 
its  existence."44  Further,  "If  the  government  having  the  title  to 
land  subject  to  the  mortgage  of  the  previous  owner,  should  trans- 
fer the  property,  the  jurisdiction  of  the  court  to  enforce  the  lien 
would  at  once  attach,  as  it  existed  before  the  acquisition  of  the 
property  by  the  government."45 

"So  if  the  property  belonging  to  the  government,  upon  which 
claims  exist,  is  sold  upon  judicial  decree,  and  the  proceeds  are 
paid  into  the  registry,  the  court  would  have  jurisdiction  to  direct 
the  claims  to  be  satisfied  out  of  them."  48 

A  statement  in  the  opinion  of  Workman  v.  New  York  City, 
Mayor,  <5r.47   is  rather  apposite  in  this  connection. 

"The  statement  of  the  maritime  law  of  England  on  the  sub- 
ject now  being  considered  made  in  The  Siren,  supra,  makes  it 
clear  that,  in  harmony  with  the  maritime  law  of  this  country,  the 
fact  that  a  wrong  has  been  committed  by  a  public  vessel  of  the 
Crown  affords  no  ground  for  contending  that  no  liability  arises, 
because  of  the  public  nature  of  the  vessel,  although,  it  may  be, 
in  consequence  of  a  want  of  jurisdiction  over  the  sovereign,  re- 
dress cannot  be  given.  This  is  well  illustrated  by  the  case  to 
which  we  shall  now  refer."  In  referring  to  the  case  of  The 
Parlement  Beige  the  court  says :  "It  results  that,  in  the  mari- 
time law,  the  public  nature  of  the  service  upon  which  the  vessel 
is  engaged  at  the  time  of  the  commission  of  a  maritime  tort 
affords  no  immunity  from  liability  in  a  court  of  admiralty,  where 
the  court  has  jurisdiction."     This  statement  must  be  considered 

"Id.,  156. 

«/<*.,  158. 

«/<*.,  159. 

*t  (1900)  179  U.S.  552  at  pp.  568,  570,  21  Sup.  Ct.  212.  In  the  Parle- 
ment Beige,  supra,  footnote  9,  at  p.  201,  the  question  arose  of  whether  a 
Belgian  mail  ship  in  cross-channel  service  which  also  carried  baggage  on 
certain  occasions  was  subject  to  the  jurisdiction  of  the  British  court 
where  the  libelant  sought  to  enforce  a  claim  for  salvage.  The  court  held 
that  the  vessel  possessed  immunity  from  arrest  even  though  incidental 
baggage  was  carried  for  hire. 

See  also  British  Mail  Ships  Act,  54  and  55  Vict.  Section  5,  Chapter  31, 
which  provides  that  an  exempted  mail  ship,  to  which  the  section  applies, 
shall  not,  subject  as  in  the  Act  mentioned,  be  liable  to  be  arrested  or 
detained  by  any  arresting  authority  either  for  the  purpose  of  founding 
jurisdiction  in  a  court  of  admiralty  or  of  enforcing  any  claims.  On  no- 
tice, the  mail  ship  shall  be  released.  The  court  at  the  end  of  the  first 
quotation  above  refers  to  The  Athol,  supra,  footnote  1. 

As  to  the  liability  of  a  municipal  corporation  in  admiralty,  see  L.  R.  A. 
1918A,  1077. 
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in  connection  with  the  dictum  in  Briggs  v.  Light-Boats48  to  the 
effect  that  the  immunity  from  suit  arises  rather  from  the  fact  that 
the  owner  of  the  vessel  is  a  sovereign  power  than  that  the  vessel 
herself  is  a  warship.  At  the  present  time,  in  spite  of  these  two 
statements,  the  law  seems  to  be  clearly  defined  that  a  warship 
enjoys  an  absolute  immunity  from  suit  in  rem  regardless  of  gov- 
ernmental possession,  while  the  privilege  from  arrest  accorded 
a  government  merchant  ship  depends  on  whether  the  ship  is  in 
the  possession  of  the  government.49  Although  government  war- 
ships possess  a  general  privilege  from  arrest  as  a  consequence 
of  their  torts,  regardless  of  the  method  of  attack  pursued,  it  must 
be  remembered  that  under  Section  145  of  the  judiciary  code,  in 
certain  cases  the  suitor  is  not  without  a  remedy.  A  suit  will  lie 
in  the  Court  of  Claims  against  the  United  States  in  personam  un- 
der the  above  mentioned  section,  upon  contract  express  or  im- 
plied, or  in  cases  not  sounding  in  tort.  The  district  court  has 
concurrent  jurisdiction,  should  the  claim  not  exceed  $10,000. 
Salvage  to  a  government  warship  would,  by  necessary  implica- 
tion, from  the  cases  already  decided,  come  under  the  provisions 
of  this  statute.50  Towage  is  even  a  clearer  case.51  The  lack  of 
power  in  any  individual  to  submit  the  government  to  the  juris- 
diction of  the  courts  in  the  words  of  Mr.  Justice  Miller  in  The 
Davis  "seems  to  justify  a  liberal  construction  *  *  *  in  favor  of 
the  promotion  of  justice"  where  the  actual  possession  of  the 
government  need  not  be  disturbed.52  In  that  case  a  cargo  was 
held  by  a  shipowner  on  a  general  average  lien.  The  government 
libeled  the  ship  but  was  forced  to  contribute.  In  United  States 
v.  Wilder**  a  claim  for  salvage  was  allowed  by  Mr.  Justice  Story 
against  the  government,  since  the  property  salved  was  in  the 
possession  of  the  salvor,  and  the  government  by  bringing  suit 
subjected  itself  to  the  jurisdiction  of  the  court. 

Thus  far  it  has  been  shown  that  where  the  government  took 
action  directly  against  the  individual  there  was  a  remedy  for  the 
individual  to  the  extent  of  the  amount  in  controversy.  It  has 
also  been  intimated  from  a  discussion  of  the  case  of  The  Siren 


48  Supra,  footnote  9. 

"The  Attualita    (C.  C.  A.   1916)   238  Fed.  909;   The   Pampa   (D.  C 
1917)  245  Fed.  137  and  cases  there  cited. 

80  See  United  States  v.  Cornell   Steamboat  Co.   (1906)   202  U.  S.  184, 
26  Sup.  Ct.  648;  United  States  v.  Morgan,  supra,  footnote  32. 

81  Towage  must  be  either  a  contract  express  or  implied. 

82  Supra,  footnote  3. 

"  (C.  C.  1838)  3  Sumner  308. 
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that  the  action  by  the  government  need  not  be  aimed  directly 
at  the  party  aggrieved.  The  tendency  of  the  courts  to  break 
down  the  immunity  of  a  sovereign  power  from  suit  is  shown 
in  cases  in  which  the  government  has  sought  to  enforce  forfeiture 
of  private  property  for  some  infraction  of  statutory  law  and 
a  third  party  has  intervened  and  successfully  asserted  a  right 
against  it.  In  most  of  these  cases  the  cause  of  forfeiture  arose 
first  and  prior  to  the  accrual  of  the  right  of  the  third  party.  Sub- 
sequently the  circumstances  on  which  the  claim  of  the  individual 
was  founded  took  place,  and  later  the  government  sought  to  en- 
force the  forfeiture  through  the  court.  The  forfeiture  to  the 
government  of  course  dated  back  to  the  date  when  the  act  giving 
rise  to  the  government  claim  took  place.54  Consequently,  where 
the  government  was  successful  in  the  forfeiture  suits,  the  title 
to  the  ship  may  be  regarded  as  being  in  the  government  from  the 
date  when  the  cause  for  forfeiture  occurred.  In  The  St.  Jago 
de  Cuba,55  liens  for  wharfage  and  materials  supplied  were  en- 
forced against  the  government  under  such  circumstances.  The 
Siren  was  a  case  of  like  nature.  In  The  Florenzo56  an  interest- 
ing situation  arose.  A  vessel  privately  owned  was  libeled  by 
the  crew  for  wages  on  its  last  voyage.  Materialmen,  praying  to 
be  paid  out  of  the  proceeds  of  the  sale  of  the  vessel,  appeared, 
and  subsequently  the  United  States  filed  an  information  for  the 
forfeiture  of  the  vessel.  A  bona  fide  purchaser  after  the  cause 
of  forfeiture  arose  also  filed  his  claim.  The  court  held  that 
while  a  judgment  for  forfeiture  was  necessary  to  effectuate  the 
title  of  the  government,  the  title  dated  back  to  the  time  of  the 
commission  of  the  offense  causing  forfeiture  ;  that  consequently  all 
titles  subsequently  acquired  were  overridden ;  that  this,  how- 
ever, did  not  avoid  the  liens  of  the  materialmen  and  the  rights  of 
the  seamen.  In  600  Tons  of  Iron  Ore51  goods  were  seized  by 
the  customs  authorities  because  of  undervaluation  by  the  con- 
signee. A  claim  entered  by  the  steamship  company  for  freight 
was  allowed. 

s*  The  Florenzo  (D.  C.  1828)  Fed.  Cas.  No.  4,  886  (Blatch  &  H.  52). 

55  (1824)  9  Wheat.  409. 

56  See  footnote  54,  supra.  But  see  The  Mary  Anne  (D.  C.  1826)  Fed. 
Cas.  9195  (1  Ware  99),  which  decided  that  a  party  having  a  lien  on  a 
vessel  subject  to  forfeiture  can  claim  before  decree,  but  not  after  decree, 
since  the  court's  decision  would  annihilate  his  claim. 

57  (D.  C.  1881)  9  Fed.  595.  See  also  on  this  general  subject  The  Jen- 
nie Hayes  (D.  C.  1889)  37  Fed.  373;  Northern  American  Commercial 
Co.  v.  U.  S.  (C.  C.  A.,  1897)  81  Fed.  748;  U.  S.  v.  The  Brig  Malek 
Adehl  (U.  S.  1844)  2  Cow.  210;  The  Maria  (1864)  Fed.  Cas.  9075 
(Deady  89). 
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A  great  many  interesting  and  important  cases  were  decided 
upon  questions  which  arose  during  the  recent  war.  A  broad  at- 
tempt to  limit  the  immunity  from  arrest  enjoyed  by  the  property 
of  the  sovereign  was  made  in  The  Johnson  Lighterage  Co.  No. 
24.™  A  lighter  with  a  cargo  of  ammunition,  the  property  of  the 
Russian  government,  was  libeled  for  salvage  while  in  possession 
of  the  lighterage  company.  It  was  decided  that  while  the  courts 
of  this  country  were  without  jurisdiction  in  suits  in  personam 
against  the  United  States  or  a  friendly  nation  or  sovereign,  or  in 
rem  against  the  property  in  its  possession,  the  cargo  in  this  case 
was  not  in  possession  of  the  sovereign  and  consequently  did  not 
enjoy  any  such  immunity.  This  case  marks  quite  a  departure 
from  the  strict  rule.  Mr.  Justice  Gray  in  Briggs  v.  Light-Boats*9 
said  the  reason  for  the  immunity  was  that  the  lack  of  such  privi- 
lege would  endanger  the  performance  of  the  public  duties  of  the 
sovereign  and  "submit  to  the  judicial  tribunals  the  control  or  dis- 
position of  his  public  property."  The  case  seems  to  err  in  the 
direction  of  leniency  toward  the  salvor.  In  The  Luigi60  the  ship, 
privately  owned,  was  requisitioned  by  the  Italian  government. 

On  being  libeled  by  a  private  person  the  owner  intervened 
and  filed  a  bond.  The  court  upheld  the  libelant's  rights  in  spite 
of  the  fact  that  a  suggestion  of  want  of  jurisdiction  was  made 
on  behalf  of  the  Italian  government. 

It  will  be  noted  that  in  these  two  cases  the  United  States  was 
not  at  the  time  of  the  libel  a  co-belligerent  of  the  nation  own- 
ing the  property  or  having  it  under  requisition.  In  The  Roseric*1 
a  ship  under  requisition  by  the  British  government  was  arrested 
at  the  suit  of  American  plaintiffs.  The  crew  of  the  original  own- 
ers of  the  vessel  were  operating  it  at  the  time  of  the  accident. 
The  court  held  that  there  was  no  jurisdiction  over  the  vessel. 
The  Johnson  Lighterage  case  is  distinguished  on  the  ground  that 
the  lighterage  company  in  that  case  was  not  under  the  control 
of  the  government  of  Russia  while  in  this  case  the  officers  and 
crew  of  the  Roseric  were  instrumentalities  of  the  sovereign  di- 
rectly under  his  control.  The  case  is  also  distinguished  from  The 
Attualita02  in  which  a  like  immunity  was  denied,  by  the  fact  that 
Italy  was  not  a  co-belligerent  at  the  time  the  collision  occurred. 

«  (D.  C.  1916)  231  Fed.  365. 
«•  (Mass.  1865)   11  Allen.  157. 
«o  (D.  C.  1916)   230  Fed.  493. 

61  (D.  C.  1918)  254  Fed.  154. 

62  (C.  C.  A.  1916)  238  Fed.  909,  and  see  The  Maipo  (D.  C.  1918)  252 
Fed.  627. 
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The  Attualita62  and  The  Pampa63  state  the  established  rule 
that  "for  actions  of  the  public  armed  ships  of  a  sovereign,  and 
of  those,  whether  armed  or  not,  which  are  in  the  actual  posses- 
sion, custody  and  control  of  the  nation  itself  and  are  operated 
by  it,  the  nation  would  be  morally  responsible,  although  without 
her  consent  not  answerable  legally  in  her  own  or  other  courts." 
This  is  undoubtedly  the  present  law.  Yet  it  seems  inconsistent 
with  the  statements  in  Briggs  v.  Light-Boats**  and  Workman  v. 
New  York  City,  Mayor  &c.65  to  the  effect  that  the  immunity  ex- 
ists from  the  fact  of  sovereignty  and  not  from  the  nature  of  the 
service  upon  which  the  ship  is  engaged.  In  The  Messicano66  and 
The  Broadmayne"  the  vessels  libeled  were  under  requisition 
to  the  Italian  and  British  governments  respectively.  Both  ships 
were  declared  to  possess  a  privilege  from  arrest.  In  the  first 
case,  Sir  Samuel  Evans  stated  that  during  the  period  of  requisi- 
tion an  immunity  existed  "for  I  am  of  the  opinion  that  a  similar 
privilege  against  arrest  by  a  British  plaintiff  enures  to  a  requisi- 
tioned ship  of  an  ally,  as  for  a  ship  requisitioned  by  this  coun- 
try." 

It  seems  as  though  transports,  colliers  and  all  other  ships  at- 
tached to  the  Navy  Department  would  be  regarded  by  the  courts 
as  warships.  No  recent  direct  authority  has  been  found  on  this 
point.68  The  same  reasons  which  have  led  courts  of  this  country 
to  announce  the  rule  that  warships  are  exempt  from  arrest  apply 
equally  to  transports. 

The  most  interesting  question  with  regard  to  this  subject 
arises  should  a  war  vessel  affected  with  a  maritime  lien  for  tort 
become  obsolete  and  be  sold  to  a  purchaser  for  value  with  or 
without  notice  of  the  lien.  Could  the  lien  holder  enforce  his 
claim  against  the  vendee?  It  seems  as  if  he  could.  The  Su- 
preme Court  of  the  United  States  has  repeatedly  laid  down  the 
rule  that  a  lien  may  exist  against  government  ships  even  though 
it  is  unenforceable.69  There  is  nothing  extraordinary  in  this. 
It  is  merely  an  example  of  a  right  without  a  remedy.    Assuming 


«  (D.  C.  1917)  245  Fed.  137. 

64  Supra,  footnote  9. 

«  Supra,  footnote  47,  at  p.  570. 

66  (1916)  32  T.  L.  R.  519;  and  see  The  Maipo,  supra,  footnote  62. 

•*  (1916)  32  T.  L.  R.  304. 

68  The  Athol,  supra,  footnote  1,  in  which  the  ship  was  a  transport. 

69  See  quotations  from  The  Siren,  supra,  pp.  474,  476,  Workman  v.  The 
Mayor,  supra,  p.  476. 
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the  lien  exists,  the  mere  transfer  of  the  vessel  does  not  extinguish 
it  even  though  the  ship  has  been  sold  to  an  innocent  purchaser 
for  value,  provided  of  course  that  the  holder  of  the  lien  has  not 
been  guilty  of  laches.  It  would  be  perfectly  possible  for  the  pur- 
chaser for  value  to  place  in  his  contract  with  the  government  a 
clause  protecting  himself  from  all  liens  and  encumbrances.  The 
remedy  of  the  vendee  would  then  be  a  suit  on  the  warrant  in  the 
contract  that  the  vessel  was  free  from  all  encumbrances.  This 
suit  would  have  to  be  brought  in  the  court  of  claims.70 

There  is  another  interesting  case  which  arises  more  directly 
from  war  conditions.  A  passenger  liner  requisitioned  for  the 
transport  service  and  turned  over  to  the  navy  department  while 
in  government  service  becomes  affected  with  a  lien.  It  is  then 
returned  to  the  original  owner.  What  are  the  rights  of  the  lien- 
holder  against  the  vessel?  Under  the  Law  of  England  as  an- 
nounced in  The  Messicano11  and  The  Broadmayne72  the  privilege 
from  arrest  was  only  co-extensive  with  the  period  of  requisition. 
Under  our  law  although  no  decided  case  has  been  found,  the 
result  should  be  the  same.  A  lien  exists  against  the  ship  in  the 
hands  of  the  government.  The  lien,  being  maritime,  is  not  af- 
fected by  transfer  in  the  absence  of  laches  on  the  part  of  the  lien- 
holder.  Therefore  the  lien  still  exists  against  the  ship.  In  many 
cases  the  apparent  injustice  of  this  is  remedied  by  the  fact  that 
the  vessel  may  have  been  entirely  under  the  control  of  the  ship- 
owners with  the  original  crew  on  board  when  the  collision  oc- 
curred. Under  these  circumstances,  since  the  shipowner  was 
receiving  compensation  during  the  period  of  requisition  the  con- 
clusion reached  above  does  not  seem  unfair.  Suppose  the  vessel 
has  been  completely  surrendered  to  the  authority  of  the  govern- 
ment and  a  naval  crew  substituted  for  that  of  the  original  owner. 
While  in  the  possession  of  the  government  and  under  the  control 
of  the  naval  crew,  through  its  fault  it  collides  with  another 
vessel.  If  the  owner  of  the  damaged  vessel  may  libel  the  requisi- 
tioned vessel  after  its  return,  it  seems  as  though  some  remedy  in 
the  court  of  claims  must  be  open  to  its  owner.72*  Assuming  the 
vessel  originally  to  have  been  worth  $1,000,000  and  the  lien  to 
amount  to  $500,000  the  injustice  done  is  manifest.  Practically 
the  shipowner  has  given  to  the  government  a  vessel  and  the  gov- 
ernment has  merely  returned  one-half  of  its  value. 

70  Or   in   the   District   Court,   if   the   amount   were   less   than   $10,000, 
as  upon  an  express  contract 

71  Supra,  footnote  66. 

72  Supra,   footnote  67. 

"»  Alexander  v.  United  States  (1904)  39  Ct  CI.  383. 
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These  questions  are  important  if  we  are  to  avoid  the  presence 
in  our  harbors  of  a  large  number  of  irresponsible  vessels  dis- 
regarding all  rules  of  navigation  even  during  times  of  peace.  A 
partial  solution  of  the  difficulty  is  found  in  the  statute  creating 
the  Shipping  Board.  This  act,  the  purpose  of  which  was  to  de- 
velop a  merchant  marine  large  enough  to  meet  the  needs  of  this 
country,  provided  by  SeC.  3  for  a  board  to  have  power  to  con- 
struct, equip,  lease  or  charter  vessels.  By  Sec.  9  it  is  provided 
that  vessels  so  purchased,  leased,  chartered,  etc.,  shall  be  subject 
to  the  liabilities  of  privately  owned  merchant  vessels,  while  ope- 
rating solely  as  merchant  vessels.  The  Florence  H.13  while  under 
charter  to  the  French  government,  and  while  there  was  a  French 
crew  on  board  collided  with  another  vessel  on  the  high  seas  and 
was  libeled.  An  objection  to  the  jurisdiction  was  raised.  This 
objection  was  overruled  by  the  court.  There  was  nothing  to 
show  The  Florence  H.  was  being  employed  otherwise  than  as 
a  merchant  vessel  and  no  objection  to  the  libel  had  been  based  on 
the  character  of  the  cargo  carried.  In  The  Lake  Monroe,74 
a  vessel  while  in  the  process  of  construction  was  requisitioned 
and  completed  by  the  United  States  Shipping  Board  Emergency 
Fleet  Corporation,  and  on  completion  delivered  to  the  United 
States  Shipping  Board  for  operation,  and  thereafter  assigned  by 
that  board  to  a  private  firm  for  operation  in  the  coal  trade.  The 
Lake  Monroe  while  engaged  in  this  trade  collided  with  a  fishing 
vessel  and  was  libeled.  The  United  States  objected  to  the  libel 
on  the  ground  of  lack  of  jurisdiction.  The  Supreme  Court  of  the 
United  States  in  sustaining  the  libel  stated  that  the  Lake  Monroe 
came  under  Sec.  9  of  the  Shipping  Board  Act  mentioned  above. 

In  The  Carlo  Potna76  an  Italian  shipper  libeled  a  merchant 
vessel  under  the  control  of  the  Italian  State  Railways  for  negli- 
gent stowage  of  a  cargo  of  lemons.  The  Italian  ambassador  filed 
a  suggestion  of  lack  of  jurisdiction.  The  Circuit  Court  of  Ap- 
peals released  the  vessel.  It  was  urged  in  that  case  that  the  case 
was  affected  by  Sec.  9  of  our  Shipping  Board  Act,  but  the  court 
decided  otherwise. 

A  bill  has  been  introduced  into*  both  houses  of  Congress76 
providing  that  the  United  States  or  any  corporation  in  which 

»a  (D.  C.  1918)  248  Fed.  1012. 

74(1919)  250  U.  S.  246. 

™  (C.  C.  A.  1919)  259  Fed.  369. 

76  66th  Congress,  1st  Session  S.  3076,  introduced  September  25th,  1919, 
by  Senator  Jones  of  Washington.  As  originally  introduced  it  was  num- 
bered 66th  Cong.  1st  Session,  S.  2253  and  H.  R.  7124. 
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it  owns  a  majority  of  the  capital  stock  may  be  sued  in  personam, 
in  the  district  court  of  the  United  States,  in  admiralty,  for  any 
cause  of  action  arising  since  April  6th,  1917,  "out  of,  or  in  con- 
nection with,  the  possession,  operation  or  ownership  by  the 
United  States  or  such  corporation,  of  any  merchant  vessel,  or  the 
possession,  carriage,  or  ownership  by  the  United  States,  or  such 
corporation,  of  any  cargo,  in  those  cases,  where,  if  the  United 
States  were  suable  as  a  private  party  a  suit  in  personam  could  be 
maintained  and  the  vessel  or  cargo  could  be  arrested  or  attached 
at  the  time  of  the  commencement  of  suit."  The  bill  goes  on  to 
provide  the  district  in  which  suit  shall  be  brought  and  that  a 
judgment  may  include  costs  against  the  government.  Under 
Section  2  of  the  proposed  act  it  is  provided  that  no  suit  in  rem 
shall  be  brought  against,  nor  any  warrant  of  arrest  or  attach- 
ment levied  upon  any  such  vessel.77  This  proposed  statute  differs 
from  the  9th  Section  of  the  Shipping  Board  Act  in  not  allow- 
ing the  libelant  to  proceed  in  rem  against  the  ship.78  Unfortu- 
nately it  does  not  afford  a  remedy  in  personam  against  the  Gov- 
ernment for  the  torts  of  its  warships.  In  the  bill  it  is  provided 
that  the  United  States  or  such  corporation  could  be  sued  on 
any  cause  of  action  arising  out  of  "the  possession,  operation,  or 
ownership  by  the  United  States  or  such  corporation  of  any  mer- 
chant vessel.'"19  In  Sec.  9  of  the  Shipping  Board  Act  the  cause 
of  action  arose  only  against  a  vessel  while  acting  solely  as  a  mer- 
chant vessel.  The  difference  in  phraseology  might  become  im- 
portant should  the  government  construct  merchant  vessels  which 
are  later  temporarily  turned  into  transports  or  auxiliary  cruisers. 

To  re-enumerate  the  rights  and  remedies  of  an  individual 
having  claims  against  a  government  owned  vessel : 

1.     If  the  vessel  is  a  warship. 

a.  There  is  no  remedy  in  rem  or  in  personam  for  an  ad- 
miralty tort. 

b.  The  government  may  be  sued  in  personam  in  contract  ex- 
press or  implied  and  in  suits  for  damages  liquidated  or  unliqui- 
dated not  sounding  in  tort.  This  covers  cases  of  salvage  and 
towage. 

77  The  bill  also  provides  for  the  release  of  boats  owned  by  the  United 
States  or  any  corporation  in  which  it  owns  not  less  than  a  majority  of 
the  stock,  in  case  of  arrest  in  foreign  ports.  By  Sec.  12,  the  United 
States  and  the  crew  of  such  vessels  have  a  right  to  salvage. 

78  Libelant  may  proceed  on  the  theory  that  the  action  is  in  rem  under 
Sec.  2. 

79  Italics  are  the  writer's. 


484  COLUMBIA  LAW  REVIEW 

c.  Should  the  warship  subject  to  a  lien  become  obsolete  arid 
be  sold  to  a  private  individual  it  might  be  libeled. 

2.  Requisitioned  Vessels  enjoy  immunity  from  arrest  only 
during  the  period  of  requisition. 

3.  (a)  Merchant  Vessels  owned  by  the  government  are  un- 
der case  law  free  from  arrest  only  while  in  the  possession  of  the 
government. 

(b)  Under  the  9th  Section  of  this  Shipping  Board  Act  they 
may  be  sued  as  private  vessels. 

(c)  Under  the  proposed  act,  government  merchant  vessels 
are  not  subject  to  suit  in  rem,  but  the  government  is  subject  to 
suit  in  personam. 

At  the  present  time,  when  every  form  of  government  is  being 
subjected  to  searching  criticism,  the  failure  of  our  jurisprudence 
to  provide  a  remedy  for  any  tort  committed  is  a  glaring  defect. 
Any  inadequacy  in  our  judicial  system  gives  rise  to  increased 
social  unrest.  The  lives  lost,  the  persons  injured,  and  the  prop- 
erty damaged  in  a  collision  at  sea,  the  fault  of  a  government  war- 
ship, are  just  as  real  wrongs  as  if  caused  by  a  private  individual. 
The  foundation  of  the  principle  of  immunity  was  laid  when  the 
sovereign  was  an  actual  person,  and  a  suit  against  him  was  re- 
garded as  an  affront  upon  his  regal  dignity.  To  apply  this  prin- 
ciple under  our  political  system  so  as  to  place  the  entire  damage 
resulting  from  the  faulty  operation  of  a  government  warship 
upon  the  unfortunate  individuals  who  are  injured,  instead  of 
treating  the  matter  as  a  part  of  the  cost  of  the  operation  of  gov- 
ernment and  charging  the  damage  to  the  taxpayer  for  whose 
benefit  the  ship  is  maintained,  does  not  do  justice  between  the 
people  at  large  and  the  injured  parties.  The  compensation  of 
injured  workmen  has  come  to  be  regarded  a  proper  charge  upon 
the  industry  in  which  the  workman  has  been  injured,  and  the 
decision  whether,  in  particular  cases,  governmental  torts  are  not 
a  proper  charge  against  the  cost  of  government,  should  be  left 
to  the  courts. 

The  Jones  Bill,  mentioned  above,  takes  a  decided  step  for- 
ward, but  there  is  no  reason  why  its  provisions  should  not  be  ex- 
tended so  as  to  allow  suit  to  be  brought  in  personam  against  the 
government  for  torts  arising  out  of  the  possession  or  operation 
of  its  warships. 

George  De  Forest  Lord. 
New  York  City. 


Columbia    Law    Review 

Issued  monthly  during  the  Academic  Year  by  Columbia  Law  Students 

SUBSCRIPTION  PRICE,  $3.00  PER  VOLUME  SO  CENTS  PER  NUMBER 

Editorial  Board 

Clarence  M.  Tappen,  Editor-in-Chief  Abraham  S.  Weissman 

Milton  H.  Sternfeld,  Secretary  Charles  S.  Ascher 

Paul  L.  Cohn,  Business  Manager  David  Brady 

Francis  de  L.  Cunningham  Ralph  F.  Colin 

Charles  W.  McClumpha  Edwin  F.  Korkus 

Norman  H.  Samuelson  Lionel  S.  Popkin 

Herman  Shulman  Joseph  Henry  Cohen 

Arthur  P.  Blutreich  Jacob  S.  Manheimer 

James  P.  Gifford  Arthur  S.  Pettit 

Julian  D.  Rosenberg  Robert  W.  Wesley 

Douglas  H.  Kenyon  James  M.  Wolf 


M.  D.  Nobis,  Business  Secretary  of  the  Columbia  Law  Review 


Trustees  of  the  Columbia  Law  Review 

Harlan  F.  Stone,  Columbia  University,  New  York  City 
George  W.  Kirchwey,  Columbia  University,  New  York  City 
Francis  M.  Burdick,  Columbia  University,  New  York  City 
Joseph  P.  Corrigan,  301  West  57th  Street,  New  York  City 
George  A.  Ellis,  165  Broadway,  New  York  City 

Office  of  the  Trustees :    Columbia  University  New  York  City 


DECEMBER,  NINETEEN  HUNDRED  AND  NINETEEN 


With  the  next  issue,  the  Columbia  Law  Review  will  resume  the 
department  of  current  legislation,  in  which  it  is  proposed  to  bring 
to  the  attention  of  readers  such  recent  statutes  as  reflect  important 
legislative  tendencies,  or  are  of  general  interest  to  the  legal  profession 
because  of  their  imposition  of  extraordinary  liabilities,  their  effect  on 
large  classes  of  business,  or  the  sweeping  social  reforms  which  they 
inaugurate.  It  is  believed  that,  with  the  rapidly  increasing  substitu- 
tion of  statutory  for  judge-made  law,  a  progressive  legal  publication 
should  not  neglect  the  legislative  field;  and  in  this  department  some 
of  the  striking  and  important  measures  will  be  from  time  to  time  re- 
viewed, criticized,  and  compared. 
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Trusts  of  Personal  Property  and  the   Conflict  of  Laws. — 
The  rules  of  the  conflict  of  laws  in  Anglo-American  jurisdictions 
are  admittedly  in  a  chaotic  condition.    Especially  is  this  true  in  im- 
portant parts  of  the  law  governing  trusts  of  personal  property.     For 
this  reason  the  decision  in  Lozier  v.  Lozier  (Ohio  1919)   124  N.  E. 
167,  is  of  more  than  passing  interest.     A  testator  domiciled  in  Ohio 
left  certain  securities  to  trustees  in  trust  for  beneficiaries;  the  trus- 
tees were  domiciled  in  New  York  and  "the  securities"  were  there.1 
One  of  the  beneficiaries  attempted  to  assign  his  interest.     It  was 
admitted  that  an  equitable  interest  of  the  kind  involved  was  assign- 
able by  "Ohio  law"  but  unassignable  by  "New  York  law."     The  Ohio 
court  held  that  the  validity  of  the  assignment  was  governed  by  the 
"Ohio  law."     In  doing  so  the  court  said:    "the  question  seems  very 
simple.    .     .     .    the  securities    .     .     .    being  personal  property,  their 
domicile  is  ambulatory2  and  follows  their  lawful  custodian.     Under 
the  Ohio  law  the  primary  lawful  custodian  of  this  trust  is  the  probate 
court  [of  Ohio]  and  the  testamentary  trustees    .    .    .    are  simply  the 
instruments  or  agents  of  the  court  of  Ohio  in  the  administration  of 
the  trust." 

Assuming  the  court's  premise  that  by  Ohio  law  the  ultimate 
supervision  of  the  administration  of  the  trust  was  vested  in  the  Ohio 
probate  court,  does  the  conclusion  follow  that  that  court  should  apply 
"Ohio  law"  in  administering  the  trust?  To  this  question  the  answer 
is  both  yes  and  no,  for  the  phrase  "Ohio  law"  is  ambiguous.  That  in 
all  cases,  including  those  involving  problems  in  the  conflict  of  laws, 
the  law  applied  is  always  the  law  of  the  forum  cannot,  it  is  believed, 
be  successfully  controverted,  although  the  language  in  which  the 
majority  of  courts  and  writers  discuss  the  subject  almost  completely 
obscures  this  fact.3  Admitting  this,  we  still  have  the  question,  what  is 
under  the  Ohio  law  the  rule  applicable  to  a  trust  of  this  character, 
involving  in  its  facts  what  may  be  called  exterritorial  elements.4 
Is  it  the  same  as  the  rule  applicable  to  an  ordinary  "Ohio  trust" 

1  The  report  does  not  reveal  the  domicil  of  the  beneficiaries.  Strictly 
speaking,  the  "securities,"  being  merely  "choses  in  action,"  i.e.,  complex 
aggregates  of  legal  relations,  had  no  physical  location  in  space,  no  "situs." 
The  physical  objects  which  were  in  New  York  were  not  really  "the  securi- 
ties" in  the  legal  sense,  but  could  merely  be  used  as  evidential  facts  to 
establish  the  existence  of  the  legal  relations  in  question. 

2  This  language  is,  of  course,  inaccurate.  Things,  as  distinguished 
from  persons,  do  not  have  a  "domicil";  but,  if  tangible  objects,  they  all 
have  a  "situs,"  i.  e.,  a  physical  location.  Legal  rights,  etc.,  cannot  have  a 
"situs,"  in  the  sense  of  a  physical  location.  We  may  decide  cases  as  though 
the  "chose  in  action"  had  a  physical  location  in  a  given  place,  and  this  is 
all  that  can  be  meant  by  the  "situs"  of  a  "chose  in  action." 

3  The  correct  statement  of  the  problem  involved  requires  the  forma- 
tion of  clear  concepts  of  what  is  meant  by  "law,"  "legal  right,"  "legal 
duty,"  etc. 

*  That  is,  a  portion  of  the  operative  facts  are  connected  with  another 
jurisdiction. 
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involving  no  exterritorial  element?5  Conceivably  it  may  be,  and 
again  it  may  be  that  for  such  trusts  Ohio  law  has  established,  or 
ought  to  establish,  a  different  rule,  and  one  which,  for  reasons  of 
policy,  is  identical  in  scope  with  that  applied  by  New  York  law  to 
"New  York  trusts.''6  In  doing  this  the  Ohio  court  does  not  as  ia 
usually  stated  apply  "the  New  York  law."  This  appears  clearly  when 
we  recall  that  the  New  York  rule  of  the  conflict  of  laws  applicable 
to  the  given  case  may  differ  from  that  of  the  Ohio,  in  which  event 
the  law  which  would  be  applied  by  New  York  courts  to  the  precise 
case  in  hand7  might  be  very  different  from  that  applied  by  the  Ohio 
court  when  it  is  said  to  apply  "New  York  law." 

The  problem  in  the  principal  case  therefore  is,  what  rule  shall 
Ohio  adopt  as  its  law  to  govern  the  situation — the  "New  York  rule" 
or  the  "Ohio  rule."8  If  the  question  had  involved  the  validity  of  the 
dispositions  of  the  personal  property  in  question,  the  court  would 
have  been  able  to  apply  a  well-established  principle  that  the  rule  of 
the  testator's  domicile  at  the  time  of  his  death  is  to  be  applied,  irre- 
spective of  the  domicile  of  trustees  or  beneficiaries,  or  of  the  "situs" 
of  the  property  involved,  either  then  or  later.9  When,  however,  we 
come  to  the  problem  of  the  alienability  of  validly-created  equitable 
interests,  we  enter  almost  uncharted  waters.  Authorities  squarely 
in  point  are  almost  lacking  and  are  not  clear  in  their  reasoning.10 

B  By  "Ohio  trust"  is  meant  that  all  the  operative  facts  are  connected 
with  Ohio,  i.e.,  that  all  the  parties  are  domiciled  there;  the  property  is 
there;  the  instrument  creating  the  trust  was  executed  there;  etc. 

6  See  footnote  5,  supra. 

7  That  is.  to  a  case  involving  the  same  exterritorial  elements. 

8  By  "New  York  rule"  and  "Ohio  rule"  is  meant  the  rule  which  those 
courts  respectively  apply  to  purely  domestic  trusts,  not  the  rule  which 
they  would  applv  to  trusts   with  exterritorial  elements. 

b/h  re  Aganbor's  Trusts  (1895)  64  L.  J.  Ch.  521;  Cross  v.  United 
States  Trust  Co.  (1892)  131  N.  Y.  330,  30  N.  E.  125;  Whitney  v.  Dodge 
(1894)  105  Cal.  192,  38  Pac.  636;  Rosenbaum  v.  Garrett  (1898)  57  N.  J. 
Eq.  186,  41  Atl.  252;  Despard  v.  Churchill  (1873)  53  N.  Y.  192.  There 
are,  however,  exceptions  to  this  rule,  where  the  law  of  the  domicil  makes 
the  validity  of  certain  charitable  trusts  depend  upon  the  rule  of  place 
where  the  trust  is  to  be  carried  out.  Hope  v.  Brewer  (1892)  136  N.  Y. 
126,  32  N.  E.  558.  If  the  trust  is  created  inter  vivos  instead  of  by  will, 
the  law  can  hardly  be  regarded  as  settled.  See  Beale,  Equitable  Interests 
in  Foreign  Property,  20  Harvard  Law  Rev.  382,  394. 

10  The  case  which  most  nearly  decides  the  point  is  Keeney  v.  Morse 
(1902)  71  App.  Div.  104.  75  N.  Y.  Supp.  728,  where  the  facts  were  sub- 
stantially as  in  the  principal  case,  with  the  exception  that  a  creditor  had 
endeavored  to  reach  the  New  York  beneficiary's  equitable  interest  with- 
out an  assignment,  on  the  theory  that  the  Rhode  Island  "law,"  which 
admittedly  governed  the  validity  of  the  equitable  interest  in  question, 
made  it  assignable.  It  was  held  that  the  right  of  the  creditor  to  reach  the 
equitable  interest  depended  upon  New  York  "law,"  t.  e.,  that  the  same 
rule  governed  as  in  the  case  of  purely  New  York  trusts.  In  First  Na- 
tional Bank  v.  National  Broadwav  Bank  (1899)  156  N.  Y.  459,  51  N.  E. 
398,  it  was  held  that  New  York  "law"  did  not  apply  to  a  trust  created  by 
a  Connecticut  settlor  in  behalf  of  Connecticut  beneficiaries,  even  though 
the  trust  fund  was  invested  in  stock  of  a  New  York  corporation.  What 
law  (rule)  would  apply  was  not  decided.  See  also  Farmers  and  Mer- 
chants' Savings  Bank  v.  Brewer  (1858)  27  Conn.  600. 
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This  being  so,  the  Ohio  court  had  an  opportunity  to  choose  between  a 
number  of  possible  rules,  viz.,  (1)  that  of  the  testator's  domicil  at 
death;  (2)  that  of  the  trustee's  domicil;  (3)  that  of  the  domicil  of 
the  beneficiaries;11   (4)   that  of  the  "place  where  the  trust  is  to  be 
administered,"12   (5)  that  of  the  "situs"  of  the  property;13  (6)  that 
of  the  jurisdiction  with  which,  on  the  whole,  the  trust  seems  to  have 
the  most  substantial  connection.     In  the  space  at  command  it  is  not 
possible  to  discuss  these  in  detail.     It  need  hardly  be  said  that  the 
choice  of  any  particular  rule  cannot  be  determined  by  purely  logical 
considerations  but  must  be  based  upon  those  of  policy  and  conveni- 
ence.    Apparently  the  Ohio  court  adopted  the  fourth  rule,  i.  e.,  that 
of  "the  place  where  the  trust  is  to  be  administered,"   interpreting 
"administered"  as  referring  to  the  supervision  of  the  court  rather 
than  to  the  carrying  on  by  the  trustees  of  the  actual  business  trans- 
actions connected  with  the  trust.     Are  there  not,  however,  substan- 
tial reasons  of  policy  and  convenience  for  adopting  the  sixth  of  the 
rules  above  suggested,  viz.,  that  of  the  jurisdiction  with  which,  on 
the  whole,  the  trust  has  the  most  substantial  connection?     If  in  the 
principal  case  the  beneficiaries  as  well  as  the  trustees  were  domiciled 
in  New  York,  it  seems  clear  that  the  trust  ought  to  be  treated  as 
substantially  a  "New  York  trust,"  even  though  it  was  created  by  an 
Ohio  testator.    If,  however,  as  seems  more  probable,  the  beneficiaries 
were  domiciled  in  Ohio,  it  may  fairly  be  argued  that  the  trust  has 
its  most  substantial  connection  with  Ohio,  in  spite  of  , the  fact  that 
the  trustees  were  domiciled  in  New  York.     It  is,  of  course,  easy  to 
put  hypothetical  cases  in  which  the  suggested  rule  will  not  be  so 
easy  of  application;14  even  so,  it  is  believed  that  the  rule  suggested 

11  Of  the  first  three  rules  the  only  one  which  can  with  any  plausibility 
be  urged  as  the  proper  one  to  select  is  that  of  the  beneficiaries'  domicil. 
So  far  as  the  problem  of  alienability  is  concerned,  much  can  be  said  for 
this  rule,  as  thus  the  policy  of  the  several  states  concerning  that  question 
could  be  effectuated.  If  the  beneficiaries  resided  in  different  states,  how- 
ever, the  result  might  be  that  some  of  the  equitable  interests  arising  under 
the  same  will  would  be  alienable  and  others  not.  While  not  a  fatal  ob- 
jection, this  result  may  well  be  regarded  as  sufficiently  undesirable  to 
induce  a  rejection  of  the  rule  which  leads  to  it. 

12  This  is  the  rule  advocated  by  Beale,  op.  cit.,  20  Harvard  Law  Rev. 
382,  395,  citing  Rosenbaum  v.  Garrett,  supra,  footnote  9,  and  stating  that, 
"In  case  of  a  trust  created  by  will,  the  place  of  administration  will  ordi- 
narily be  the  place  of  settling  the  estate,  that  is,  the  domicil  of  the 
testator.    ..." 

13  The  adoption  of  this  rule  would  have  the  disadvantage  that  the  most 
important  classes  of  personal  property — choses  in  action —  have  in  fact 
no  "situs"  and  rules  of  law  ascribing  a  "situs"  to  them  are,  to  a  very  large 
degree,  arbitrary  and  often  the  result  of  a  confusion  and  blending  of 
non-legal  facts  with  legal  relations.  The  "situs"  rule  was  in  effect 
discarded  in  First  National  Bank  v.  National  Broadway  Bank,  supra,  foot- 
note 10. 

14  For  example,  the  trustees  may  be  domiciled  in  one  state  and  the 
several  beneficiaries  in  various  other  states.  Might  we  not  in  such  a 
case,  however,  fairly  say  that  the  trust  has,  on  the  whole,  a  more  sub- 
stantial connection  with  the  state  in  which  the  trustees  are  domiciled  than 
it  has  with  any  other  one  jurisdiction?  If  so,  and  we  wish  to  have  one 
rule  as  to  alienability  applicable  to  all  the  interests,  it  would  seem  a 
sensible  thing  to  apply  the  rule  established  in  the  domicil  of  the  trustees. 
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will  in  the  long  run  carry  out  better  than  any  other  the  policies  of 
the  various  jurisdictions  with  reference  to  the  matter  in  question, 
without  at  the  same  time  unduly  complicating  the  administration  of 
the  trust.16 

W.  W.  C. 

Federal  Authority  Under  the  War  Power. — The  universal 
character  assumed  by  modern  war  has  immensely  extended  the  range 
of  its  legal  consequences,  so  that  the  nature  and  incidents  of  the  war 
power  delegated  to  the  federal  government  are  to-day  of  unprece- 
dented constitutional  importance.  This  power  finds  its  sanction  in 
the  authority  granted  to  Congress  to  raise  and  maintain  an  army 
and  navy,  to  provide  for  organizing  a  militia,  to  declare  war  and  to 
make  such  laws  as  are  necessary  and  proper  therefor.1  But,  whereas 
formerly  its  scope  was  fairly  confined  to  military  operations,  to-day 
it  extends  to  the  entire  economic  mobilization  of  peoples,2  displacing 
in  part  the  normal  police  power  of  the  states.3  The  ordinary  labor 
policy  of  the  country  is  profoundly  modified.4  In  fine,  congressional 
power  under  these  clauses  would  seem  unlimited,  provided,  at  most, 

15  Cf.  footnote  11,  supra,  upon  the  disadvantages,  so  far  as  respects 
simplicity  of  result,  which  would  come  from  applying  the  rule  of  the 
domicil  of  the  various  beneficiaries  where,  as  would  frequently  happen, 
the  latter  are  domiciled  in  different  jurisdictions. 

1  Constitution,  Art.  I,  Sec.  8.     Congress  shall  have  Power : 

(11)  To  declare  War,  grant  Letters  of  Marque  and  Reprisal,  and 
make  Rules  concerning  Captures  on  Land  and  Water; 

(12)  To  raise  and  support  Armies,  but  no  Appropriation  of  Money 
to  that  Use  shall  be  for  a  longer  Term  than  two  years; 

(13)  To  provide  and  maintain  a  Navy; 

(14)  To  make   Rules    for  the   Government  and   Regulation  of  the 
Land  and   Naval  Forces; 

(15)  To  provide  for  calling  forth  the  Militia  to  execute  the  Laws 
of  the  Union,  suppress  Insurrections  and  repel  Invasions; 

(16)  To  provide  for  organizing,  arming,  and  disciplining,  the  Mili- 
tia, and  governing  such  Part  of  them  as  may  be  employed  in  the 

Service  of  the  United  States,  reserving  to  the  States  respec- 
tively, the  Appointment  of  the  Officers,  and  the  Authority  of 
training   the    Militia   according   to   the   discipline   prescribed   by 

Congress ; 
(18)   To  make  all  Laws  which  shall  be  necessary  and  proper  for 

carrying  into  Execution  the  foregoing  Powers.     *     *     * 

2  So  the  price  of  fuel  may  be  regulated,  United  States  v.  Pennsylvania 
Central  Coal  Co.  (D.  C.  191«)  256  Fed.  703,  and  the  entire  output  of  a 
factory,  commandeered.  See  Moore  &  Tierney  v.  Roxford  Knitting  Co. 
(D.  C.   1819)   250  Fed.  278. 

•The  federal  government  may  prohibit  the  maintenance  of  disorderly 
houses  near  military  cantonments.  United  States  v.  Casey  (D.  C  1918) 
247  Fed.  362;  Unied  States  v.  Scott  (D.  C.  1918)  248  Fed.  361;  Pappens 
v.  United  States  (C.  C.  A.  1918)  252  Fed.  55. 

«  Kroger  Grocery  &  Baking  Co.  v.  Retail  Clerk's  etc.  Ass'n.  (D.  C. 
1918)  250  Fed.  890,  where,  interstate  commerce  not  having  been  proved, 
the  federal  government  could  have  acquired  jurisdiction  only  under  the 
war  power.  See  Rosenwasser  Bros.  Inc.  v.  Pepper  (1918)  104  Misc.  457, 
461,  172  N.  Y.  Supp.  310,  312. 
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the  requirements  of  due  process  are  met  and  the  acts  are  reasonably 
"necessary  and  proper."  It  is,  therefore,  essential  that  the  legal 
duration  and  limits  of  this  power  be  determined. 

The  recent  cases  of  Northern  Pacific  Ry.  v.  North  Dakota  (1919) 
250  U.  S.  135,  and  Dakota  Central  Tel.  Co.  v.  South  Dakota  (1919) 
250  U.  S.  163,  raised  this  question  by  implication.  While  operating 
the  railroads  and  wires  under  the  Federal  Control  Act,5  the  central 
government  increased  the  rates  and  fares  in  intrastate  commerce. 
The  state  public  utilities  commissions  thereupon  sought  to  enjoin 
the  companies  from  enforcing  rates  different  from  those  already 
established.  On  appeal,  the  Supreme  Court  held  that  the  Federal 
Control  Act  was  a  legitimate  exercise  of  the  war  power  and  that  a 
state  might  not  interfere  with  its  provisions. 

Since  these  actions  arose  after  the  signing  of  the  armistice  of 
November  11,  1918,  the  decisions  imply  that  war  powers  may  con- 
tinue though  hostilities  have  in  fact  ceased.8  Quite  apart  from  the 
popular  association  of  "war"  with  armed  conflict,  it  has  a  distinct 
legal  significance  in  that  it  gives  rise  to  a  new  set  of  relations  be- 
tween belligerents  and  neutrals.  In  this  sense,  one  speaks  of  the 
de  jure  state  of  war  as  opposed  to  de  facto  war.  It  seems  clear  that 
a  mere  local  respite  does  not  end  this  de  jure  state.7  And  even 
though  an  armistice  brings  to  an  end  all  hostilities,  for  legal  pur- 
poses, we  must  regard  war  as  continuing  until  the  treaty  of  peace  is 
ratified,8  or,  at  least,  a  formal  proclamation  of  peace  is  made  by  the 
President.9    At  all  events,  the  existence  of  war  is  a  matter  of  decision 

6  40  Stat.  451,  904. 

6  Whether  or  not  federal  control  of  the  railroads  would  be  constitu- 
tional in  times  of  peace  is  a  question  beyond  the  scope  of  this  note. 
Here,  the  court  treated  the  statute  as  an  exercise  of  war  power,  pure  and 
simple. 

f  McClelland  v.  United  States  (1874)  10  Ct.  of  Claims  68;  United 
States  v.  Tubig  (1904)  3  P.  I.  244. 

8  The  Eliza  Ann  (1813)  1  Dodson  244,  holding  that  where  territory 
is  acquired  by  conquest,  the  cession  is  complete  only  upon  the  ratification 
of  the  treaty  of  peace,  and  the  military  authorities  may  collect  the  cus- 
toms under  the  war  power  until  then.  Cross  v.  Harrison  (1853)  57  U.  S. 
164;  Macleod  v.  United  States  (1910)  45  Ct.  of  Claims  339.  And  until 
peace  is  declared,  duties  may  be  validly  levied  on  trade  between  the  occu- 
pied territory  and  the  United  States.  Dooley  v.  United  States  (1900)  182 
U.  S.  222,  21  Sup.  Ct.  762  (semble)  ;  De  Lima  v.  Bidwell  (1900)  182  U.  S. 
1,  21  Sup.  Ct.  743.  No  action  of  implied  contract  lies  for  the  uncompen- 
sated use,  between  an  armistice  and  the  ratification  of  peace,  of  a 
vessel  captured  during  hostilities.  See  Hijo  v.  United  States  (1904)  194 
U.  S.  315,  24  Sup.  Ct.  727;  Herrera  Nephews  v.  United  States  (1908)  43 
Ct.  of  Claims  430.  In  line  with  the  principal  cases,  is  Commercial  Cable 
Co.  v.  Burleson  (D.  C.  1919)  255  Fed.  99.  Cf.  United  States  v.  Hicks  (D. 
C.  1919)  256  Fed.  707,  where  the  court  interpreted  the  President's  an- 
nouncement that  the  "war  was  at  an  end"  as  being  a  Presidential  procla- 
mation of  peace.  As  to  an  advisory  construction  of  "during  the  war," 
see  22  Op.  Atty's  Gen'l.  190. 

8  The  Protector  (1871)  79  U.  S.  700;  United  States  v.  Anderson 
(1869)  76  U.  S.  56;  Brown  v.  Hiatts  (1872)  82  U.S.  177;  Adger  v.  Alston 
(1872)   82  U.  S.  555. 
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for  the  political  branch  of  the  government  as  expressed  in  its  formal 
acts,  rather  than  for  the  courts.10 

The  courts  having  taken  the  stand  that  until  formal  ratification 
of  the  treaty  of  peace  or  at  least  a  proclamation  of  peace  by  the 
President,  a  state  of  war  exists,  a  serious  question  arises  as  to 
whether  the  federal  government  may  continue  to  exercise,  un- 
checked, the  power  which  it  appropriated  to  itself  under  the  license 
of  abnormal  conditions.  The  principal  cases  imply  as  much,11  and 
seem  to  indicate  that  once  given  the  legal  state  of  war,  the  deter- 
mination of  whether  the  exigency  is  in  fact  such  as  to  justify  a  par- 
ticular war  measure  is  for  the  legislature  and  executive  only.  A 
flagrant  abuse  of  this  power  by  the  executive  without  the  authority 
of  Congress  will  be  interfered  with  by  the  courts,  12  but  there  seems 
to  be  no  case  where  the  judiciary  has  presumed  to  limit  the  power  of 
Congress  to  enact  war  measures.  The  decision  of  the  legislative 
branch  as  to  the  propriety  of  exercising  this  power  has  hitherto  been 
regularly  sustained.  But  in  all  cases  which  have  arisen  so  far,  where 
the  courts  have  upheld  such  war  measures  as  Congress  has  enacted, 
they  have  done  so  on  the  ground,  express  at  least,  that  they  were 
necessary  and  proper.  It  may  well  be  that  were  Congress  to  destroy 
fundamental  private  rights  without  due  process,  under  pretext  of 
military  necessity,  the  courts  would  intervene.  And  until  every 
possible  case  has  arisen,  one  could  hardly  urge  with  confidence,  that 
in  no  case,  however  tyrannical  and  unnecessary,  where  Congress  had 
seen  fit  to  use  the  war  power,  would  the  courts  question  its  right 
to  do  so. 

The  provision  in  the  Federal  Control  Act  that  the  United  States 
may  retain  its  possession  of  the  roads  until  eighteen  months  after 
the  ratification  of  peace,  13  suggests  a  further  question  as  to  whether 
under  any  circumstances,  a  war  power  may  be  exercised  after  the 
termination  of  war  de  jure.  It  is  very  possible  for  an  emergency, 
occasioned  by  war,  to  endure  after  the  ratification  of  peace.  Espe- 
cially where  extensive  war  measures  have  been  adopted,  and  a  sudden 

10  See  Conley  v.  Supervisors  of  Calhoun  County  (1868)  2  W.  Va. 
416,  419;  Bishop  v.  Jones  &  Petty  (1866)  28  Tex.  294,  319;  In  re  Wulzen 
(D.  C.  1916)  235  Fed.  362,  365.  As  to  the  existence  of  wars  between  for- 
eign countries,  the  decision  of  the  political  branch  of  the  government  is 
determining.     See  United  States  v.  Palmer  (1818)   16  U.  S.  610,  634. 

11  See  Dakota  Central  Tel.  Co.  v.  South  Dakota  (1919)  250  U.  S.  163, 
184 

**Ex  parte  Milligan  (1866)  71  U.  S.  2.  This  court  expressed  the  opin- 
ion that  the  Constitution  is  a  law  for  rulers  and  people  equally  in  war 
and  peace.  (See  p.  120).  But  another  court  has  said  that  the  only  limit 
on  the  war  power  of  the  United  States  is  the  law  of  nations.  See  Knoe- 
fel  v.  Williams  (1868)  30  Ind.  1,  5.  Neither  of  these  statements  describe 
the  situation  accurately.  In  Ex  parte  Milligan,  the  court  was  merely  re- 
viewing an  executive  measure,  rive  judges  said  that  even  had  Congress 
authorized  such  a  proceeding,  they  should  have  held  it  unconstitutional 
(see  p.  125),  but  this  was  no  holding.  On  the  other  hand,  four  judges  in 
a  concurring  opinion  declared  that  had  Congress  given  the  executive 
authority  in  the  particular  matter,  such  a  law  would  have  been  constitu- 
tional  (see  p.   140). 

14  40  Stat.  458,  §14. 
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return  to  the  status  quo  ante  would  be  disastrous.  In  such  a  case, 
the  continuation  of  extraordinary  measures  after  the  termination  of 
war,  seems  both  necessary  and  proper.14  But  in  this  case,  it  is  sub- 
mitted that  the  courts  would  be  more  likely  to  inquire  into  the 
necessity  of  the  measure. 

The  Inchoate  Eight  of  Dower  as  Affected  by  Proceedings  in  Emi- 
nent Domain. — From  the  earliest  times  the  common  law  courts  have 
so  favored  the  widow's  right  of  dower  that  it  has  generally  come  to 
be  regarded  as  a  fixed  institution  of  our  social  and  economic  system 
and  a  necessary  concomitant  of  our  civilization.1  Consequently,  it 
is  natural  that  various  jurisdictions  should  have  been  at  pains  at 
one  time  or  another  to  protect  this  right  even  while  in  its  inchoate 
state.2  Thus  inchoate  dower  has  been  held  to  be  an  incumbrance  on 
the  fee3  for  which  an  action  for  breach  of  warranty  against  incum- 
brances would  lie.4  A  wife  during  the  lifetime  of  her  husband  may 
bring  a  bill  in  the  nature  of  an  action  to  remove  cloud  on  title,5  or 
to  redeem  a  mortgage,6  based  on  her  inchoate  right  of  dower  in  real 
property  which  her  husband  has  alienated.  In  short,  this  seems  to 
be  a  property  right7  having  calculable  value,  even  though  contingent 
in  nature.8 

14  Stewart  v.  Kahn  (1870)  78  U.  S.  493,  507,  where  the  court  upheld 
the  constitutionality  of  a  statute  suspending  the  running  of  the  statute 
of  limitations  during  the  Civil  War.  Since  no  suit  could  be  maintained 
until  peace  had  been  restored,  the  operation  of  this  statute  must,  of 
necessity,  have  begun  after  the  de  jure  war  had  ceased. 

1  Royston  v.  Royston  (1857)  21  Ga.  161,  172;  Underground  Electric 
Ry.  v.  Owsley  (1912)  196  Fed.  278;  Aikman  v.  Harsell  (1885)  98  N.  Y. 
186.  "  .  .  .  the  tenant  in  dower  is  so  much  favored,  as  that  it  is  the 
common  by-word  in  the  law,  that  the  law  favoureth  three  things:  1,  Life; 
2,  Liberty;  3,  Dower."    Bacon,  Statute  of  Uses  *37. 

2  Royston  v.  Royston,  supra,  footnote  1 ;  Konvalinka  et  al.  v.  Schlegel 
et  al.  (1887)  104  N.  Y.  125,  9  N.  E.  868  (holding  that  a  widow  can  take 
dower  in  addition  to  her  rights  under  a  will)  ;  Matter  of  Brooklyn 
Bridge  (1894)  75  Hun.  558,  27  N.  Y.  Supp.  597,  aff'd.  143  N.  Y.  640,  S7 
N.  E.  823  (protecting  an  inchoate  right  of  dower  in  money  received  by 
husband  under  eminent  domain  proceedings). 

s  Porter  v.  Noyes  (1822)  2  Me.  22;  Bitner  v.  Brough  (1849)  11  Pa. 
127;  see  McCord  v.  Massey  (1895)  155  111.  123,  39  N.  E.  592. 

4  Rawle,  Covenants  for  Title  (3rd  ed.)  119  et  seq.;  Shearer  v.  Ranger 
(1839)  39  Mass.  447;  see  Prescott  v.  Trueman  (1808)  4  Mass.  627,  630; 
ef.  Johnson  v.  Nyce's  Ex'rs.   (1848)   17  Ohio  66. 

5  Madigan  v.  Walsh  (1868)  22  Wis.  *501,  approved  and  followed  in 
Huntzicker  v.  Crocker  (1908)  135  Wis.  38,  115  N.  W.  340;  Kursheedt  v. 
U.  D.  S.  Institution  (1890)  118  N.  Y.  358,  23  N.  E  473. 

«Mackenna  v.  Fidelity  Trust  Co.  (1906)  184  N.  Y.  411,  77  N.  E.  721; 
Kursheedt  v.  U.  D.  S.  Institution,  supra,  footnote  5. 

7  2  Scribner,  Dower  (2nd  ed.)  5  et  seq.;  Buzick  y.  Buzick  (1876)  44 
Iowa  259.  Release  of  dower  is  a  sufficient  consideration  to  sustain  a  con- 
veyance by  a  husband  to  his  wife  against  the  claims  of  creditors.  Bullard 
v.  Briggs  (1829)  24  Mass.  533.  A  wife  may  maintain  a  bill  to  set  aside 
a  deed  given  by  her  husband  to  which  her  name  is  forged,  Clifford  v. 
Kampfe  (1895)   147  N.  Y.  383,  42  N.  E.  1,  and  may  bring  an  action  for 
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While  it  is  fairly  well  settled,  therefore,  that  the  acts  of  private 
persons  cannot  deprive  a  feme  covert  of  her  right  to  dower,9  the 
question  frequently  arises  as  to  whether  the  state,  through  its  legis- 
lative or  administrative  arm,  can  destroy  this  right  or  prescribe 
limits  within  which  its  existence  may  be  confined.  That  the  consum- 
mated right  can  never  be  attacked  by  general  legislation  seems  clear 
since  it  is  a  present  vested  right,  the  total  abolition  of  which  would 
be  wanting,  therefore,  in  due  process  and  its  seizure  by  way  of  emi- 
nent domain  proceedings  would,  of  necessity,  involve  just  compensa- 
tion.10 But  where  the  right  is  inchoate  and  contingent,  a  somewhat 
different  question  is  presented,  and  the  authorities  do  not  seem  to 
be  in  complete  harmony  as  to  the  power  of  the  state  to  extinguish  the 
right  without  compensation  either  directly  by  legislation  or  indirectly 
by  eminent  domain.11 

damages  against  the  fraudulent  vendee  of  her  husband.  Simar  v.  Canady 
(1873)  53  N.  Y.  298  (limiting  the  doctrine  of  Moore  v.  Mayor,  infra, 
footnote  11).  A  wife  may  redeem  from  a  tax  sale  if  she  has  not  been 
served,  Henze  v.  Mitchell  (1913)  93  Neb.  278,  140  N.  W.  149;  or  from 
a  mortgage  in  which  she  has  joined  with  her  husband.  Davis  &  Wife  v. 
Wetherell    (1866)    95   Mass.   60. 

8Bartlett  v.  Van  Zandt  et  al.  (N.  Y.  1846)  4  Sandf.  Ch.  396;  Gordon, 
Rankin  &  Co.  v.  Tweedy  (1883)  74  Ala.  232.  A  rule  for  obtaining  the 
value  of  the  inchoate  interest  in  dower  is  laid  down  in  Jackson  v.  Ed- 
wards (N.  Y.  1839)  7  Paige  386,  408;  aff'd  22  Wend.  498:  "The  proper 
rule  for  computing  the  present  value  of  the  wife's  contingent  right  of 
dower,  during  the  life  of  the  husband,  is  to  ascertain  the  present  value 
of  annuity  for  her  life  equal  to  the  interest  in  the  third  of  the  proceeds 
of  the  estate  to  which  her  contingent  right  of  dower  attaches,  and  then 
to  deduct  from  the  present  value  of  the  annuity  for  her  life,  the  value  of 
a  similar  annuity  depending  upon  the  joint  lives  of  herself  and  her  hus- 
band; and  the  difference  between  those  two  sums  will  be  the  present 
value  of  her  contingent  right  of  dower.  (McKean's  Pr.  L.  Tables,  23,  §4. 
Hendry's  Ann.  Tables,  87,  Prob.  4.)" 

9  See  footnote  7,  supra. 

Inchoate  dower  is  good  as  against  a  private  interest  where  it  is  prior 
to  that  interest  in  point  of  time.  If  it  is  not  prior,  then  of  course  the 
other  interest  takes  precedence  and  many  of  the  cases  apparently  contra 
to  the  contention  that  dower  is  a  property  interest  attaching  to  the  land 
as  soon  as  marriage  and  seizin  of  the  husband  coexist,  may  be  ex- 
plained in  this  manner.  Cf.  Haggerty  v.  Wagner  (1897)  148  Ind.  625, 
48  N.  E.  366;  Weaver  v.  Gregg  (1856)  6  Oh.  St.  547  (upon  which  case 
the  court  in  the  principal  case  chiefly  relied).  This  seems  particularly 
true  in  cases  of  partition  sales  which  may  be  explained  on  the  ground 
that  the  very  nature  of  the  seizin  is  that  it  is  subject  to  the  incidents  and 
infirmities  of  the  co-tenancy,  viz.,  that  it  is  liable  to  be  divested  by  par- 
tition (as  to  part  of  the  land)  or  by  sale  (as  to  the  whole  of  it)  at  any 
time.  There  is  some  authority  that  even  here  the  wife  must  be  made  a 
party.     Knapp,  Partition,  25;  Knapp  v.  Hungerford   (1876)  7  Hun  588. 

10  2  Scribner,  op.cit.  26;  McAllister  v.  Dexter  &  Piscataquis  R.  R. 
(1910)  106  Me.  371,  378,  78  Atl.  891;  Swartz  v.  Andrews  (1908)  137 
Iowa  261,  114  N.  W.  888;  Grove  v.  Todd  (1874)  41  Md.  633;  Lavery  v. 
Hutchinson  (1911)  249  111.  86,  94  N.  E.  6. 

11  The  land  taken  under  process  of  eminent  domain  is  not  generally 
subject  to  the  wife's  inchoate  interest,  Flvnn  v.  Flvnn  (1898)  171  Mass. 
312,  50  N.  E.  650;  Moore  v.  Mayor  (1853)  8  N.  Y.  110,  but  she  is  en- 
titled to  a  share  of  the  proceeds.  Matter  of  Brooklyn  Bridge,  supra, 
footnote  2.  At  any  time  before  her  right  is  consummated,  it  may  be  sum- 
marily extinguished  by  legislative  enactment.  Bennett  v.  Harms  (1881) 
51  Wis.  251 ;  McNeer  v.  McNeer  (1892)  142  111.  388,  32  N.  E.  681;  Hen- 
son  v.  Moore  (1882)  104  111.  403  (semble). 
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In  the  recent  case  of  Long  v.  Long  (Ohio  1919)  124  N.  E.  161, 
a  wife  sued  her  husband  for  her  share  of  the  purchase  money  of  a 
tract  of  land  owned  in  fee  by  the  husband,  which  had  been  con- 
demned by  a  railroad  corporation  under  its  charter  giving  it  the 
power  of  eminent  domain.  In  denying  relief  to  the  wife,  the  court 
held  that  the  wife  not  only  had  no  present  right  to  any  part  of  the 
fund  assessed  as  damages  for  the  land  in  the  eminent  domain  pro- 
ceedings, but  also  that  she  was  not  even  entitled  to  be  joined  as  a 
party  in  the  suit  in  which  the  property  was  seized  nor  to  any  hearing 
on  the  merits  whatever.  The  constitutional  and  statutory  provisions 
of  Ohio12  show  a  clear  intent  to  preserve  at  least  the  right  of  private 
property.  Since  the  right  to  dower,  while  inchoate,  is  recognized  to 
be  a  property  right,  it  seems  hard  to  justify  a  system  which  entirely 
disregards  it  in  cases  having  to  do  with  the  public  interest,  at  the 
same  time  doing  its  utmost  to  preserve  it  where  only  private  interests 
are  concerned.  True,  the  right  of  property  is  subservient  to  the  pub- 
lic interest,  but  just  compensation  must  be  paid,  and,  more  funda- 
mentally still,  due  process  must  be  adhered  to. 

Now  admitting  that  we  are  dealing  with  a  genuine  property  in- 
terest, it  may  be  argued  that  with  rights  of  a  comparatively  low 
order,  though  the  acts  of  private  persons  cannot  affect  their  validity 
or  existence,  the  legislature  may  deal  very  much  as  it  pleases  either 
by  way  of  their  complete  destruction  or  by  way  of  limitation  or 
modification  of  their  scope.  There  is  considerable  authority  for  this 
view,  13  but  the  better-reasoned  line  of  legal  analysis  and  judicial 
opinion  seems  contra.14  But  conceding  further  this  extraordinary 
power  of  the  legislature  to  cut  off  the  interest  of  the  wife  in  lands 
taken  for  a  public  use,  it  still  remains  to  determine  the  question 
of  the  desirability  of  so  doing.  What  is  gained  by  depriving  the  wife 
of  her  rights  without  giving  her  a  hearing?  Undoubtedly  those 
rights,  as  well  as  those  of  the  fee  owner,  are  subject  to  the  paramount 
interests  of  the  state,  but  is  there  any  merit  in  refusing  to  hear  any 
special  circumstances  the  wife  may  wish  to  have  adjudicated  or  in 
entering  a  decree  against  her  without  even  the  formality  of  naming 
her  as  a  co-defendant? 

These  difficulties  would  be  obviated  by  the  simple  process  of  join- 
ing in  the  action  one  holding  such  an  interest,  and  the  subject  matter 
of  the  suit  would  then  be  res  adjudicata  as  to  every  interest  in  the 
land.  No  question  could  then  be  raised  as  to  due  process  and  the 
deed  by  which  the  property  was  conveyed  would  be  proof  against  any 

12  Gen.  Code  §8606:  "A  widow  .  .  .  shall  be  endowed  of  an  estate 
for  life  in  one-third  of  all  the  real  property  of  which  the  deceased  con- 
sort was  seized  as  an  estate  of  inheritance  at  any  time  during  the  mar- 
riage." Constitution,  Art.  8,  sec.  4:  "Private  property  ought  and  shall 
ever  be  held  inviolate,  but  always  subservient  to  the  public  welfare, 
provided  a  compensation  in  money  be  made  to  the  owner." 

13  Weaver  v.  Gregg,  supra,  footnote  9;  Haggerty  v.  Wagner,  supra, 
footnote  9;  Underground  Electric  Ry.  v.  Owsley,  supra,  footnote  1,  see 
Lavery  v.  Hutchison,  supra,  footnote  10. 

"Holmes  v.  Holmes  (1848)  4  Barb.  295;  Matter  of  Brooklyn  Bridge, 
supra,  footnote  2;  Jackson  v.  Edwards,  supra,  footnote  8,  at  p.  391; 
Burke  v.  Barron  (1859)  8  Iowa  132. 
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kind  of  attack.  The  procedure  used  in  the  principal  case,  on  the 
other  hand,  is  open  to  serious  criticism  both  from  the  legal  view- 
point in  its  strict  sense  and  from  the  standpoint  of  legal  policy  since 
it  allows  the  husband,  nay,  compels  him,  to  do  the  very  thing  which 
the  law  says  he  shall  not  have  the  power  to  do,  namely,  to  bar  his 
wife's  interest  without  her  consent.15 

As  to  the  disposition  of  the  proceeds  of  the  sale  of  the  realty,  the 
court  in  the  principal  case  seemed  to  believe  that  there  were  but  two 
alternatives,  mutually  exclusive,  either  to  give  the  wife  one-third  of 
th  sum  assessed  as  damages  at  once,  or  to  exclude  her  from  any  in- 
terest therein.  The  first  alternative  was  rejected  as  unfair  to  the 
husband  and  the  heirs,  but  is  the  second  not  just  as  unfair  to  the 
wife,  and  is  there  not  a  possibility  of  effecting  a  compromise?  If 
the  husband  were  to  sell  his  property  to  private  individuals,  the  re- 
lease of  the  dower  right  of  the  wife  would  constitute  a  good  con- 
sideration for  a  contract  giving  her  some  other  right  in  lieu  of  the 
one  relinquished  or  part  of  the  purchase  money.16  It  seems  perfectly 
possible,  therefore,  to  work  out  some  general  plan  whereby  the  wife 
is  protected  when  condemnation  proceedings  are  resorted  to.17 
Whether  dower,  as  some  writers  and  judges  assert,  is  a  means  of  pro- 
viding for  the  maintenance  of  the  widow  and  children,  18  or  is  based 
upon  some  other  reason  of  policy,  or  is  a  purely  arbitrary  rule  of 
law,  is  really  immaterial  where  the  legislature  of  the  state  has  un- 
equivocally expressed  its  intention  to  perpetuate  this  form  of  prop- 
erty interest.19  Certainly  the  courts  could,  if  they  so  desired,  adopt 
a  rule  of  law  which  would  insure  to  the  wife  a  fair  interest  in  the 
proceeds  of  the  property  without  too  far  injuring  the  rights  of  the 
husband,20  and  it  is  submitted  that  in  so  doing  they  would  be  taking 
a  step  forward,  consistent  with  advanced  legal  thought  and  analysis 
and  in  keeping  with  ideas  of  humanity  applicable  to  the  situation  in 
hand. 

15  Cf.  supra,  footnote  12;  Huntzicker  v.  Crocker,  supra,  footnote  5; 
Clifford  v.  Kampfe,  supra,  footnote  7. 

16  Bullard  v.  Briggs,  supra,  footnote  7;  Bissell  v.  Taylor  (1879)  41 
Mich.  702;  Garlick  v.  Strong  (N.  Y.  1832)  3  Paige  440;  Hoot  v.  Sorrel 
(1847)   11  Ala.  386;  Sykes  v.  Chadwick  (1873)  85  U.  S.  141. 

17  Thus  the  wife  need  not  be  given  one-third  of  the  purchase  price 
immediately.  The  creation  of  a  trust  fund  of  that  third,  paying  the  in- 
come to  the  husband  for  life  and  then  to  the  wife  for  life,  with  remainder 
over,  would  give  the  husband  nearly  every  incident  of  enjoyment  attach- 
ing to  his  real  property  rights  and  would  also  safeguard  the  wife,  should 
she  survive  him.  Or  the  present  value  of  the  wife's  interest  may  be 
computed  mathematically.     See   footnote  8,  supra. 

18  2  Blackstone,  Commentaries  *130;  Sutherland  v.  Sutherland  (1873) 
69  111.  481;  Seager's  Estate  (1892)  92  Mich.  186,  52  N.  W.  299. 

19  Supra,  footnote  12. 

20  Cf.  footnote  17.  It  is  interesting  to  note,  however,  that  some  courts 
have  gone  even  farther  and  given  the  wife  a  present  vested  interest  in 
the  purchase  money  on  eminent  domain  proceedings.  Matter  of  Brook- 
lyn Bridge,  supra,  footnote  2.  It  is  to  be  noted  also,  that  the  rule  seems 
well  settled  that  legal  notice  must  be  given  the  wife  in  case  of  a  tax  sale, 
or  she  can  afterwards  come  into  court  and  redeem.  Henze  v.  Mitchell, 
supra,  footnote  7;  Thompson  v.  McCorkle  (1894)  136  Ind.  484,  36  N.  E. 
211;  see  Blevins  v.  Smith  (1891)  104  Mo.  583,  16  S.  W.  213;  contra  (by 
statute),  Lucas  v.  Purdy  (1909)  142  Iowa  359,  120  N.  W.  1063. 
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The  Eenvoi  Doctrine  in  Conflict  of  Laws. — A  recent  case  in  the 
Surrogate's  Court  of  New  York,  In  the  Matter  of  Tallmadge  (Surro- 
gate's Ct.  N.  Y.  Co.,  1919)  62  N.  Y.  L.  J.  215,  would  seem  to  be  the 
first  American  decision  which  has  squarely  presented  the  so-called 
renvoi  theory  in  dealing  with  questions  of  conflict  of  laws.  It  be- 
came material  to  decide  what  rules  should  govern  the  construction 
of  the  will  of  one  Chadwick,  an  American  citizen  domiciled  in 
France,  under  Section  47  of  the  Decedent's  Estate  Law,1  providing 
that  the  property  of  the  decedent  shall  be  governed  "by  the  law  of 
the  state  or  country  of  which  the  decedent  was  a  resident  at  the  time 
of  his  death."2  Under  the  French  law  the  will  of  a  foreigner  who 
has  not  acquired  the  civil  rights  prescribed  by  Article  13  of  the 
French  Civil  Code,  is  interpreted  according  to  the  law  of  his  na- 
tionality.3 It  is,  therefore,  pertinent  to  determine  whether,  when  the 
New  York  law  says  it  will  adopt  the  French  law,  it  means  the  rules 
which  the  French  courts  would  apply  if  the  deceased  were  a  French- 
man domiciled  in  France,4  or  the  rules  which  the  French  courts 
would  apply  if  they  were  called  upon  to  adjudicate  this  particular 
case.  If  the  latter  is  intended  and  it  be  assumed  that  France  has 
adopted  the  renvoi,  a  further  problem  arises  as  to  whether  the  "inter- 
nal law"  of  New  York  or  the  whole  body  of  New  York  law,  including 
the  conflict  of  laws  rules,  shall  govern. 

Since  Section  47  of  the  Decedent's  Estate  Law  is  declaratory  of 
the  common  law,5  a  consideration  of  Anglo-American  decisions  rela- 
tive to  the  renvoi  doctrine  will  be  helpful.  Of  the  few  cases  to  be 
found  in  the  English  reports,  only  one  has  reached  an  appellate 
court,6  and  in  all  but  one,7  the  courts  seem  to  have  been  unaware  of 
the  renvoi  problem  involved,8  a  situation  which  has  given  rise  to  a 
clear  conflict  of  opinion  among  the  leading  writers  on  the  subject.9 


iLaws  of  1909,  c.  18  (N.  Y.  Consol.  Laws,  c.  13)  §47. 

2  In  legal  phraseology  "residence"  is  synonymous  with  domicil.  De 
Meli  v.  DeMeli  (1890)  120  N.  Y.  485,  491,  29  N.  E.  958;  Matter  of  Cleve- 
land (1899)  28  Misc.  369,  471,  59  N.  Y.  Supp.  985. 

3  Dr.  C.  H.  Huberich  was  called  as  an  expert  in  the  principal  case, 
and  testified  that  such  was  the  law  of  France. 

*  French  Civil  Code,  1906,  §§1039,  1044. 

s  Cross  v.  United  States  Trust  Co.  (1892)  131  N.  Y.  330,  340,  30  N.  E. 
125;  Story,  Conflict  of  Laws  (8th  ed.)§479f ;  2  Wharton,  Conflict  of  Laws 
(3rd  ed.)   §599f. 

e  Bremer  v.  Freeman   (1857)   10  Moore's  P.  C.  306. 

1 1n  re  Johnson  [1903]  1  Ch.  821.  A  helpful  discussion  of  this  case 
will  be  found  in  25  Law  Quarterly  Rep.  145,  et  seq. 

8  For  a  complete  statement  and  discussion  of  these  cases,  see  10 
Columbia  Law  Rev.  327,  332  et  seq.;  31  Harvard  Law  Rev.  523,  537 
et  seq. 

9  That  it  has  been  so  accepted:  Bentwich,  Domicile  and  Succession, 
164  et  seq.  "The  authorities  are  strong  to  show  that  English  courts  have 
generally,  if  not  invariably,  meant  by  the  law  of  a  foreign  country,  the 
whole  law  of  that  country.  Each  of  the  cases  referred  to  in  support  of 
that  statement  may  be  opened  to  minute  criticism,  but  their  general  ten- 
dency is  unmistakable."  Dicey,  Conflict  of  Laws  (2nd  ed.)  716.  Contra: 
Abbott,  24  Law  Quarterly  Rev.  133;  Lorenzen,  10  Columbia  Law  Rev. 
327,  332;  27  Yale  Law  Journal,  509.  "English  law  .  .  .  cannot  be 
said  to  have  either  accepted  or  repudiated  the  renvoi  theory  in  general. 
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And  while  it  seems  that,  in  its  narrower  sense,10  it  has  been  accepted 
by  lower  courts  in  cases  where  ihe  testamentary  formalities  of 
English  law  were  declared  adequate  by  the  foreign  law  to  which  the 
rules  of  the  lex  fori  referred,11  the  case  of  Bremen  v.  Freeman12 
in  the  Privy  Council  cannot  be  taken  as  clear  authority  either  way.13 
In  the  wider  sense,14  it  would  seem  to  have  been  adopted  in  refer- 
ence to  a  foreign  judgment  as  to  post-mortuary  succession  to  mov- 
ables15 and  a  decree  of  divorce,16  but  to  have  been  rejected  in  a  case 
similar  to  the  present.17 

In  this  country,  as  a  matter  of  authority,  the  renvoi  has  received 
even  less  support,  and  the  word  itself  seems  not  to  have  been  men- 
tioned in  the  decisions.  A  renvoi  in  the  Rueckverweisung  or  remis- 
sion sense,  however,  has  been  read  into  certain  cases  involving  the 
validity  of  a  will,18  the  rights  of  a  widow  19  and  the  validity  of  a 
marriage,20  but  has  probably  been  rejected  in  a  matter  of  negotiable 
instruments.21  In  the  Weiterverweisung  or  transmission  sense,  it 
is  supported  in  one  recent  case.22 

On  principle,  the  renvoi  doctrine  is  equally  unsupportable.  The 
guiding  principle  of  conflict  of  laws  is  the  rule  of  convenience,  and 
if  the  renvoi  offers  no  practical  solution,  its  acceptance  is  not  justifi- 
able. Used  in  the  remission  or  Rueckverweisung  sense,  it  would 
require  the  New  York  court  to  adopt  the  French  law  in  its  entirety, 
including   its   conflict-of-laws    rule   with    its   reference   back   to   the 


In   a   few   cases   it   has,   indeed,  given   answers   favorable  to   the   theory 
•     but     .      .      .     they  can  fairly  be  described  as  special  cases  not 
justifying    any    general    statement."      Bate,    Notes    on    the    Doctrine    of 
Renvoi,  9. 

10  When  "the  conflict-of-laws  rule  of  the  forum  refers  to  a  foreign 
law,  the  conflict-of-laws  rule  of  which,  in  turn,  refers  the  matter  back 
again  to  the  law  of  the  forum,"  renvoi  is  applied  in  the  narrower  sense 
(Rueckverweisung) .    31    Harvard   Law   Rev.   523,  524. 

"Collier  v.  Rivaz  (1841)  2  Curt.  Ecc.  855;  In  the  Goods  of  Lecroix 
(1887)  L.  R.  2  P.  D.  94. 

12  Supra,  footnote  6. 

13  Dicey,  op.  cit.,  716;  Bentwich,  op.  cit.,  166,  167;  24  Law  Quarterly 
Rev.  133,  143  et  seq.;  31  Harvard  Law  Rev.  523,  542,  et  seq. 

14 "     .     .     .     the   conflict-of-laws   rule  of  the   forum   refers  the  jural 
matter  to  a  system  of  law,  the   conflict-of-laws  rule  of  which,   in  turn, 
refers  the  matter  on   for  decision  by  the  law  of  still  a  third  legal   unit 
The  German  term   for  this  juridical   process  is  'Weiterverwei- 
sung.' "     31   Harvard  Law  Rev.  523,  525. 

™In  re  Trufort  (1887)  36  Ch.  600. 

"Armitage  v.  Attorney  General  [1906]  P.  135. 

"Hamilton  v.  Dallas   (1875)   L.  R.  1  Ch.  D.  257. 

i«See  Dupuy  v.  Wurtz  (1873)  53  N.  Y.  556,  573. 

_  19Harral  v.  Harral  (1883)  37  N.  J.  Eq.  458,  aff'd.  (1884)  39  N.  J.  Eq. 
279;  31  Harvard  Law  Rev.  533,  565,  et  seq. 

2°Lando  v.  Lando  (1910)   112  Minn.  257,  127  N.  W.  1125. 

21  Bell  v.  Riggs  (1912)  34  Okla.  834,  127  Pac.  427;  11  Michigan  Law 
Rev.  236. 

22  See  Guernsey  v.  Imperial  Bank  of  Canada  (1911)  188  Fed.  300, 
301    (semble). 
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New  York  law.  But  since  it  is  assumed  that  France  has  adopted 
the  renvoi,23  the  application  of  this  rule  by  New  York  would  cause 
a  remission  to  France,  resulting  in  an  endless  cycle.  This  would  be 
obviated,  it  has  been  suggested,  by  denoting  the  internal  law  of  New 
York  as  governing  on  the  relation  back  from  France.24  Not  only  is 
there  no  logical  reason  for  drawing  the  distinction  at  this  point,  but 
it  involves  the  substitution  of  the  French  conflict-of-laws  rules  in  the 
New  York  courts,  25  clearly  an  anomolous  situation.  And  on  the 
same  basis,  a  French  court  would  find  itself  acting  as  a  New  York 
court,  with  the  result  that  the  uniformity  sought  to  be  obtained  is  a 
nullity. 

Eminent  jurists  have  suggested  a  modification  of  the  renvoi  doc- 
trine known  as  the  "neutral  disclaimer  of  jurisdiction"  or  "desiste- 
ment"  theory,  by  which  each  state  applies  its  own  "internal  law."26 
This  is  advanced  on  the  presumption  that  the  "internal  law"  of  each 
state  makes  no  provision  for  cases  of  the  type  under  consideration, 
and  this  gap  is  filled  by  the  expedient  of  treating  all  cases  before  the 
particular  forum  as  entirely  domestic  to  it.27  Such  a  rule  would  re- 
sult in  placing  the  solution  of  each  case  upon  the  jurisdiction,  which 
by  chance  is  selected  as  the  forum,  although  that  jurisdiction  may 
have  no  other  connection  with  the  case. 

Another  possibility,  and  that  actually  adopted  by  the  court  here, 
is  for  the  New  York  court  in  the  present  case  to  apply  the  "internal 
law"  of  France,  i.  e.,  that  law  which  a  French  court  would  apply  if 
the  decedent  were  a  French  national,  domiciled  there.  In  doing  this, 
the  New  York  court  would  not  be  enforcing  French  law,  but  New 
York  law.  It  is,  in  substance,  saying  that  the  New  York  law,  under 
these  circumstances,  accepts  the  French  rule  as  a  means  of  guidance; 
in  other  words,  treats  it  as  one  of  the  operative  facts  from  which  to 
draw  its  conclusions  of  law.  In  doing  so,  it  is  submitted,  the  court 
has  followed  the  line  of  greatest  convenience  and  least  confusion. 

"Forg-Dicth  Heir  v.  Tax  Adm'n.  (Ct.  of  Cassation  1882)  Clunet 
[1883]  64. 

2*Bentwich,  op.  cit.,  183  et  seq.;  cf.  27  Yale  Law  Journal  509,  524, 
et  seq. 

25  See  dissenting  opinion  of  Taschereau,  J.,  in  Ross  v.  Ross  (1894) 
25  Sup.  Ct.  of  Canada  307,  353,  et  seq. 

26  10  Columbia  Law  Rev.  190,  200,  et  seq. 

27  Westlake,  Private  International  Law  (5th  ed.)  33;  27  Yale  Law 
Journal  509,  512,  et  seq. 
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Admiralty — Salvage — Eecapture  or  Neutral  Vessel. — A  British 
submarine,  in  April,  1917,  drove  off  a  German  submarine  which  had 
attacked  two  neutral  Norwegian  freighters,  the  German  crew  hav- 
ing scuttled  one  and  boarded  the  other.  After  preventing  the  sink- 
ing of  tbe  scuttled  ship,  the  British  crew  turned  over  both  vessels  to 
a  Norwegian  destroyer.  In  an  action  by  the  crew  of  the  British 
submarine  against  the  Norwegian  vessels,  held,  they  could  recover 
military  salvage.  The  Borgilla:  The  Svanfos  (1919)  35  T.  L.  R.  488. 
Military  salvage  is  distinct  from  civil  or  ordinary  salvage,  Up- 
ton, Maritime  Warfare  and  Prize,  241,  and  is  a  subject  of  prize  law. 
See  The  Schooner  Adeline  (1815)  13  U.  S.  244,  284.  To  establish  a 
claim  for  such  salvage,  it  must  be  shown  that  the  recapture  was  law- 
ful and  that  the  service  to  the  recaptured  vessel  was  meritorious. 
See  Talbot  v.  Seeman  (1801)  5  U.  S.  1,  33.  The  taking  must  be 
from  the  actual  or  constructive  possession  of  the  enemy.  The 
Franklin  (1801)  4  C.  Rob.  147;  The  Edward  and  Mary  (1801)  3  C. 
Rob.  305,  308;  see  The  Ann  Green  (C.  C.  1812)  Fed.  Cas.  No.  414. 
But  there  need  be  no  personal  risk  involved,  The  Adventure  (1814) 
12  U.  S.  221;  see  The  Henry  (1810)  1  Ed.  Adm.  192,  196,  nor  need 
the  retaking  be  more  than  the  captor's  duty.  The  Wight  (1804)  5 
C.  Rob.  315.  It  is  a  general  rule,  however,  that  no  salvage  is  due 
for  the  recapture  of  neutral  vessels,  inasmuch  as  a  neutral  vessel,  in 
accordance  with  international  law,  would  be  released  by  the  prize 
courts  of  the  captor's  country,  and  hence  the  service  is  neither  bene- 
ficial nor  meritorious.  Wheaton,  International  Law  (5th  Eng.  ed.) 
595;  Marvin,  Wreck  and  Salvage,  153,  167;  see  The  Sansom  (1807) 
6  C.  Rob.  410,  413.  But  where,  as  in  the  instant  case,  the  enemy  is 
violating  international  law  by  sinking  neutral  vessels  within  desig- 
nated areas,  Scott,  Diplomatic  Correspondence  Between  United 
States  and  Germany,  299,  the  recapture  is  a  distinctly  meritorious 
service.  Wheaton,  op.  cit.,  592;  The  Pontoporos  (1910)  2  B.  &  C. 
Prize  Cas.  87;  Talbot  v.  Seeman,  supra;  The  War  Onshan  (1799)  2 
C.  Rob.  299,  and  salvage  is  due. 

Bankruptcy — Suit  to  Set  Aside  Fraudulent  Conveyance — As- 
signment of  Cause  of  Action. — The  plaintiff  sued  as  assignee  of  the 
trustee  in  bankruptcy  to  set  aside  a  fraudulent  conveyance  by  the 
bankrupt  alleging  that  he  had  purchased  all  "the  right,  title  and  in- 
terest" of  the  trustee.  Held,  that  since  the  trustee  had  no  power  to 
sell  such  a  right  of  action,  a  demurrer  to  the  bill  would  be  sustained. 
Neuberger  v.  Felis  (Ala.  1919)  82  So.  172. 

By  section  70a  (4)  of  the  Bankruptcy  Act  of  1898,  30  Stat.  565, 
U.  S.  Comp.  Stat.  1916,  §9654,  a  trustee  in  bankruptcy  is  vested  with 
the  bankrupt's  title  to  property  transferred  by  the  latter  in  fraud 
of  creditors.    Under  this  section,  however,  he  is  given  no  better  title 
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than  the  bankrupt;  and  the  bankrupt,  having  no  interest  left  in  him, 
not  even  the  legal  power  to  sue  to  set  aside  the  conveyance,  cannot 
be  said  to  have  any  of  the  elements  of  title.  See  Cartwright  v.  West 
(1911)  173  Ala.  198,  202,  203;  55  So.  917.  But  under  section  70e 
the  trustee  does  get  the  same  power  to  sue  to  avoid  the  fraudulent 
conveyance  that  any  creditor  of  such  bankrupt  might  have  had. 
Thomas  v.  Roddy  (1907)  122  App.  Div.  851,  107  N.  Y.  Supp.  473, 
476;  see  In  re  Downing  (C.  C.  A.  1912)  201  Fed.  93,  affirm- 
ing (D.  C.  1912)  192  Fed.  683;  Manders  v.  Wilson  (D.  C. 
1915)  230  Fed.  536.  That  the  power  to  bring  such  a  suit  may  not  be 
transferred  by  him  to  a  creditor  on  the  ground  of  policy,  is  well  set- 
tled. Collier,  Bankruptcy  (11th  ed.)  722;  see  Annis  v.  Butterfield 
(1904)  99  Me.  181,  58  Atl.  898;  but  see  In  re  Downing,  supra. 
However,  an  assignment  to  a  stranger  was  upheld  in  Strong  v. 
Durdle  (1916)  94  Wash.  157,  162  Pac.  6,  but  no  distinction  was 
drawn  between  a  stranger  and  a  creditor,  the  court  basing  its  argu- 
ment on  the  apparently  erroneous  notion  that  section  70e(4)  vested 
some  sort  of  ^itle  in  the  trustee.  Nevertheless,  where  there  are  no  as- 
sets to  support  a  suit  by  the  trustee  and  the  creditors  refuse  to  con- 
tribute, the  trustee  will  be  allowed  to  sell  the  right  of  action.  In  re 
Downing,  supra. 

Carriers — Freight  Charges — Liability  of  Owner. — Under  a  general 
contract,  the  vendor  shipped  a  carload  of  corn  on  a  shipper's  order, 
with  a  notation :  "notify  Wallingford  Brothers,"  the  price  to  include 
the  freight  charges  and  the  vendees  to  have  the  right  of  routing. 
Before  delivery,  the  vendee  sold  the  consignment  and  indorsed  the  bill 
of  lading  to  the  purchaser.  The  corn  was  delivered  to  the  latter. 
Held,  the  carrier  could  not  collect  from  the  original  vendee  for  the 
balance  of  charges  due  after  a  mistaken  undercharge.  Wallingford 
Brothers  v.  Bush  (C.  C.  A.,  8th  Cir.,  1918)  255  Fed.  949. 

Under  the  Interstate  Commerce  Act  (1887)  24  Stat.  379,  U.  S. 
Comp.  Stat.  1916,  §8563,  undercharges  are  illegal,  and  the  carrier  not 
only  has  the  right,  but  is  under  a  legal  duty,  to  recover  the  balance 
of  the  prescribed  charge.  17  Columbia  Law  Bev.  553,  555. 
A  carrier  has  a  right  to  look  for  the  collection  of  its  freight  charges 
originally  to  the  consignor,  on  the  contract  of  affreightment,  New 
York  Central  R.  R.  v.  Philadelphia  &  Reading  C.  &  I.  Co.  (111.  1918) 
121  K  E.  581 ;  Great  Northern  Ry.  v.  Hocking  Valley  Fire  Clay  Co. 
(1918)  166  Wis.  465,  166  N.  W.  41;  Wooster  v.  Tarr  (1864)  90  Mass. 
270,  and  to  the  consignee,  who,  by  accepting  delivery  of  the  goods 
and  depriving  the  carrier  of  its  lien,  is  held  to  have  promised  im- 
pliedly to  pay  the  charges.  Pennsylvania  R.  R.  v.  Titus  (N.  Y. 
1915)  109  K  E.  857;  Central  of  Georgia  Ry.  v.  Birmingham  S.  &  B. 
Co.  (1913)  9  Ala.  App.  419,  64  So.  202;  cf.  Central  R.  R.  of  N.  J.  v. 
MacCartney  (1902)  68  K  J.  L.  1 65,  52  Atl.  575.  This  liability,  however, 
rests  upon  contract,  express  or  implied,  and  not  upon  the  interest 
of  any  party  in  the  shipment.  Pennsylvania  R.  R.  v.  Townsend  (N. 
J.  1917)  100  Atl.  855 ;  N.  Y.  Central  &  H.  R.  R.  v.  York  &  Whitney 
Co.  (Mass.  1918)  119  N.  E.  855.     For  while  the  true  owner  may  be 
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liable  as  undisclosed  principal  to  the  contract  of  freightment,  Hahl 
et  al.  v.  Laux  (1906)  42  Tex.  Civ.  App.  182,  93  S.  W.  1080;  see 
Chicago,  R.  I.  &  G.  Ry.  v.  Floyd  (Texas  1913)  161  S.  W.  954,  there 
is  no  authority  that  he  is  liable  on  the  sole  ground  of  ownership, 
since  in  general  the  person  who  employs  an  agent  is  alone  liable  for 
the  agent's  compensation.  Stone  v.  Fox  Machine  Co.  (1906)  145 
Mich.  689,  109  N.  W.  659;  Yates  v.  Killman  (Tenn.  1900)  57  S.  W. 
221;  Holcombe  v.  Weaver  (1884)  136  Mass.  265  (semble)  ;  see  Lori- 
mer  v.  Boylan  (1893)  98  Mich.  18,  21,  56  N.  W.  1043.  So  a  con- 
signee who  has  received  a  bill  of  lading  and  reassigned  it  before 
delivery  is  not  liable  for  the  charges,  Tobin  v.  Crawford  (1842)  9  M. 
&  W.  716;  Merian  v.  Funck  (N.  Y.  1847)  4  Denio  110;  St.  Louis  &  S. 
W.  Ry.  v.  Browne  Grain  Co.  (Texas  1914)  166  S.  W.  40;  Chicago  I.  & 
S.  R.  R.  v.  McMillan  &  Brother  Coal  Co.  (1907)  207  111.  App.  58 
{semble),  and  on  principle  the  same  result  should  follow  even  though 
title  passed  to  him  as  soon  as  the  goods  were  put  on  board. 

Constitutional  Law — Governmental  Operation — Liability  of  Kail- 
road  Companies. — In  an  action  against  the  defendant  railroad  com- 
pany, for  negligence  occurring  during  Federal  control,  the  court 
stated  by  way  of  dictum  that  tbe  plaintiff  could  not  obtain  judgment, 
since  the  Federal  Railroad  Control  Act,  40  Stat.  451,  U.  S.  Comp. 
Stat.  1918,  §3115%,  which  provided  for  the  governmental  operation 
of  railroads,  vested  complete  control  in  the  Federal  Government; 
and  section  10  thereof,  in  so  far  as  it  sought  to  make  A  liable  for  the 
acts  or  omissions  of  B,  was  invalid.  Hatcher  &  Snyder  v.  Atchison 
etc.  R.  R.  (D.  C,  D.  Colo.,  1919)  258  Fed.  952. 

The  principal  case  is  interesting  chiefly  as  showing  the  difficulty 
involved  in  section  10  of  the  Act,  in  so  far  as  that  section  seeks  to 
nold  the  railroad  companies  liable  in  actions  brought  against  them 
for  claims  arising  out  of  Federal  control,  without  permitting  them  to 
interpose  the  defense  of  Governmental  agency.  The  companies,  hav- 
ing absolutely  no  control  over  railroad  operation,  should  consequently 
not  be  held  liable,  cf.  Vaughn  v.  State  (Ala.  1919)  81  So.  417.  For  a 
full  discussion  of  this  question,  see  19  Columbia  Law  Rev.  333.  The 
injustice  inherent  in  this  situation  has  been  remedied  by  the  issuance 
by  the  Director  General  of  Railroads  of  the  so-called  "General  Order 
No.  50,"  which  provides  in  substance  that  actions  based  on  claims 
growing  out  of  Federal  control  which  might  otherwise  have  been 
brought  against  the  carrier  company,  shall  be  brought  against  the 
Director  General,  and  not  otherwise.  This  action  seems  entirely 
proper  under  sections  8  and  10  of  the  Act ;  since  by  the  terms  thereof 
Congress  has  provided  for  a  waiver  of  the  Government's  sovereignty, 
U.  S.  Comp.  Stat.  1918  §31153/ij;  see  Haubert  v.  Baltimore  &  Ohio 
R.  R.  (D.  C.  1919)  259  Fed.  361,  and  it  seems  wrong  to  regard  it  as 
executive  usurpation,  though  such  a  holding  has  been  made.  Franke 
v.  Chicago  &  N.  W.  Ry.  (Wis.  1919)  173  N.  W.  701.  There  having 
been  a  due  delegation  of  the  President's  power  in  accordance  with 
section  8,  such  an  order  protects  the  railroad  company  from  suit. 
Castle  v.  Southern  Ry.  (S.  C.  1919)  99  S.  E.  846.    Since  the  Act  gave 
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the  Federal  Government  complete  control,  Northern  Pacific  R.  R.  v. 
North  Dakota  (1919)  39  Sup.  Ct.  502,  the  instant  case  is  sound  in 
stating  that  the  negligence  of  employees  of  the  Government  is  not  the 
negligence  of  the  railroad  companies,  who  cannot  be  held  therefor  even 
though  the  accident  occurred  before  the  issuance  of  General  Order 
No.  50.  Mardis  v.  Hines  (D.  C.  1919)  258  Fed.  945.  Decisions  hold- 
ing the  companies  liable  for  negligence,  Johnson  v.  McAdoo  (D.  C. 
1919)  257  Fed.  757,  or  for  a  penalty  for  a  loss  of  goods,  Smith  v. 
Atlantic  Coast  Line  R.  R.  (S.  C.  1919)  100  S.  E.  148,  seem  therefore 
to  be  erroneous. 

Constitutional  Law — Homestead  Exemptions — Classification  of 
Creditors. — A  State  law,  S.  D.  Laws  1911,  c.  150,  §2668,  provided 
that,  "Nothing  in  this  chapter  shall  be  so  construed  as  to  exempt  any 
personal  property  from  .  .  .  process  for  laborers'  or  mechanics' 
wages  or  physicians'  bills,  or  for  the  necessaries  of  life,  ..."  A  Con- 
stitutional Provision  (Art.  6,  §  18)  provided  that,  "No  law  shall  be 
passed  granting  to  any  citizen  .  .  .  privileges  or  immunities 
which  upon  the  same  terms  shall  not  equally  belong  to  all  citizens." 
Held,  two  judges  dissenting,  that  the  statute  is  unconstitutional. 
O'Leary  v.  Croghan  (S.  D.  1919)  173  N.  W.  844. 

Under  constitutional  provisions  similar  to  those  in  the  principal 
case  an  act  is  unconstitutional  which  excepts  from  the  operation 
of  the  general  exemption  or  homestead  laws  a  debt  for  personal  labor, 
Burrows  v.  Brooks  (1897)  113  Mich.  307,  71  N.  W.  460,  or  for  rent 
due.  Donaldson  v.  Voltz  (1881)  19  W.  Va.  156.  The  decision  in  the 
instant  case  is  supported  by  what  little  authority  there  is  on  the  pre- 
cise point  in  question.  Bofferding  v.  Mengelkoch  (1915)  129  Minn. 
184,  152  N.  W.  135;  see  Coleman  v.  Ballandi  (1875)  22  Minn.  144. 
A  statute  giving  certain  debtors  greater  exemption  than  others  is 
constitutional  where  the  classification  is  reasonable.  Bon  Homme 
County  v.  Berndt  (1900)  13  S.  P.  309,  83  N.  W.  333.  This  in  effect 
grants  immunities  to  one  class  of  citizens  not  granted  to  any  other 
class,  and  would  seem  to  indicate  that  the  question  of  primary  im- 
portance in  the  case  is  the  reasonableness  of  such  a  classification,  as 
the  dissenting  judges  argued,  and  not  any  gross  distinction  between 
a  classification  of  debtors  on  the  one  hand  and  a  classification  of 
creditors  on  the  other. 

Constitutional  Law — Ratification  by  State  Legislature  of  Amend- 
ment to  United  States  Constitution — Referendum. — Under  a  state 
constitutional  provision  for  referendum  of  "acts,  bills  or  laws,"  Wash. 
Constitution,  Amendment  7,  a  joint  resolution  of  the  state  legislature 
ratifying  the  national  prohibition  amendment,  Amendments  to  U.  S. 
Constitution,  Art.  XVIII,  was  held,  four  judges  dissenting,  subject 
to  referendum.    State  v.  Howell  (Wash.  1919)  181  Pac.  920. 

The  better  view  seems  to  be  that  the  referendum  was  designed 
to  limit  only  the  law-making  power  of  the  legislature,  and  that  such 
a  resolution  as  that  under  consideration  is  not  legislative  in  charac- 
ter.    Hearing  v.  Brown  (Ore.  1919)  180  Pac.  328;  cf.  Moulton  v. 


RECENT  DECISIONS  503 

Scully  (1914)  111  Me.  428,  89  Atl.  944.  Moreover,  the  Federal  view 
has  long  been  that  once  a  legislature  has  ratified  an  amendment,  its 
action  is  final  and  cannot  be  revoked  even  by  itself.  2  Watson,  Con- 
stitution, 1313.  The  methods  of  ratifying  amendments  to  the  Federal 
Constitution  are  prescribed  by  that  instrument,  U.  S.  Constitution, 
Art.  V,  and  the  state  legislature  in  its  ratification  resolution  pro 
tanto  derives  its  authority  directly  from  the  Federal  Constitution 
and  the  action  of  Congress,  and  is  not  subject  to  extrinsic  control. 
In  re  Opinion  of  the  Justices  (Me.  1919)  107  Atl.  673;  U.  S.  Con- 
stitution, Art.  VI,  cl.  2. 

Contracts — Construction — Certainty  of  Terms. — The  grantor  of 
timber  land  reserved  the  right  to  enter  thereon  for  the  purpose  of 
cutting  and  removing  the  timber  therefrom  "during  the  life  of  the 
milling  plant  now  being  operated  by"  the  vendor,  "but  in  any  event 
for  a  period  not  exceeding  twenty-five  (25)  years."  Held,  the  dis- 
continuance of  operation  and  removal  of  the  stated  milling  plant  did 
not,  ipso  facto,  terminate  the  timber  reservation,  since  the  reserva- 
tion should  be  construed  with  reference  to  that  limitation  which  has 
the  elements  of  certainty.  West  v.  Walling  (Fla.  1919)  82  So.  596. 
There  is  apparently  little  authority  directly  in  point.  But  it  is 
quite  clear  that  there  is  no  necessity  for  absolute  certainty  as  to  the 
duration  of  an  easement,  Ellis  v.  Town  of  Pelham  (1905)  106  App. 
Div.  145,  94  N.  Y.  Supp.  103  (semble)  ;  Hall  v.  Armstrong  (1886) 
53  Conn.  554,  4  Atl.  113  (semble),  nor  a3  to  the  time  by  which  timber 
must  be  removed  under  a  contract  of  sale,  Polzin  v.  Beene  (1916) 
126  Ark.  46,  189  S.  W.  654  (semble),  nor  as  to  the  duration  of  a 
reservation  of  the  right  to  remove  timber.  Ten  Broech  v.  Livingston 
(N.  Y.  1815)  1  Johns.  Ch.  357  (semble).  Where  an  easement  is 
granted  to  be  enjoyed  during  the  continuance  of  certain  conditions, 
it  is  estinguished  whenever  these  conditions  cease  to  exist.  Hall  v. 
Armstrong,  supra;  Ellis  v.  Town  of  Pelham,  supra.  Hence,  there 
would  appear  to  be  no  reason  why  the  limitation  in  the  principal  case 
should  not  have  been  literally  interpreted. 

Criminal  Law — Motion  for  New  Trial — Jurisdiction  of  Appellate 
Court. — The  appellants  were  convicted  of  a  crime  and  brought  pro- 
ceedings to  have  their  case  heard  on  appeal;  but  the  court  reporter 
died  before  having  prepared  a  transcript  of  the  evidence,  and  it  was 
shown  that  a  transcript  could  not  be  obtained.  The  appellants  moved 
for  a  new  trial  on  the  ground  that  they  were  unable  to  perfect  their 
appeal.  Held,  as  the  court  was  unable  to  review  the  case  it  had  no 
power  to  grant  the  motion,  in  the  exercise  either  of  its  appellate  or 
original  jurisdiction  as  conferred  by  the  Idaho  Constitution,  Art.  5, 
§9.    State  v.  Ricks  (Idaho,  1919)  180  Pac.  257. 

It  is  generally  held  in  England  and  America  that  when  a  party 
has  lost  the  benefit  of  regularly  taken  exceptions,  through  no  fault 
or  negligence  of  his  own,  a  new  trial  will  be  granted  both  in  civil 
actions,  Crittendon  v.  Schermerhorn  (1877)  35  Mich.  370;  Borrow- 
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scale  v.  Bosworth  (1867)  98  Mass.  34;  Benett  v.  Peninsular,  etc. 
Steamboat  Co.  (1855)  16  C.  B.  28;  see  Newton  v.  Boodle  (1847)  3  C. 
B.  795,  and  in  criminal  cases,  Bailey  v.  United  States  (1909)  3  Okla. 
Crim.  175,  104  Pac.  917;  Richardson  v.  State  (1907)  13  Wyo.  465, 
89  Pac.  1027,  even  in  the  absence  of  a  statute  expressly  authorizing 
such  an  act.  Clemmons  v.  Archbell  (1890)  107  N.  C.  653,  12  S.  E. 
572 ;  Bailey  v.  United  States,  supra.  However,  there  is  a  minority 
rule  that  where  the  courts  are  the  creatures  of  statutes  and  without 
common  law  jurisdiction,  they  are  bound  by  the  limitations  of  such 
statutes,  and  that  where  power  is  given  to  order  a  new  trial  only 
after  a  review,  relief  will  be  denied  in  the  absence  of  such  a  review, 
regardless  of  circumstances.  Stenographer  Cases  (1905)  100  Me.  271, 
61  Atl.  782;  Etchells  v.  Wainwright  (1904)  76  Conn.  534,  57  Atl. 
121;  Alley  v.  McCabe  (1892)  46  111.  App.  368,  aff'd  (1893)  147  111. 
410,  35  N.  E.  615;  cf.  Lidgerwood  Mfg.  Co.  v.  Rogers  (1889)  56  N. 
Y.  Super.  Ct.  350,  4  N.  Y.  Supp.  716,  aff'd  (1891)  130  N.  Y.  660,  29 
N.  E.  1034;  Butts  v.  Anderson  (1907)  19  Okla.  367,  91  Pac.  906. 
These  holdings  are  supported  by  the  arguments  that  the  decision  of 
the  trial  court  must  be  presumed  to  be  correct  until  the  appellant 
shows  the  contrary,  and  that,  therefore,  it  would  be  unjust  to  shift 
the  misfortune  of  the  appellant  to  the  appellee.  Alley  v.  McCabe, 
supra.  Admitting  the  soundness  of  this  contention,  it  is  interesting 
to  note  that  until  the  decision  of  the  principal  case  no  court  had  ever 
applied  the  minority  rule  to  a  criminal  conviction.  In  a  criminal 
case  the  defendant  is  entitled  to  the  benefit  of  every  reasonable  doubt; 
hence  it  is  submitted  that  the  court  erred  in  pressing  the  minority 
rule  beyond  its  logical  extreme  and  in  construing  its  constitutional 
powers  too  narrowly.  See  Borrowscale  v.  Bosworth,  supra;  Bailey  v. 
United  States,  supra.  It  is  a  lamentable  result  that  an  unforeseen 
act  or  the  default  of  a  court  official  can  operate  to  deprive  a  party 
of  his  right  of  appeal. 

Criminal  Law — Receiving  Stolen  Goods — Identity  of  Stolen 
Property. — B,  induced  by  A's  fraud,  telegraphed  several  New  York 
banks  from  Philadelphia  to  place  funds  to  A's  credit  at  the  X  Trust 
Company.  Out  of  this  credit  A  gave  $21,000  in  bank-notes  to  the 
relator,  who  knew  of  A's  fraud.  The  relator  was  committed  by  the 
magistrate  on  a  charge  of  criminally  receiving  stolen  goods.  Revers- 
ing an  order  of  the  Appellate  Division  sustaining  a  writ  of  habeas 
corpus,  185  App.  Div.  667,  173  N.  Y.  Supp.  693,  held,  the  relator 
was  properly  committed.  People  ex  rel.  Briggs  v.  Uanley  (1919)  226 
N.  Y.  453,  123  N.  E.  663. 

In  its  decision  the  Court  of  Appeals,  "stripping"  the  facts  "of 
legal  fiction  as  to  the  identity  of  money,"  declared  simply  that  A's 
"credit"  being  a  stolen  "credit,"  money  drawn  from  the  Trust  Com- 
pany by  reason  of  it  was  stolen  money,  and  that  the  relator,  accept- 
ing that  money  knowing  it  to  be  stolen,  was  clearly  guilty  under 
§1308  of  the  Penal  Law.  K  Y.  Consol.  Laws  c.  40  (Laws  of  1909  c. 
88)  §1308.  For  a  criticism  of  the  decision  of  the  Appellate  Division 
and  a  discussion  of  the  principles  underlying  the  case,  see  19  Colum- 
bia Law  Rev.  229. 
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Deceit — Honest  Belief  as  Defense — Responsibility  of  Directors. — 
The  defendants,  directors  of  a  corporation,  with  a  belief  in  its  truth, 
adopted  and  approved  a  prospectus  containing  a  statement  by  the 
president,  inter  alia,  as  to  the  capacity  of  their  plant.  In  an  action 
for  deceit  by  the  plaintiff,  who  had  bought  stock  in  reliance  on  the 
prospectus,  this  and  other  material  statements  therein  were  found 
false.  Held,  it  was  error  to  charge  that  the  defendants  were  liable 
"if  they  had  reasonable  opportunity  to  ascertain"  the  truth;  scienter, 
the  purpose  to  deceive,  was  necessary.  Reno  v.  Bull  (N.  Y.  Ct  of 
App.  1919)  61  N.  Y.  L.  J.  1707. 

One  who  asserts  as  of  his  own  knowledge  a  fact  susceptible  of 
actual  knowledge  and  of  which  special  knowledge  can  be  predicated, 
commits  a  fraud  if  his  representation  prove  untrue,  despite  an  hon- 
est belief  therein,  11  Columbia  Law  Rev.  376,  which  would  be  a  justi- 
fication for  a  false  statement  of  opinion.    Haycraft  v.  Creasy  (1801) 
2  East  92.     The  fraud  lies  in  the  affirmation  of  positive  knowledge 
of  what  is  only  a  matter  of  belief.     Hadcock  v.   Osmer  (1897)   153 
N.  Y.  604.  47  X.  E.  92;  Cabot  v.  Christie  (1S64)  42  Vt.  121.    Does 
an  unqualified  expression  by  a  director  reasonably  purport  to  be  a 
statement  of  personal  knowledge  or  only  of  belief?     See  Marsh  v. 
Falker   (1869)  40  N.  Y.  563.     Where  the  corporate  by-laws  impose 
the  duty  of  inspecting  the  books  weekly,  directors  will  be  held  to 
their  statements  of  assets  and  liabilities  as  of  personal  knowledge. 
Solomon  v.  Bates  (1896)  118  N.  C.  311,  24  S.  E.  478.    But,  as  indi- 
cated in  the  instant  case,  the  fact  that  public  credence  is  placed  in 
the  statement  of  the  director  will   not,   in  the  eyes  of  the  courts. 
raise  such  an  estoppel.     On  the  other  hand,  the  public  is  entitled  to 
construe  an  unqualified  statement  by  the  president  of  the  corpora- 
tion, exactly  similar  to  that  in  the  instant  case,  as  founded  in  per- 
sonal knowledge.     Bystrom  v.   Yillard  (1916)  175  App.  Div.  433,  162 
N.  Y.  Supp.  100;  but  cf.  Kountzc  v.  Kennedy  (1895)  147  N.  Y.  124, 
41  N.  E.  414.     The  same  conception  of  the  functions  of  the  director 
which  governs  the  present  case  is  embodied  in  the  British  Companies 
Act,   1908,  8   Edw.   VII,  c.   69.   §^4.   withholding  liability  for  false 
statements  authorized  by  directors  which  they  reasonably  believe  to 
be  true.     It  may  be  argued  that  the  rule  thus  formulated  accords 
with  the  understanding  and  usage  of  the  business  world.    But  it  can 
scarcely   be   doubted   that   it   places   a  premium   upon   irresponsible 
statements  by  directors  on  matters  of  public  moment.     Ehrich,  Pro- 
moters, §207. 

DrvoRCE — Wilful  Desertion — Effect  of  Insanity. — The  plaintiff 
wife  sought  an  absolute  divorce  on  the  statutory  ground  of  wilful  de- 
sertion for  a  period  of  three  years.  Va.  Code  (Pollard  1916)  §2257. 
It  appeared  that  the  defendant  husband  had  wilfully  deserted  her, 
but  before  the  statutory  period  elapsed  he  was  adjudged  insane  and 
confined  in  an  asylum.  Held,  a  decree  of  divorce  could  not  be 
granted.     Wright  v.  Wright  (Va.  1919)  99  S.  E.  515. 

Under  statutes  allowing  divorce  for  desertion  the  plaintiff  must 
prove  both  the  absence  of  the  other  spouse  and  the  intent  not  to  re- 


506  COLUMBIA  LAW  REVIEW 

turn,  Matthews  v.  Matthews  (1910)  112  Md.  582,  77  Atl.  249;  see 
Foster  v.  Foster  (1916)  225  Mass.  183,  114  N.  E.  200,  but  this  intent 
need  not  exist  at  the  time  of  the  abandonment,  and  in  such  a  case 
the  statutory  period  does  not  begin  to  run  until  the  intent  is  formed. 
Taylor  v.  Taylor  (1910)  112  Md.  666,'  77  Atl.  133;  Pinkard  v.  Pinkard 
(1855)  14  Tex.  356.  The  absence  must  continue  to  be  wilful 
throughout  the  whole  statutory  period,  Blandy  v.  Blandy  (1902)  20 
App.  D.  C.  535;  Albee  v.  Albee  (1892)  141  111.  550,  31  N.  E.  153; 
contra,  Douglass  v.  Douglass  (1871)  31  Iowa  421,  but,  once  estab- 
lished, the  continuance  of  the  intent  will  ordinarily  be  presumed, 
cf.  Purnell  v.  Purnell  (K  J.  1908)  70  Atl.  187;  see  Burk  v.  Burk 
(1883)  21  W.  Va.  445,  450,  unless  there  is  evidence  of  unequivocal 
acts  on  the  part  of  the  defendant  showing  his  desire  to  return. 
Holschbach  v.  Holschbach  (Mo.  App.  1916)  184  S.  W.  155;  Conlin 
v.  Conlin  (1914)  163  Iowa  420,  144  N.  W.  1005.  If  the  statutory 
period  has  run  the  subsequent  insanity  of  the  deserting  spouse  will 
not  bar  the  action;  Fisher  v.  Fisher  (1903)  54  W.  Va.  146,  46  S.  E. 
118;  Harrigan  v.  Harrigan  (1902)  135  Cal.  397,  67  Pac. 
506;  but  where,  as  in  the  principal  case,  the  defendant  becomes 
insane  before  it  has  run,  it  is  obvious  that  the  desertion  ceases,  since 
a  lunatic  is  legally  incapable  of  harboring  the  necessary  intent. 
Gordon  v.  Cordon  (N.  J.  1918)  105  Atl.  242;  Kirkpatrick  v.  Kirk- 
patrick  (1908)  81  Neb.  627,  116  N.  W.  499;  contra,  Douglass  v. 
Douglass,  supra. 

Injunction  —  Criminal  Prosecutions  —  Federal  Officers.  —  The 
United  States  Deputy  Collector  of  Internal  Revenue  interpreted  the 
War  Time  Prohibition  Act  to  include  non-intoxicating  beer.  The 
plaintiff  filed  a  bill  for  an  injunction  restraining  the  Collector  and 
the  United  States  District  Attorney  from  instituting  criminal  pro- 
ceedings under  the  Act  thus  interpreted,  even  though  no  prosecution 
had  been  threatened.  Upon  motion  of  the  defendants  to  dismiss  the 
bill,  held,  that  a  temporary  injunction  would  issue.  Hoffman  Brew- 
ing Co.  v.  McElligott  (D.  C,  S.  D.,  N.  Y.,  1919)  259  Fed.  321. 

Ordinarily  a  court  of  equity  will  not  interfere  with  a  criminal 
prosecution,  as  such  an  interference  would  be  an  invasion  of  the 
jurisdiction  of  the  criminal  courts.  In  re  Sawyer  (1888)  124  U.  S. 
200,  8  Sup.  Ct.  482;  Davis  v.  Fortinberry  (Miss.  1917)  75  So.  119. 
The  facte  on  which  a  complainant  would  rely  in  his  bill  could  be  set 
up  as  a  defense  to  the  criminal  prosecution,  Thompson  v.  Tucker 
(1905)  15  Okla.  486,  83  Pac.  413;  Southern  Express  Co.  v.  City  of 
High  Point  (1914)  167  N.  C.  103,  83  S.  E.  254,  and  the  same  rules 
apply  to  the  enforcement  of  valid  legislative  enactments.  Moss  & 
Co.  v.  McCarthy  (C.  C.  1911)  191  Fed.  202;  Sullivan  v.  San  Fran- 
cisco Gas  &  Electric  Co.  (1905)  148  Cal.  368,  83  Pac.  156.  But 
equity  will  restrain  prosecution  under  unconstitutional  statutes; 
Truax  v.  Raich  (1915)  239  U.  S.  33,  36  Sup.  Ct.  7;  see  Benz  v. 
Kremer  (1910)  142  Wis.  1,  125  N.  W.  99;  and  where  a  substantial 
property  right  is  involved  the  jurisdiction  which  the  court  ordinarily 
acquires  in  such  cases  will  not  be  defeated  merely  because  criminal 
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proceedings  are  also  incidentally  enjoined.  Weyman-Bruton  Co.  v. 
Ladd  (C.  C.  A.  1916)  231  Fed.  898;  Baldwin  v.  City  of  Atlanta  (Ga. 
1917)  92  S.  E.  630.  Where  proceedings  under  an  unconstitutional 
enactment  are  enjoined,  the  suit  is  not  construed  as  one  against  the 
state.  Ex  parte  Young  (1908)  209  U.  S.  123,  28  Sup.  Ct.  441;  West- 
ern Union  Tel.  Co.  v.  Andrews  (1910)  216  U.  S.  165,  30  Sup.  Ct. 
286.  An  action  does  not  usually  lie  against  an  officer  of  the  United 
States,  acting  in  the  exercise  of  his  office,  Fitts  v.  McGhee  (1899) 
172  U.  S.  516,  19  Sup.  Ct.  269;  New  Orleans  v.  Paine  (1893)  147 
U.  S.  261,  13  Sup.  Ct.  303,  unless  he  exceeds  the  authority  conferred 
by  statute,  as  in  the  present  case.  See  Philadelphia  Co.  v.  Stimson 
(1912)  223  U.  S.  605,  619  et  seq.,  32  Sup.  Ct.  340;  Baker  v.  Swigart 
(D.  C.  1912)  196  Fed.  569,  571. 

Insurance — Fire  Insurance — When  Breach  of  Condition  Voids 
the  Policy. — In  an  action  on  a  fire  insurance  policy  containing  a 
condition  that  the  policy  should  be  void  if  gasolene  was  "kept,  used 
or  allowed"  on  the  premises,  it  appeared  that  during  the  term  of  the 
policy,  an  automobile  with  its  tank  full  of  gasolene  had  been  kept  in 
the  assured's  barn  for  three  months,  but  was  removed  before  the  fire 
occurred.  Held,  the  breach  of  the  condition  voided  the  policy.  Mor- 
gan v.  Germania  Fire  Ins.  Co.  (Kan.  1919)  179  Pac.  330. 

There  is  a  diversity  of  decisions  as  to  the  legal  consequences  re- 
sulting from  the  breach  of  a  condition  prohibiting  the  keeping  of 
certain  articles  on  the  insured  premises.  Some  courts  hold  that  the 
policy  is  merely  suspended  during  the  breach  of  the  condition,  but 
is  revived  on  the  removal  of  the  prohibited  goods  before  the  loss  oc- 
curs. North  British  Mercantile  Ins.  Co.  v.  Union  Stockyard  Co. 
(1905)  120  Ky.  465,  87  S.  W.  285;  Mutual  Fire  Ins.  Co.  v.  Coatesville 
Shoe  Factory  (1876)  80  Pa.  407.  They  contend  that,  since  the  pur- 
pose of  the  condition  is  to  decrease  the  risk,  the  removal  of  the  goods 
puts  the  insurer  in  the  same  position  he  was  before  the  breach. 
North  British  Mercantile  Ins.  Co.  v.  Union  Stockyard  Co.,  supra. 
Yet  even  these  courts  do  not  allow  recovery  where  the  forbidden  arti- 
cles are  on  the  premises,  but  do  not  contribute  to  the  fire.  See  Kene- 
fick  v.  Norwich  Union  Fire  Ins.  Co.  (1907)  205  Mo.  294,  103  S.  W 
957.  Other  courts  insist  that,  since  the  breach  of  the  condition  voids 
the  policy,  the  subsequent  removal  of  the  goods  cannot  "revive"  it. 
Norwaysz  v.  Thuringiu  Ins.  Co.  (1903)  204  111.  334,  68  N.  E.  551. 
While  the  courts  whenever  possible  construe  these  conditions  in  favor 
of  the  insured,  Harper  v.  Albany  Mut.  Ins.  Co.  (1858)  17  N.  Y.  194; 
but  see  Heron  v.  Phoenix  Mut.  Fire  Ins.  Co.  (1897)  180  Pa.  257 
36  Atl.  740,  and  therefore  do  not  hold  the  policy  void  where  the  risk 
is  but  temporarily  increased,  Home  Ins.  Co.  v.  Bridges  (1916)  172 
Ky  161  189  S.  W.  6,  or  where  the  prohibited  articles  are  present 
in  an  insignificant  quantity,  Columbia  Planing  Mill  Co.  v  American 
Fire  Ins.  Co.  (1894)  59  Mo.  App.  204,  or  form  a  part  of  the  goods 
ordinarily  used  in  the  business  insured,  McClure  v.  Mutual  Fire  Ins. 
Co  (1913)  242  Pa.  59,  88  Atl.  921,  it  would  seem  that  where,  as  in 
the  instant  case,  there  has  been  a  clear  and  complete  breach  of  the 
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condition,  the  court  should  not  in  effect  make  a  new  contract  for  the 
parties.  Norwaysz  v.  Thuringia  Ins.  Co.,  supra.  A  conflict  of  au- 
thority likewise  exists  in  many  analogous  cases,  but  the  result 
reached  in  the  instant  case  has  been  upheld,  where  the  insured  sells 
the  premises  in  violation  of  the  condition,  but  rebuys  before  the  fire, 
Bemis  v.  Harborcreek  Mut.  Fire  Ins.  Co.  (1901)  200  Pa.  340,  49  Atl. 
769;  contra,  Schloss  &  Kahn  v.  Westchester  Fire  Ins.  Co.  (1904)  141 
Ala.  566,  37  So.  701,  or  where  the  forbidden  encumbrances  are  re- 
moved before  the  loss  occurs,  Jones  &  Pickett  v.  Michigan  Fire  etc. 
Ins.  Co.  (1913)  132  La.  847,  61  So.  846;  contra,  Born  v.  Home  Ins. 
Co.  (1900)  110  Iowa  379,  81  N.  W.  676,  or  where  the  prohibited  re- 
pairs are  completed  before  the  fire,  Hill  v.  Middlesex  Mut.  Fire  Ins. 
Co.  (1899)  174  Mass.  542,  55  N.  E.  319,  or  where  before  the  fire  the 
insured  reoccupies  the  premises  which  were  not  to  be  vacated,  Ger- 
man Ins.  Co.  v.  Russell  (1902)  65  Kan.  373,  69  Pac.  345;  contra,  Ins. 
Co.  of  N.  H.  v.  Pitts  (1906)  88  Miss.  587,  41  So.  5,  or  where  the  un- 
authorized use  of  the  premises  ceases  before  the  damage  is  sustained. 
Concordia  Fire  Ins.  Co.  v.  Johnson  (1896)  4  Kan.  App.  7,  45  Pac. 
722;  contra,  Hinckley  v.  Germania  Fire  Ins.  Co.  (1885)  140  Mass. 
38,  1  N.  E.  737.  It  is  submitted  that  the  principal  case  reached  the 
logical  conclusion  as  well  as  the  one  best  carrying  out  the  intention 
of  the  parties. 

Master  and  Servant — Corporations — Liability  in  Trespass  for  the 
Torts  of  Its  Servants. — The  plaintiff  while  a  passenger  on  the  de- 
fendant's train  was  assaulted  by  the  conductor  in  a  dispute  over  the 
fare.  The  Statute  of  Limitations  had  run  against  an  action  on  the 
case,  but  not  against  an  action  of  trespass.  Held,  the  defendant 
was  liable  in  trespass.  Louisville  &  N.  R.  R.  v.  Lacey  (Ala.  1919) 
82  So.  636. 

One  who  authorizes  or  commands  another  to  commit  trespass 
upon  the  person  or  property  of  others,  is  himself  liable  in  trespass. 
Gregory  v.  Piper  (1829)  9  B.  &  C.  591;  Moir  v.  Hopkins  (1815)  16 
111.  313 ;  May  v.  Bliss  ( 1855)  22  Vt.  477.  This  principle  has  been  ap- 
plied to  corporations  where  the  authorization  or  command  was 
given  by  the  directors,  acting  within  the  scope  of  their  authority. 
Crawfordsville  &  Wabash  R.  R.  v.  Wright  (1854)  5  Ind.  252;  Chi- 
cago &  Rock  Island  R.  R.  v.  Fell  (1859)  22  111.  *333;  Central 
of  Georgia  Ry.  v.  Freeman  (1904)  140  Ala.  581,  37  So.  387  (semble). 
On  the  other  hand,  the  courts  have  almost  uniformly  held  that  case 
and  not  trespass  is  the  proper  remedy  against  a  master  where  the 
acts  of  his  servant  were  not  authorized  or  commanded,  whether 
the  master  be  an  individual  or  a  corporation.  Illinois  Cen- 
tral R.  R.  v.  Reedy  (1856)  17  111.  580;  Southern  Ry.  v.  Yancy  (1904) 
141  Ala.  246,  37  So.  341;  Philadelphia  etc.  R.  R.  v.  Wilt  (Pa.  1839) 
4  Whart.  143;  Bath  v.  Caton  (1877)  37  Mich.  199;  Gordon  v.  Rol't 
(1849)  7  Dowl.  &  L.  87;  contra,  Andrus  v.  Howard  (1836)  36  Vt. 
248;  Brokaw  v.  N.  J.  R.  R.'&  Transportation  Co.  and  Campbell 
(1867)  32  N.  J.  L.  328  (semble).  In  the  instant  case  it  was  argued 
that  under  certain  circumstances  the  acts  of  particular  servants  are 
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the  direct  "personal"  acts  of  the  corporation,  these  servants  being 
called  the  alter  ego  of  the  corporation.  While  it  may  be  that,  since 
a  corporation  can  act  only  through  the  agency  of  individuals,  the 
act9  of  those  controlling  its  aifairs  are  given  the  same  legal  effect 
as  if  they  were  its  acts,  such  a  principle  should  not  be  extended  be- 
yond the  officers  and  directors,  and  unless  they  authorize  the  act  of 
a  subordinate,  case  and  not  trespass  is  the  proper  remedy.  Illinois 
Central  R.  R.  v.  Reedy,  supra;  Southern  Ry.  v.  Yancy,  supra;  Phila- 
delphia etc.  R.  R.  v.  Wilt,  supra.  The  question  involved  is  of  im- 
portance not  only  where  a  statute  of  limitations  has  run 
against  an  action  on  the  case,  but  also  a9  regards  the  measure  of 
damages,  since  by  permitting  trespass  against  the  master  and 
calling  the  unauthorized  wilful  act  of  the  servant  the  act  of  the 
master,  exemplary  damages  would  be  allowed  in  those  jurisdictions 
which  allow  only  compensatory  damages  in  an  action  on  the  case 
under  the  same  circumstances.  1  Sedgwick,  Damages  (9th  ed.)  §363; 
Foley  v.  Martin  (1904)  142  Cal.  256,  71  Pac.  165  (semble). 

Negotiable  Instruments — Negotiability — Conditional  Promise. — 
On  the  face  of  a  promissory  note  in  the  usual  form,  given  by  the 
plaintiff  to  the  German  Bank  as  payee,  was  this  marginal  memo- 
randum :  "This  note  was  given  to  reimburse  the  German  Bank  for 
Cert,  of  deposit  No.  1187  ..."  The  due  date  and  the  amount 
of  the  certificate,  given  to  the  plaintiff  by  the  bank,  corresponded  to 
those  of  the  note.  Held,  three  judges  dissenting,  the  marginal  memo- 
randum made  the  promise  conditional,  and  the  note  was  non-negotia- 
ble under  the  Negotiable  Instruments  Law  §§1  (2)  and  3.  Sacred 
Heart  etc.  Committee  v.  Manson  (Ala.  1919)  82  So.  498. 

The  memorandum  reveals  as  consideration  for  the  note  another 
promissory  note.  Hatch  v.  First  Nat'l.  Bank  (1900)  94  Me.  348, 
47  Atl.  908.  But  a  promise  made  in  consideration  of  a  reciprocal 
undertaking  is  not  as  a  result  a  conditional  promise,  although  dis- 
closing a  transaction  in  the  nature  of  a  bilateral  contract.  Buchanan 
v.  Wren  (1895)  10  Tex.  Civ.  App.  560,  30  S.  W.  1077.  The  fact  that 
the  act  which  is  the  subject  of  the  reciprocal  engagement  may  not  be 
performed  does  not  qualify  a  promise  made  in  reliance  on  that  en- 
gagement. Siegel  v.  Chicago  Trust  &  Savings  Bank  (1890)  131 
111.  569,  23  N.  E.  417.  Thus  a  note  is  negotiable  which  recites  that  it 
is  given  for  rent  not  yet  due,  though  the  njaker  may  never  have 
the  enjoyment  of  the  premises;  Simmons  v.  Council  (1908)  5  Ga. 
App.  386,  63  S.  E.  238;  but  cf.  Post  v.  Kinzua  Hemlock  Ry.  (1895) 
171  Pa.  615,  33  Atl.  362;  or  for  a  chattel,  title  to  which  is  to  remain 
in  the  vendor  till  the  note  is  paid.  See  Citizens  Nat'l.  Bank  v. 
Bucheit  (1916)  14  Ala.  App.  511,  523,  71  So.  82;  Brannan,  Ann. 
Neg.  Instr.  Law  (2nd  ed.)  224.  The  conditionality  of  the  promise 
must  appear  expressly  on  the  face  of  the  note,  White  v.  Cushing 
(1896)  88  Me.  339,  34  Atl.  164,  or  impliedly,  from  the  language  used, 
as  the  intent  of  the  maker.  Equitable  Trust  Co.  v.  Taylor  (1911)  146 
App.  Div.  424,  131  N.  Y.  Supp.  475  (semble) ;  Norton,  Bills  &  Notes 
(4th  ed.)   47n.     The  memorandum  in  the  instant  case  discloses  a 
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sufficient  consideration  for  an  unqualified  promise,  viz.,  the  credit 
of  the  bank;  nor  is  the  promise  necessarily  qualified  by  the  fact  that 
the  bank  may  never  be  called  upon  to  pay  out  the  funds  which  are 
the  basis  of  that  credit.  Thus  no  condition  appears  such  as  to  de- 
prive the  note  of  its  status  as  a  negotiable  instrument. 

New  Trial — Appellate  Court — Power  to  Set  Aside  Verdict. — The 
defendant  in  a  criminal  prosecution  sought  to  have  the  verdict  set 
aside  on  the  ground  that  it  was  without  evidence  to  support  it. 
Held,  that  the  verdict  having  been  approved  by  the  trial  judge,  the 
reviewing  court  was  powerless  to  interfere,  "where  there  was  any 
evidence,  however  slight,"  to  support  it.  Page  v.  State  (Ga.  App. 
1919)  99  S.  E.  55. 

The  trial  judge,  in  passing  on  a  motion  to  set  aside  the  verdict, 
decides  whether  from  the  evidence  reasonable  men  might  have  found 
the  accused  guilty  beyond  a  reasonable  doubt;  Piel  v.  People  (1911) 
52  Colo.  1,  119  Pac.  687;  cf.  Kansas  Pacific  By.  v.  Kunkel  (1876) 
17  Kan.  145,  172;  and  the  reviewing  court  in  effect  determines 
whether  reasonable  men  could  have  found  as  the  jury  and  the  trial 
judge  did.  People  v.  Long  (1912)  150  App.  Div.  500,  135  N.  Y. 
Supp.  491,  aff'd  206  N.  Y.  693,  99  N.  E.  1114;  but  cf.  People  v.  Grove 
(1918)  284  111.  429,  120  N.  E.  277.  Where  the  evidence  is  admittedly 
weak,  this  might  indicate  that  there  was  not  the  required  degree  of 
conviction  in  the  minds  of  the  trial  judge  and  the  jury.  Neverthe- 
less, courts  of  review  usually  will  not  disturb  a  verdict  if  there  is 
more  than  a  scintilla  of  evidence  to  sustain  it,  once  it  has  been  ap- 
proved by  the  trial  court;  see  Williams  v.  State  (1909)  58  Fla.  138, 
50  So.  749 ;  since  the  presumption  is  in  favor  of  the  verdict,  Sedlack 
v.  State  (1910)  141  Wis.  598,  124  N.  W.  510;  cf.  Schondel  v.  State 
(1910)  174  Ind.  734,  93  N.  E.  67,  for  the  trial  judge  and  jury  are 
better  qualified  than  the  reviewing  judges  to  pass  upon  the  credibility 
of  the  witnesses  and  the  weight  of  the  doubt.  People  v.  Sartori 
(1912)  168  Mich.  308,  134  N.  W.  200.  But  the  reviewing  court  con- 
siders the  presumption  of  correctness  rebutted  and  will  exercise  its 
discretion  and  set  aside  a  verdict  where  it  determines  that  passion 
and  prejudice  animated  the  jury  and  trial  judge  in  arriving  at  their 
conclusion,  Jones  v.  People  (1916)  61  Colo.  39,  155  Pac.  966;  People 
v.  McMahon  (1912)  254  111.  62,  98  N.  E.  239,  or  that  for  other  reasons 
they  could  not  reasonably  have  inferred  the  verdict  from  the  evi- 
dence. People  v.  McMahon,  supra;  People  v.  Poulin  (1912)  207 
N.  Y.  73,  100  N.  E.  593  (semble).  The  holding  of  the  instant  case 
that  the  reviewing  court  "is  absolutely  without  authority  to  control 
the  judgment  of  the  trial  court"  is  unsound  on  principle;  and  this 
abnegation  of  final  discretionary  power  is  generally  not  endorsed. 
Williams  v.  State,  supra;  Jones  v.  People,  supra;  cf.  People  v.  Maru- 
yama  (1912)  19  Cal.  App.  290,  125  Pac.  924;  but  cf.  State  v.  Sechrist 
(1910)  226  Mo.  574,  126  S.  W.  400;  contra,  McCain  v.  State  (Ga. 
App.  1919)  98  S.  E.  191;  State  v.  Drummond  (1913)  132  La.  749, 
61  So.  778;  State  v.  Peeples  (1912)  71  Wash.  451,  129  Pac.  108. 
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Pleading  and  Practice  —  Summons  —  Amendment.  —  A  summons 
called  on  the  defendant  to  answer  in  six  instead  of  twenty  days  as 
provided  in  §418  of  the  New  York  Code  of  Civil  Procedure.  The 
defendant  moved  to  vacate  the  judgment;  the  plaintiff  made  a  coun- 
ter motion  for  an  order  permitting  him  to  amend  the  summons. 
Held,  since  the  error  constituted  a  jurisdictional  defect,  the  court  had 
no  power  to  grant  leave  to  amend.  Schoffel  v.  Ooodstein  (N.  Y. 
1919)  107  Misc.  695. 

Although  the  contents  of  a  summons  enumerated  in  §417  of  the 
Code  of  Civil  Procedure  are  denominated  "requisites,"  the  omission 
of  any  one  of  them  does  not  invalidate  the  summons.  Failure  in  the 
summons  correctly  to  name  the  defendant,  Stuyvesant  v.  Weil  (1901) 
167  N.  Y.  421,  60  N.  E.  738;  see  Com  v.  Heymsfeld  (1912)  75  Misc. 
478,  133  N.  Y.  Supp.  447,  to  state  the  county  in  which  the  plaintiff 
desires  trial,  Wallace  v.  Dimmick  (1881)  24  Hun.  635;  Thomson  v. 
Tilden  (1898)  24  Misc.  513,  53  N.  Y.  Supp.  920;  contra,  Osborn  v. 
McCloskey  (1878)  55  How.  Pr.  345,  to  include  the  name  of  the  plain- 
tiff's attorney,  Hull  v.  Canandaigua,  etc.  Co.  (1900)  55  App.  Div. 
419,  66  N.  Y.  Supp.  865,  or  to  state  the  office  address,  post  office  ad- 
dress and  street  number  of  the  plaintiff's  attorney,  Wiggins  v.  Rich- 
mond (1879)  58  How.  Pr.  376,  have  all  been  held  not  to  create  juris- 
dictional defects,  if  the  defendant  has  not  been  misled,  Hull  v. 
Canandaigua,  etc.  Co.,  supra,  but  have  been  treated  as  irregularities 
only,  and  this,  although  each  is  specifically  designated  a  "requisite." 
Since  a  statement  of  the  time  in  which  the  defendant's  answer  is  re- 
turnable is  not  even  one  of  the  so-called  "requisites"  mentioned  in 
§417  and  in  view  of  the  fact  that  the  defendant  must  be  taken  to 
have  known  that  under  §421  of  the  Code  of  Civil  Procedure,  he  had 
twenty  days  in  which  to  answer  and,  therefore,  could  hardly  contend 
that  he  had  been  misled,  it  would  seem  that  the  court  in  the  principal 
case  erred  in  dismissing  the  plaintiff's  motion.  And  even  on  its  own 
analysis,  the  court  appears  to  have  gone  astray,  for  it  distinguishes 
the  instant  case  from  Gribbon  v.  Freel  (1883)  93  N.  Y.  93.  It  ob- 
serves that  in  that  case  a  failure  to  specify  the  correct  time  in  which 
the  defendant  was  to  answer  might  well  have  been  corrected  by 
amendment,  since  jurisdiction  had  already  been  obtained  by  an  at- 
tachment. But  it  fails  to  note  that  the  continuance  of  this  jurisdic- 
tion more  than  thirty  days  after  obtaining  the  warrant, — that  is  to 
say,  at  the  time  of  trial,  depended  on  whether  or  not  the  defendant 
had  been  served  with  process  within  the  thirty  days.  Cf.  §§416,  638. 
The  granting  of  leave  to  amend  leads,  therefore,  to  the  conclusion 
that  the  court  in  Qribbon  v.  Freel,  supra,  decided  that  it  was  not 
the  attachment  but  the  service  of  a  summons,  irregular  though  it 
was,  that  effected  jurisdiction  at  the  time  the  question  arose  and 
prevented  the  efficacy  of  the  jurisdiction  gained  by  the  attachment 
from  lapsing.  This  is  far  from  holding  that  had  there  been  no  at- 
tachment, the  summons  would  have  conferred  no  jurisdiction  over 
the  defendant's  person.  This  is  borne  out  by  the  fact  that  in  a  later 
case,  the  court,  travelling  on  the  theory  that  there  must  be  a  sum- 
mons issued  in  order  to  give  it  jurisdiction  to  grant  a  warrant  of 
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attachment,  Thomson  v.  Tilden,  supra,  and  citing  Gribbon  v.  Freel, 
supra,  with  approval,  held  that  a  summons  which  failed  to  state  the 
county  in  which  trial  was  desired  was  good  enough  to  defeat  a  mo- 
tion to  vacate  the  warrant  where  lack  of  jurisdiction  was  claimed. 

Torts — Operation  of  Railroads — Proximate  Cause. — The  defend- 
ant's train  crew  saw  a  fire  on  one  side  of  the  track,  and  fire  engines 
approaching  from  the  other  side,  but  nevertheless  proceeded  on  with 
the  train  and  blocked  the  crossings,  though  it  would  have  been  prac- 
ticable for  them  to  have  stopped  and  left  the  way  clear.  The  property 
owner  sued  for  damage  due  to  the  consequent  delay.  Held,  one  judge 
dissenting,  it  was  error  to  dismiss  the  complaint,  Globe  Malleable 
Iron  &  Steel  Co.  v.  New  York  Cent.  &  H.  R.  R.  R.  (N.  Y.  1919) 
124  N.  E.  109. 

It  is  well  settled  that  though  a  railroad  does  not  start  the  fire,  yet 
the  delay  caused  by  its  conduct  may  be  the  proximate  cause  of  the 
increased  damage.  Erickson  v.  Great  Northern  Ry.  (1912)  117  Minn. 
348,  135  N.  W.  1129;  Phenix  Insurance  Co.  v.  New  York  Central  & 
H.  R.  R.  R.  (1907)  122  App.  Div.  113,  106  N.  Y.  Supp.  696,  aff'd 
(1909)  196  N.  Y.  554,  90  N.  E.  1164;  Houren  v.  Chicago  etc.  Ry. 
(1908)  236  111.  620,  86  N.  E.  611,  whether  that  conduct  is  active, 
Metallic  Compression  Casting  Co.  v.  Fitchburg  R.  R.  (1872)  109 
Mass.  277,  or  passive.  Houren  v.  Chicago  etc.  Ry.,  supra;  contra, 
Louisville  &  Nashville  R.  R.  v.  Scruggs  &  Echols  (1909)  161  Ala. 
97,  49  So.  399.  It  is  also  established  that  in  cases  like  the  instant 
one  the  public  safety  is  paramount  to  the  right  of  the  defendant  to 
use  its  property  in  an  otherwise  lawful  manner,  Metallic  Compres- 
sion Casting  Co.  v.  Fitchburg  R.  R.,  supra,  and  that  the  question  of 
proximate  cause  and  of  negligence  should  properly  be  left  to  the  jury. 
Cf.  Milwaukee  &  St.  Paul  Ry.  v.  Kellogg  (1876)  94  U.  S.  469;  see 
Cleveland  etc.  Ry.  v.  Tauer  (1911)  176  Ind.  621,  96  N.  E.  758. 

Waters  and  Water-Courses — Riparian  Owner — Nature  of  Right. 
— The  City  of  New  York,  by  damming  up  Esopus  Creek,  in  order 
to  acquire  more  water  for  the  Ashokan  Reservoir,  dried  up  the  creek 
below  the  dam  so  as  permanently  to  deprive  the  claimant,  a  lower 
riparian  owner,  of  his  natural  right  to  have  the  water  flow  past  his 
land  substantially  undiminished.  Semble,  this  is  a  corporeal  right. 
Van  Etten  v.  City  of  New  York  (N.  Y.  1919)  124  N.  E.  201. 

It  must  be  admitted  that,  strictly  speaking,  all  rights  are  incor- 
poreal, in  the  sense  that  they  have  no  physical  existence.  But  the 
common -law  lawyers  made  the  distinction  between  corporeal  and  in- 
corporeal rights  and  it  is  interesting  to  determine  what  was  the  line 
of  their  distinction.  Blackstone  states  in  his  Commentaries,  2  Bl. 
Comm.  *20,  that  "corporeal  hereditaments  are  the  substance,  which 
may  be  always  seen,  always  handled:  incorporeal  hereditaments  are 
but  a  sort  of  accidents,  which  inhere  in  and  are  supported  by  that 
substance."  But,  says  Digby,  Real  Property  (5th  ed.)  306  n.  2,  "The 
names  'corporeal  and  incorporeal'  are  most  unfortunate,  because  if  by 
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'corporeal'  is  meant  'relating  to  land'  then  a  large  class  of  incorporeal 
hereditaments  are  also  entitled  to  the  name."  Cf.  2  Austin,  Juris- 
prudence (3rded.)  707,  708.  Surely  a  profit  a  prendre  in  fee  relates 
to  land  as  much  as  a  term  for  years.  It  has  also  been  said  that 
"corporeal  rights  lie  in  livery;  incorporeal  in  grant."  Co.  Lit.  *9a. 
But  this  distinction  no  longer  exists  to-day.  8  and  9  Vict.  c.  106; 
N.  Y.  Consol.  Laws  c.  50  (Laws  of  1909  c.  52)  §241.  When  we  con- 
sider that  a  so-called  property  right  is  after  all  but  an  aggregate  of 
rights  and  other  legal  relations,  Wynehamer  v.  People  (1856)  13  N. 
Y.  378,  396,  perhaps  the  distinction  most  probably  in  the  minds  of 
the  older  lawyers  was  that  the  holder  of  a  larger  aggregate  of  rights 
and  powers  relating  to  a  corporeal  object  was  to  be  regarded  as  hav- 
ing a  corporeal  right,  whereas  the  holder  of  merely  minor  or  particu- 
lar rights  relating  thereto  was  to  be  regarded  as  having  an  incor- 
poreal right.  Under  this  classification  it  can  be  seen  why  easements 
are  incorporeal;  terms  for  years  corporeal.  The  holder  of  an  ease- 
ment has  but  a  particular  interest  in  the  land,  a  limited  right  of 
user,  hence  incorporeal.  The  holder  of  a  term  has  extensive  rights  in 
the  land,  limited  only  by  the  length  of  the  term  and  the  rights  of 
the  remainderman,  hence  corporeal.  If  this  classification  is  valid, 
the  principal  case  seems  to  be  wrong  in  regarding  the  natural  right 
of  flow  as  corporeal.  See  Hewlins  v.  Shippam  (1826)  5  B.  &  C.  221, 
229.  The  riparian  owner  does  not  own  the  water.  Miner  v.  Gilmour 
(1858)  12  Moo.  P.  C.  131,  156;  Embrey  v.  Owen  (1851)  6  Ex.  *353. 
He  has  merely  the  right  to  reasonable  user.  McCartney  v.  London- 
derry Co.  [1904]  A.  C.  301;  see  Mason  v.  Hill  (1833)  5  B.  &  Ad.  1, 
19.  The  dictum  in  the  principal  case  is,  however,  law  in  New  York. 
Scriver  v.  Smith  (1885)  100  N.  Y.  471,  3  N.  E.  675. 

Witnesses — Competency — Husband  and  Wife. — The  defendant  in  a 
criminal  prosecution  for  violating  the  liquor  laws  offered  her  hus- 
band as  a  witness  in  her  behalf.  Held,  one  judge  dissenting,  the 
husband  was  not  a  competent  witness.  Adams  v.  United  States  (C. 
C.  A.,  8th  Cir.  1919)  259  Fed.  214. 

Because  of  the  desire  of  the  courts  not  to  permit  anything  that 
might  tend  to  disrupt  the  marital  relation,  the  common  law  has 
declared  either  spouse  incompetent  to  testify  against  the  other;  State 
v.  Vaughan  (1909)  136  Mo.  App.  645,  118  S.  W.  1186;  6  Columbia 
Law  Rev.  469 ;  or  in  behalf  of  the  other,  because  of  the  identify  of 
interest  and  likelihood  of  bias.  Turner  v.  State  (1916)  15  Ala.  App. 
19,  72  So.  574;  State  v.  Smith  and  Bird  (1904)  21  Del.  1,  57  Atl. 
368;  see  Kraimer  v.  State  (1903)  117  Wis.  350,  352,  93  N.  W.  1097. 
An  exception  to  this  rule  of  incompetency  is  made  where  either 
spouse  is  accused  of  a  crime  against  the  other's  person,  since  usually 
in  such  a  case  only  the  husband  and  wife  have  any  knowledge  of  the 
happening.  5  Chamberlayne,  Evidence  §3659;  Clarke  v.  State  (1898) 
117  Ala.  1,  23  So.  671;  Whipp  v.  State  (1877)  34  Ohio  St.  87.  The 
general  common  law  rule  has  now  been  abrogated  in  many  jurisdic- 
tions by  statute,  1  Wigmore,  Evidence  §602,  both  in  civil  actions, 
N.  Y.  Code  Civ.  Proc.  §828,  and  in  criminal  cases.    Penal  Law,  N. 
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Y.  Consol.  Laws  c.  40  (Laws  of  1909  c.  88)  §2445.  The  dissenting 
judge  in  the  principal  case,  who  argued  quite  rightly  that  the  reason 
for  incompetency  as  against  the  other  is  not  applicable  where  it  is 
desired  to  have  one  spouse  testify  for  the  other,  seems  to  have  over- 
looked entirely  the  identity  of  interest  between  husband  and  wife 
which  is  the  real  reason  for  their  incompetency.  These  rules  of  exclu- 
sion may  appear  obsolete  and  have  been  severely  criticised,  1  Wigmore, 
op.  cit.  §601,  but  they  are  well  settled  at  common  law,  and  statute 
rather  than  judicial  legislation  is  the  proper  remedy. 
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Norman  Institutions.  By  Charles  Homer  Haskins.  Cambridge: 
Harvard  University  Press.   1918.  pp.  xv,  377. 

Professor  Haskins'  book  gives  us  the  results,  not  only  of  his  study 
of  the  printed  sources  and  the  literature  of  his  subject,  but  also  of 
his  examination,  in  repeated  visits  to  France,  of  the  original  docu- 
ments still  in  existence.  Many  of  these  documents,  previously  un- 
printed,  are  reproduced  in  appendices;  and  at  the  close  of  the  volume 
he  gives  us  photographic  facsimiles  of  seven  charters  and  of  one  brief 
writ  'of  Geoffrey  Plantagenet.  The  author's  re-examination  of  the 
original  documents  has  enabled  him,  in  several  instances,  to  correct 
mistakes  made  by  earlier  investigators.  By  such  corrections,  and  by 
reinterpretation  of  the  sources,  he  has  undoubtedly,  as  he  claims, 
thrown  new  light  "upon  some  of  the  dark  corners  of  Norman  history" 
(p.  viii). 

In  his  preface  he  states,  succinctly  and  clearly,  the  significance  of 
Norman  institutions  in  the  constitutional  and  legal  development  of 
England  and  the  countries  of  English  law.  Normandy,  he  reminds 
us,  was  "the  channel  through  which  the  stream  of  Frankish  and  feu- 
dal custom  flowed  to  England;  it  was  the  training  ground  where  the 
first  Anglo-Norman  king  gained  his  experience  as  a  ruler,  and  the 
source  whence  his  followers  drew  their  ideas  of  law  and  government" 
(p.  vii). 

In  his  first  chapter,  Professor  Haskins  endeavors  to  reconstruct, 
so  far  as  the  scanty  sources  permit,  the  institutions  of  the  duchy  in 
the  reign  of  William  the  Conqueror.  In  the  four  following  chapters 
he  examines  the  development  of  those  institutions  through  the  reigns 
of  later  dukes,  including  that  of  Henry  II.  To  the  student  of  Eng- 
lish legal  history,  the  chief  value  of  the  book  will  be  found  in  the 
author's  examination  of  Norman  judicial  organization  and  procedure, 
and  in  the  examples  he  gives  us  of  the  increasing  use  of  proof  by  in- 
quest, until  we  see  the  civil  jury  functioning,  not  only  in  fiscal  cases 
but  also  in  cases  to  which  the  crown  is  not  a  party,  in  very  much  the 
form  and  in  very  much  the  limits  of  competence  in  which  it  func- 
tioned in  England  in  the  time  of  Henry  II. 

We  see  the  curia  of  the  duke  acting,  sporadically  at  least,  in  mat- 
ters which,  later  in  England,  were  dealt  with  in  the  court  of  ex- 
chequer, in  the  other  central  common  law  courts,  and  in  chancery. 
We  see  members  of  the  curia  acting  also  as  itinerant  justices.  Pro- 
fessor Haskins  rightly  emphasizes  the  "fluidity  of  the  Anglo-Norman 
curia"  (p.  178).  In  Normandy,  as  in  England,  it  is  from  among  the 
magnates  who  sit  in  the  duke's  or  king's  council  that  men  are  selected 
not  only  for  administrative  duties  but  also  for  judicial  activities; 
and  we  find  the  same  men  engaged  in  all  these  different  lines  of  work. 
Contrary  to  Freeman's  view,  of  the  exclusion  of  ecclesiastics  from  the 
Norman  curia,  the  author  shows  that  bishops  took  an  active  part  in 
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its  proceedings;  and,  contrary  to  Stubbs'  view,  he  believes  that  "it 
is  probably  among  them,  rather  than  in  the  office  of  seneschal,  that 
we  should  seek  the  origin  of  the  English  justiciarship"  (p.  57-58). 

In  tracing  the  development  of  the  jury  of  proof  (to  use  Brunner's 
phrase)  Professor  Haskins  gives  us,  in  chapter  VI,  new  illustrations 
of  the  use  of  the  inquest  in  civil  procedure  during  and  after  the  reign 
of  Henry  I.  He  also  throws  new  light  on  the  period  at  which  proof 
by  inquest  ceased  to  be  a  privilege  of  the  duke  and  of  a  limited  num- 
ber of  secular  magnates  and  ecclesiastical  establishments,  and  be- 
came a  right  available,  within  the  limited  range  of  its  application,  to 
all  litigants.  Brunner  held  that  certain  documents  in  the  Bayeux 
cartulary  (accessible  to  him  only  in  printed  form)  indicate  that  this 
change  was  made  by  an  assize  of  Henry  II.  The  author's  examina- 
tion of  the  original  documents  enables  him  to  show  that  two  of  them 
are  to  be  credited  to  Duke  Geoffrey.  The  author  does  not  think  that 
these  documents  alone  demonstrate  Brunner's  thesis,  although  other 
documents,  dating  from  the  early  years  of  the  reign  of  Henry  II, 
point  to  a  previous  "comprehensive  measure  establishing  procedure 
by  recognition"  (p.  215). 

The  reviewer  finds  in  the  book  one  statement  only  to  which  he 
is  disposed  to  take  exception,  viz.,  that  "the  Frankish  immunity  itself, 
whatever  its  ultimate  effects  in  establishing  private  jurisdictions,  did 
not  create  exemption  from  the  authority  of  the  count,  so  that,  apart 
from  the  question  of  any  devolution  of  royal  rights  to  the  Norman 
dukes,  they  would  still  as  counts  retain  some  control  of  the  great 
religious  establishments"  (p.  26).  Passages  in  Brunner's  history  of 
German  law,  cited  in  support  of  the  above  statement,  indicate  only 
that  the  authority  of  the  count  extended  over  crimes  committed  in 
the  immunity  or  committed  by  persons  dwelling  in  the  immunity.  In 
all  other  matters  the  immunity  was  exempted  from  the  authority  of 
the  count.  Brunner's  contention,  throughout  his  whole  treatment 
of  the  subject,  is  that  the  Frankish  immunity  was  essentially  im- 
munity against  the  "ordinary  officers"  of  the  king,  a  term  that  in- 
cludes not  only  centenaries,  but  vicars  and  counts  as  well.  Even  in 
a  criminal  case  it  was  necessary  that  the  complainant  should  appeal 
to  the  lord  of  the  immunity  to  extradite  the  offender;  and  the  count 
could  not  go  or  send  into  the  immunity  to  seize  the  person  charged 
with  crime,  unless  extradition  were  refused.  As  against  the  Frank- 
ish king,  however,  and  his  missi,  there  was  no  immunity.  It  seems 
probable,  therefore,  that  in  the  matter  to  which  Professor  Haskins 
alludes,  and  in  other  matters  as  well,  the  control  of  the  Norman  dukes 
over  immunities  was  exercised  by  them  rather  as  successors  to  Frank- 
ish royal  rights,  which  the  kings  of  France  had  been  unable  to  retain, 
than  as  counts. 

Munroe  Smith 
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On  Jurisprudence  and  the  Conflict  of  Laws.  By  Frederic 
Harrison.  With  Annotations  by  A.  H.  Lefroy.  Oxford:  Oxford 
University  Press.    1919.    pp.  179. 

The  five  lectures  reprinted  in  this  volume  were  prepared  by  the 
author  as  Professor  to  the  Inns  of  Court  and  originally  published  in 
the  Fortnightly  Review  in  1878  and  1879.  They  have  now  been  re- 
vised by  the  author  and  annotated  by  Professor  Lefroy  of  the  Uni- 
versity of  Toronto.  The  immediate  occasion  of  their  publication  in 
book  form  seems  to  have  been  chiefly  a  desire  on  the  part  of  the  editor 
to  have  them  accessible  for  use  by  his  students.  The  essays  have, 
however,  a  permanent  value  for  all  scientific  students  of  the  law,  and 
the  thanks  of  the  profession  are  due  to  Professor  Lefroy  for  bringing 
about  their  reprinting  in  an  accessible  form. 

The  first  three  of  the  lectures  deal  respectively  with  "Austin  and 
Maine  on  Sovereignty,"  "Austin's  Analysis  of  Law"  and  "The  His- 
torical Method."  Professor  Lefroy  has  sought  to  bring  these  discus- 
sions down  to  date  by  annotations  containing  extracts  from  the 
works  upon  Jurisprudence  published  since  the  essays  were  written. 
The  remaining  two  lectures  deal  with  the  "Conflict  of  Laws"  and  are 
not  annotated.  It  is  interesting  to  note  that  the  author's  suggestion 
that  the  body  of  law  commonly  known  as  Private  International  Law 
or  the  Conflict  of  Laws  might  more  aptly  be  called  "Intermunicipal 
Law"  has  apparently  not  met  with  favor,  although  on  its  merits  it 
has  much  to  commend  it.  More  important  is  the  author's  sane  view 
of  the  logical  and  legal  bases  of  the  rules  of  the  Conflict  of  Laws. 
Much  good  would  be  accomplished  if  all  lawyers  and  judges  who  have 
to  deal  with  problems  in  this  field  were  compelled  to  familiarize 
themselves  with  Mr.  Harrison's  sensible  views  as  here  set  forth. 

Walter  Wheeler  Cook 

The  Problem  of  Administrative  Areas.  By  Harold  J.  Laski. 
Smith  College  Studies  in  History,  Vol.  IV,  No.  1.  Northampton, 
Mass.:  Department  of  History  of  Smith  College.    1918.  pp.  64. 

This  pamphlet  by  Mr.  Laski  is  an  attempt  to  analyze  the  problems 
consequent  upon  a  refusal  to  accept-the  orthodox  monistic  theory  of 
state  sovereignty, — a  position  taken  by  the  author  in  an  earlier  vol- 
ume, The  Problem  of  Sovereignty.  These  consequences  are  sum- 
marized as  the  necessity  for  administrative  decentralization,  and  the 
distribution  of  the  exercise  of  sovereignty  to  units  based  on  indus- 
trial or  functional  rather  than  geographical  lines.  This,  it  is  urged, 
would  give  many  groups  of  citizens  a  wider  and  more  immediate  con- 
trol over  those  conditions  which  are  peculiarly  important  to  them. 
As  illustrations  of  such  units  Mr.  Laski  draws  from  English  sources, 
particularly  trade  unions  and  industrial  councils  of  the  order  pro- 
posed by  the  Whitley  Eeports.  The  existence  of  legal  problems  in 
the  conflict  between  such  functional  units  as  corporations,  partner- 
ships, stock  exchanges,  employers'  associations,  trade  unions, 
churches,  guilds,  and  organized   interests   and  movements,   such  as 
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the  bankers,  brewers,  and  suffragists,  often  'little  less  than  Federal 
states,"  is  suggested  but  dismissed  with  the  statement  that  their 
"necessary  relation  to  the  state  is  not  a  difficult  matter  of  adjustment" 
(p.  37),  and  that,  as  arbiters,  agencies  similar  to  that  "admirable" 
organization,  the  Interstate  Commerce  Commission,  would  suffice. 

Perhaps  in  confining  his  offering  mainly  to  fragments  of  inspira- 
tion and  stylistic  excrescences,  Mr.  Laski  is  but  observing  the  neces- 
sary limits  of  a  series  of  popular  college  lectures  upon  government. 
However  that  may  be,  one  may  admit  the  author's  thesis,  which  in- 
volves nothing  more  than  well-recognized  principles  as,  for  instance, 
the  delegation  of  power  to  commissions  and  public  officers  and  the 
grant  of  powers  by  incorporation  to  associated  groups  of  individuals, 
and  yet  find  no  great  service  rendered  by  his  treatment  of  it.  Time 
spent  upon  the  realistic  implications  of  such  legal  doctrines,  while 
valuable  as  compelling  frank  recognition  of  our  actual  departure 
from  the  unitary  idea  of  state  sovereignty,  is  apt  to  prove  but  an 
irritation  to  those  who  feel  that  political  salvation  is  less  a  matter  of 
time  spent  in  promulgating  ubiquitous  general  principles  than  in 
their  wearisome  and  detailed  application,  or,  in  the  absence  of  re- 
corded experience,  in  considering  the  manner  in  which  investigation 
must  proceed  in  order  to  deduce  satisfactory  standards  for  applica- 
tion. Political  science  and  public  law  needs  more  than  anything  else 
to  free  itself  from  the  bondage  of  that  insistence  upon  theory  to 
which  for  the  most  part  its  early  guardians  limited  their  efforts,  and 
to  turn  to  the  analysis  of  the  vast  amount  of  actual  existing  adminis- 
trative data. 

The  sovereignty  which  permits  freedom  of  internal  management 
is,  paraphrasing  Professor  Dewey,  but  a  liberty  in  the  execution  of 
an  enterprise  to  influence  other  similar  groups.  It  must  be  meas- 
ured by  the  extent  to  which  the  law  and  the  difficulties  of  adminis- 
tration permit  such  influence  and  operation  free  from  outside  inter- 
ference. The  limitations  upon  such  influence  and  operation  imposed 
by  superior  administrative  agencies  including  courts, — for  example, 
the  public  responsibility  which  members  and  officers  must  bear  per- 
sonally and  vicariously  because  of  their  responsibility  for  the  units' 
management,  the  denial  of  complete  autonomy  as  to  internal  organi- 
zation, and  the  adjustment  of  conflicting  interests  and  jurisdictions 
of  different  units — are  no  more  than  the  whole  problem  of  adminis- 
trative law  in  its  wider  sense,  i.  e.,  when  not  confined  merely  to  the 
law  of  civil  actions  against  public  officers.  These  problems,  rather  than 
being  easy  of  adjustment,  prove  most  difficult,,  and  where  question- 
ers have  attempted  to  find  an  answer  in  the  present  small  amount 
of  court  decisions,  as  well  as  in  principles  of  efficient  administration, 
the  results  are  so  hopelessly  contradictory  as  to  merit  discussion 
rather  than  dismissal.  There  might,  also,  well  have  been  considered 
the  vast  field  of  more  or  less  novel  geographical  units  of  administra- 
tion, such  as,  rural,  sanitary,  park,  school,  drainage,  Federal  Farm 
Loan,  Federal  Reserve  and  irrigation  "districts,"  and  those  of  less 
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common    terminology,    as   the   "port   of   Portland,"    and   municipal 


"zones." 


Such  excellent  titles  as  the  ones  Mr.  Laski  uses,  should  long  ago 
have  been  copyrighted  by  the  public  and  kept  protected  until  an  ap- 
plicant could  prove  that  a  sufficient  public  use  was  involved  in  his 
prospective  "taking"  of  them. 

Frederic  P.  Lee 

Constitutional  Powkr  and  World  Affairs.  By  George  Surher- 
land.    New  York:    Columbia  University  Press.    1919.    pp.  202. 

The  war  and  treaty-making  powers  of  the  United  States,  and 
their  relationship  to  constitutional  safeguards  and  the  reserved  pow- 
ers of  the  states,  are  subjected  to  close  analysis  in  this  series  of 
eight  lectures  delivered  at  Columbia  University  during  1918,  on  the 
George  Blumenthal  foundation,  by  former  Senator  Sutherland.  The 
interest  of  the  study  is  in  its  peculiar  timeliness.  The  extent  to 
which  the  treaty  clause  increases  the  powers  of  the  Federal  Govern- 
ment beyond  those  specifically  enumerated  in  the  Constitution,  and  to 
which  it  authorizes  entry  upon  a  field  of  legislation  otherwise  re- 
served to  the  police  functions  of  the  several  states,  has  been  deter- 
mined neither  by  the  Constitution  itself  nor  by  the  courts.  Its  im- 
portance is  indicated  by  the  fact  that  the  provisions  of  the  Treaty  of 
Peace  with  Germany,  relative  to  labor  and  opium,  respectively,  in- 
volve an  exercise  of  police  power,  which,  except  for  the  treaty  pro- 
vision, would  clearly  be  ultra  vires  of  the  Federal  Government.  If, 
then,  the  exercise  of  these  powers  is  upheld  under  the  treaty  clause, 
the  police  power  will  be  augmented  at  a  time  when  the  decision  in  the 
Child  Labor  Case  threatened  greatly  to  circumscribe  it. 

The  war  power,  Mr.  Sutherland  believes,  is  supreme  over  all  other 
constitutional  provisions,  and  is  limited  only  by  the  urgency  of  the 
exigency  in  which  its  application  is  invoked.  While  he  concedes  that 
the  treaty-making  power  is  not  limited  by  powers  specifically  ac- 
corded to  the  Federal  Government,  he  feels  that  it  cannot  be  exer- 
cised in  contravention  of  constitutional  inhibitions.  It  would  appear, 
however,  that  the  same  argument  of  expediency  is  applicable  as  in 
the  case  of  the  war  power,  and  that,  after  a  disastrous  war,  the  treaty 
stipulation  of  provisions  in  contravention  of  the  Constitution,  such 
as  articles  giving  a  foreign  power  temporary  control  over  American 
trade  and  industries,  might  be  necessary  for  the  preservation  of  the 
state.  That  the  Supreme  Court,  under  such  circumstances,  would 
hold  the  treaty  invalid,  appears  hardly  likely. 

Mr.  Sutherland's  interpretation  of  the  attitude  which  Congress 
should  assume  in  considering  a  treaty  negotiated  by  the  executive, 
which  is  akin  to  that  adopted  by  the  courts  in  passing  upon  an  exer- 
cise of  state  or  municipal  police  power,  is  peculiarly  pertinent,  as  is 
his  comment  on  the  right  of  Congress  to  pry  into  the  minutes  of  the 
actual  negotiations  preceding  the  treaty.  The  writer  is  to  be  con- 
gratulated equally  upon  the  modern  interest  of  the  book,  the  thor- 
ough manner  in  which  he  considers  the  problems  presented,  and  the 
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inartificial  and  readily  comprehensible  manner  in  which  they  are 
treated. 
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